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This  sectiorv  at  the  FEDERAL  REGISTER 
contains  regutatoty  documents  having 
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OFFICE  OF  PERSONNEL 
MANAGEMENT 

5CFR  Part  297 

RIN320e-AE97 

Privaqi  Procaduras  for  Paraonml 
Records 

aoency:  Office  of  P^sonne! 

Management. 

action:  Final  rule. 

SUMMAiiv:  Under  the  autlKuity  of  the 
Privacy  Act  of  1974,  the  Office  of 
Personnel  Management  (OPM)  is 
adopting  a  regulatory  change  regarding 
privacy  procedures  for  personnel 
records.  This  regulatory  change  allows 
an  agency  or  OPM  to  exempt  from  first 
party  access  certain  very  limited 
recoids.  OPM  proposed  to  exempt 
research  performance  ratings 
maintained  widiin  the  OPM/GOVT-fl, 
Personnel  Research  and  Test  Validation 
Records,  system  from  the  reqtiirements 
of  the  Privacy  Act  at  5  U.S.C.  552a(d)  for 
the  data  subject’s  ri^t  to  have  access  to 
or  request  amendment  of  the  record. 
EFFECTIVE  DATE:  These  regulations 
become  effective  June  17, 1902. 

FOR  FURTHER  INFORMATION  CONTACT: 

Jay  Cai^y.  area  code  202-606-1360. 
SUFFLEMENTARV  INFORMATION:  CWd 
proposed  this  regulatory  change  in  the 
Federal  Register  on  February  26, 1991,  at 
56  FR  7819.  The  60-day  cmnment  period 
ended  April  29;  1991.  received  two 

written  cwnments.  Pot  the  reasons 
discussed  below,  OFM  has  not  dianged 
substantively  die  original  regulatory 
proposal  ' 

OPM's  Office  of  Personnel  Research 
and  Develofanent  (CHW3)  gathers 
informatioo  for  personnel  research 
purposes  as  required  by  5  U.&C.  4702. 
OPM  proposed  the  regulatory  change  to 
maintain  the  integrity  of  the  resear^ 
process  allowing  bona  flde  study  of 


human  resources  management  methods 
and  initiatives.  CH’M's  research  process 
uses  questimmaiies  appraising  the 
characteristics,  qualities,  and 
performcince  of  the  Federal  civilian 
workforce.  The  success  of  this  research 
depends  upon  frank  appraisals  by 
supervisors,  subordinates,  or  peers 
unencumbered  by  coucotds  regarding 
potential  impact  on  any  party.  If  a 
research  performance  rating  were  to  be 
provided  to  the  subject  of  the  rating,  the 
confrdentiality  of  the  rating  would  be 
lost  and  the  value  <d  the  rating  as 
reflecting  a  judgment  free  of  various 
COTitexti^  influences  would  be 
destroyed.  OPM  is  committed  to  using 
these  ratings  solely  for  researdi 
purposes  and  to  insuring  that  the 
research  ratings  are  nevOT  used  for  any 
personnel  actions  affecting  the 
employee.  Only  a  smaD  number  of 
designated  OI^  researchers  have 
access  to  the  ratings,  and  such  access  is 
never  made  in  the  context  of  identifying 
any  specific  individual. 

One  labor  organization  commented 
that  the  resear^  appraisal  is  a  better 
document  than  the  administrative  model 
in  that  management  can  outline  the 
employee’s  performance  without  having 
to  keep  records  to  prove  their  views. 

The  labor  organizaticm  went  on  to  say 
that  the  dociunent  should  never  be  taken 
out  of  context  and  used  against  the 
employee  in  any  way,  induding  showing 
merit  pay  performance  or  overall  woric 
and  time  efficiency.  OI^  agrees 
completely  that  research  appraisals  will 
not  be  us^  for  or  against  the  employee 
in  any  way,  but  are  strictly  fOT  reseurdt 
purposes.  OPM  categorically  states  that 
thera  research  appraisals  are  never  used 
for  or  against  any  emjdoyee,  but  are 
used  solely  for  the  reseanii  described 
above.  If  the  rating  were  to  be  used  in 
making  any  detenninatitm  afiecting  the 
individual  employee,  OPM  agrees  that 
access  would  be  provided  to  the 
individual.  However.  OI^  envisions  no 
circumstance  in  which  a  research  rating 
would  be  used  in  such  a  way  as  to  affect 
the  subject  of  die  rating. 

CH^'s  proposed  Privacy  Act 
exemption  for  research  performance 
appraisal  records  is  bas^  on  5  U.S.C. 
552a(k)j4)'s  “required  by  statute  to  be 
maintained  and  used  solely  as  statistical 
records.”  Another  labor  organization 
commented  that  a  “statistical  recwd”  by 
definitiOTi  is  maintained  for  statistical 
research  or  Importing  purposes  and  not 


used  to  make  any  determination  about 
an  bidividuaL  (X’M’s  inoposal  is  not  in 
opposition  to  what  the  union  exiHvsses. 
OI^  categorically  states  that  no 
determination  ab^  an  individaal,  i.e., 
no  deciskm  that  can  affect  die 
individual  in  any  way,  will  be  made 
based  on  diis  statistical  appraisal.  Any 
assesnnent  of  emplo]^  performance 
that  will  be  retail^  in  the  emidoyee’s 
personnd  recmds  and  that  could  be  the 
basis  of  a  decisitm  affecting  the 
employee’s  promotion,  demotion,  pay. 
awar^  training,  or  removal  wdl  be 
provided  to  the  employee  under 
whatever  administratrve  review  rights 
are  normally  available  to  the  employee. 
OPM  has  claimed  no  Privacy  Act 
exemptions  for  ffie  OPM/GOVT-2, 
Employee  Performance  Hie,  system  of 
recOTds  that  contains  performance 
ratings  that  are  or  coidd  be  used  to 
affect  an  employee. 

That  labor  organization  also 
commented  that  OPM  is  not  required  by 
5  U.S.C.  4702  to  apply  any  specific 
methods  and  teclmologies  (such  as  those 
requiring  research  ratings  for  their 
analyses)  in  Federal  personnel 
management.  While  5  U.S.C.  4702  does 
not  require  specific  methods  and 
tedmologies,  OPM  believes  that  Ha 
statutory  requirement  to  perform 
research  indudes  eithOT  direcdy  or  by 
implication  the  requirement  to  use  those 
bona  fide  and  inrofesskmaliy 
appropriate  to^s  necessary  to  cmiduct 
su^  research,  subject  to  any  applicable 
statutes.  Research  performance  ratings 
are  such  tools. 

Additionally,  the  Office  of 
Management  and  Budget’s  Guidelines 
on  the  Implementation  of  the  Privacy 
Act  (40  FR  28973,  jufy  9. 1975)  are 
instructive  as  to  tte  inteiT»etation  of  the 
(k)(4)  exemption: 

This  provision  ((kK4))  permits  an  agency 
head  to  exempt  a  system  of  records  whidi  is 
used  only  for  statistical,  research,  or  program 
evaluation  purposes,  and  which  is  not  used  to 
make  decisions  on  the  rights,  benefits,  or 
entitlemeDts  of  individnals  *  *  *. 

£6adoeure  of  statistica)  records  (to  the 
individual)  in  most  instances  would  not 
provide  any  benefit  to  anyone,  for  these 
records  do  not  have  a  dir^  effect  on  any 
given  individual;  it  would,  however,  interfere 
with  a  legitimate.  Congressionally  sanctioned 
activity.  (House  Report  93-1416,  p.  19). 

The  collection  of  InfonnatioD  in  OPM/ 
GOVT-6  is  sanctioned  under  5  U.S.C 
4702.  Maintenance  and  uae  of  the 
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information  is  subject  to  section 
552a(e)(10]  of  the  Privacy  Act  requiring 
appropriate  controls  and  safeguards  to 
insure  the  security  and  confidentiality  of 
information  and  avoidance  of  “harm, 
embarrassment,  inconvenience,  or 
unfairness  to  any  individual  on  whom 
information  is  maintained."  OPM  has 
instituted  these  required  safeguards  so 
that  both  the  individual  providing 
research  ratings  as  well  as  rated 
employees  are  insured  of  confidentiality 
and  fairness.  In  order  to  comply  with  the 
(e)(10)  provision,  OPM  maintains  the 
OPM/GOVT-6  records  as  a  statistical 
system  and  applies  the  (k](4]  exemption 
to  access  or  requests  for  amendment. 

E.0. 12291,  Federal  Regulation 

I  have  determined  that  this  is  not  a 
major  rule  as  defined  under  section  l(b] 
of  E.0. 12291,  Federal  Regulation. 

Regulatory  Flexibility  Act 

I  certify  that  this  regulation  will  not 
have  a  significant  economic  impact  on  a 
substantial  number  of  small  entities 
because  it  is  concerned  only  with  the 
administration  of  personnel  records  for 
certain  civilian  employees. 

List  of  Subjects  in  5  CFR  Part  297 

Administrative  practice  and 
procedure.  Privacy. 

U.S.  Office  of  Personnel  Management. 
Constance  Berry  Newman, 

Director, 

Accordingly,  OPM  is  revising  part  297 
of  title  5  of  the  Code  of  Federal 
Regulations  to  read  as  follows: 

PART  297— PRIVACY  PROCEDURES 
FOR  PERSONNEL  RECORDS 

1.  The  authority  citation  for  part  297 
continues  to  read  as  follows: 

Authority:  Sec.  3,  Pub.  L  93-579,  88  Stat. 
1896  (5  U.S.C.  552a). 

2.  In  §  297.501,  the  heading  of 
paragraph  {b)(8)  is  revised;  the  text  of 
paragraph  (bj(8)  is  redesignated  as 
paragraph  (b)(8)(i),  and  a  new  paragraph 
(b)(8)(ii]  is  added  to  read  as  follows: 

§  297.501  Exemptions 
***** 

(b)  *  *  * 

(8)  Personnel  Research  and  Test 
Validation  Records  (OPM/GOVT-6). 

(i)  *  *  * 

(ii)  All  information  in  these  records 
that  meets  the  criteria  stated  in  5  U.S.C. 
552a(k)(4]  is  exempt  from  the 
requirements  of  5  U.S.C.  552a(d),  relating 
to  access  to  or  amendment  of  the 
records  by  the  data  subject.  This 
exemption  is  claimed  because  portions 
of  this  system  relate  to  records  required 


by  statute  to  be  maintained  and  used 
solely  for  statistical  purposes.  Access  to 
or  amendment  of  this  information  by  the 
data  subject  would  compromise  the 
confidentiality  of  these  records  and  their 
usefulness  for  statistical  research 
purposes. 

***** 

[FR  Doc.  92-11379  Filed  5-15-92;  8:45  am) 
BILUNQ  CODE  632S-01-M 


DEPARTMENT  OF  AGRICULTURE 
Agricultural  Marketing  Service 
7  CFR  Parts  1001  and  1002 
[DA-92-05] 

Milk  in  the  New  England  and  New 
York'New  Jersey  Marketing  Areas; 
Order  Suspending  Certain  Provisions 

agency:  Agricultural  Marketing  Service, 
USDA. 

ACTION:  Suspension  of  rule. 

SUMMARY:  This  action  suspends  for  the 
months  of  April  through  june  1992  the 
provisions  of  the  seasonal  production 
incentive  payment  plans  of  the  New 
England  and  New  York-New  Jersey 
Federal  milk  orders  that  require  30  cents 
in  April  and  40  cents  in  May  and  June  to 
be  deducted  from  payments  to 
producers.  The  suspensions  are 
necessary  to  increase  the  cash  flow  of 
dairy  farmers  this  spring  when  some  of 
them  will  be  facing  financial  difficulties. 
The  suspensions  were  requested  by 
cooperative  associations  representing 
producers  who  provide  much  of  the  milk 
supply  for  the  two  markets. 
effective  date:  April  1  through 
November  30, 1992. 

FOR  FURTHER  INFORMATION  CONTACT: 
Constance  M.  Brenner,  Marketing 
Specialist,  USDA/AMS/Dairy  Division, 
Order  Formulation  Branch,  room  2968, 
South  Building,  P.O.  Box  96456, 
Washington,  DC  20090-6456,  (202)  726- 
2357. 

SUPPLEMENTARY  INFORMATION:  Prior 
document  in  this  proceeding: 

Notice  of  Proposed  Suspension:  Issued 
March  27, 1992;  published  April  2, 1992 
(57  FR  11276). 

The  Regulatory  Flexibility  Act  (5 
U.S.C.  601-612)  requires  the  Agency  to 
examine  the  impact  of  a  proposed  rule 
on  small  entities.  Pursuant  to  5  U.S.C. 
605(b],  the  Administrator  of  the 
Agricultural  Marketing  Service  has 
certified  that* this  action  would  not  have 
a  significant  economic  impact  on  a 
substantial  number  of  small  entities. 
This  action  lessens  the  regulatory 
impact  of  the  order  on  dairy  farmers  and 


will  have  no  impact  on  regulated 
handlers. 

This  final  rule  has  been  reviewed  by 
the  Department  in  accordance  with 
Departmental  Regulation  1512-1  and  the 
criteria  in  Executive  Order  12291,  and 
has  been  determined  to  be  a  “non¬ 
major”  rule. 

This  suspension  of  rules  has  been 
reviewed  under  Executive  Order  12778, 
Civil  Justice  Reform.  This  action  is  not 
intended  to  have  retroactive  effect.  This 
action  will  not  preempt  any  State  or 
local  laws,  regulations,  or  policies, 
unless  they  present  an  irreconcilable 
conflict  with  this  nile. 

The  Act  provides  that  administrative  ' 
proceedings  must  be  exhausted  before 
parties  may  file  suit  in  court.  Under 
section  608(15)(A)  of  the  Act,  any 
handler  subject  to  an  order  may  file  with 
the  Secretary  a  petition  stating  that  the 
order,  any  provision  of  the  order,  or  any 
obligation  imposed  in  connection  with 
the  order  is  not  established  in 
accordance  with  law  and  requesting  a 
modification  of  an  order  or  an 
exemption  from  the  order.  A  handler  is 
afforded  the  opportunity  for  a  hearing 
on  the  petition.  After  a  hearing  the 
Secretary  would  rule  on  the  petition. 

The  Act  provides  that  the  district  court 
of  the  United  States  in  any  district  in 
which  the  handler  is  an  inhabitant,  or 
has  his  principal  place  of  business,  has 
jurisdiction  in  equity  to  review  the 
Secretary's  ruling  in  the  petition, 
provided  a  bill  in  equity  is  filed  not  later 
than  20  days  after  date  of  the  entry  of 
the  ruling. 

This  order  of  suspension  is  issued 
pursuant  to  the  provisions  of  the 
Agricultural  Marketing  Agreement  Act 
of  1937,  as  amended  (7  U.S.C.  601-674), 
and  of  the  orders  regulating  the  handling 
of  milk  in  the  New  England  and  New 
York-New  Jersey  marketing  areas. 

Notice  of  proposed  rulemaking  was 
published  in  the  Federal  Register  on 
April  2, 1992  (57  FR  11276)  concerning  a 
proposed  suspension  of  certain 
provisions  of  the  orders.  Interested 
persons  were  afforded  opportunity  to 
file  written  data,  views,  and  arguments 
thereon.  Several  comments  were 
received  and  they  are  summarized  in  the 
statement  of  consideration. 

After  consideration  of  all  relevant 
material,  including  the  proposal  in  the 
notice,  the  comments  received,  and 
other  available  information,  it  is  hereby 
found  and  determined  that  for  the 
months  of  April  through  November  1992 
the  following  provisions  of  the  orders  do 
not  tend  to  effectuate  the  declared 
policy  of  the  Act: 

1.  Paragraphs  (c)  and  (d)  of  §  1001.62 
and 
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2.  Paragraph  (d)  and  (e)  of  i  1002.81. 
Statement  of  CongkferaHon 

The  action  suspends  for  the  months  of 
April  through  November  1992  the 
provisions  of  the  New  England  and  New 
York-New  Jersey  orders  that  require 
deductions  from  and  additions  to 
producer  blend/unifcNin  prices  to  be 
made  fw  the  purpose  cd  racouraging 
dairy  fanners  to  levd  out  their 
{Hoducticm  during  the  year.  The 
provisiofis  provid^  for  the  deduction  ctf 
20  cents  per  hundredweight  from  the 
blend/uniform  |mce  paid  to  producers  to 
be  made  for  the  month  of  March,  30 
cents  for  the  month  of  April,  and  40 
cents  for  May  and  June.  The  funds 
retained  from  these  deductions  are  then 
added  to  the  pooled  milk  values  under 
the  two  orders  in  the  amounts  of  25. 30 
and  30  percent  of  the  total  deducted  for 
the  mmiths  of  August  September  and 
October,  respectively.  TTie  remaining  15 
percent  plus  interest  earned  on  the 
aggregate  funds  is  added  for  the  mmith 
of  November.  By  artificially  depressing 
producer  income  in  the  spring  and 
enhancing  it  above  otherwise  prevailing 
levels  in  the  fall,  the  provisions  provide 
an  incmitive  to  producers  to  level  out 
the  seasonality  of  their  milk  p'oductimii 
to  more  closely  reflect  fluid  milk 
demand  patterns. 

This  action  was  not  issued  in  time  to 
eliminate  the  “take-out”  for  the  month  of 
March  1992,  and  so  will  eliminate  the 
"take-out”  for  only  the  months  of  April 
through  June.  The  suspension  of  the  fall 
“pay-back”  provisions  will  assure  that 
monies  withheld  ftt>m  producers  for  the 
■month  of  March  will  be  returned  to  them 
through  the  producer  settlement  fimd 
befwc  the  fall  “pay-back”  months. 

The  suspensions  were  requested  on 
behalf  of  ten  cooperative  associations 
representing  over  80  percent  of  the 
producers  associated  with  the  New 
England  Order  and  nearly  one-third  of 
the  producers  on  the  New  Yoric-New 
Jersey  order.  The  cooperative 
associations  proposing  the  suspensions 
are  Agri-Mark,  Inc.,  Atlantic  Dairy 
Cooperative,  Inc.,  Cabot  Fanners 
Cooperative  Creamery.  Inc^  Chateaugay 
Cooperative  Marketing  Association, 

Inc.,  Dairylea  Cooperative,  Inc.,  Eastern 
Milk  Producers  Cooperative 
Associab'on,  Ina,  Pranklin-St.  Lawrence 
Cooperative,  Inc.,  Konhokton  Milk 
Producers  Cooperative  Associatimi,  Inc., 
Middlebury  Milk  Producers  Cooperative 
Association.  Inc.  and  Sulhvan  County 
□airy  Association,  Inc.  In  addition,  the 
Regional  Coc^rative  Maiiieting  Agency 
(RCMA),  representing  approxinmt^ 


20,000  dairy  fanner  members  in  eleven 
northeastern  states,  supported  the 
suspension  request,  increasing  producer 
support  for  the  suspension  to  90  percent 
of  the  producers  whose  milk  is  pooled 
under  the  two  orders. 

Proponents  contend  the  suspensions 
are  needed  because  of  the  recent 
significant  decline  in  the  Minnesota- 
Wisconsin  price,  the  {srice  series  on 
which  Federal  order  prices  are  based. 
Because  of  the  lagged  effect  of  the 
Minnesota-Wisconsin  price  on  Class  1 
and  Qass  II  prices,  and  thmefore  cm 
prices  paid  to  producers,  price  declines 
experimiced  through  the  memth  of  March 
are  expected  to  result  in  reduced 
producer  returns  during  the  season 
whoi  farmers'  cash  requirements  are  at 
their  seasonal  peak.  The  additional 
rechicticm  of  pay  prices  to  produce  this 
spring  due  to  opmratiem  of  the  seasonal 
incentive  plan,  beyond  that  resulting 
from  the  effect  of  rec^ent  reductions  in 
the  Minnesota-Wiscx>nsin  price,  can  be 
expected  to  accentuate  the  cost/price 
squeeze  being  experienced  by  farmers. 

Nine  comments  were  filed  by 
interested  parties  in  response  to  the 
invitation  in  the  notice  proposing  this 
action.  The  action  was  supported  by  five 
of  the  commentors,  including  the  group 
of  cooperatives  recpiesting  the 
suspension,  Kraft  General  Foods, 

RCMA,  Oneida-Lewis  Milk  Producers 
Cooperative  and  the  Vermont  State 
Commissioner  of  Agriculture.  The 
Oneida-Lewis  comments  pointed  out 
that  the  action  would  have  no  impact  cm 
handler  income  or  expense,  while  the 
Vermont  Agriculture  Commissioner 
stated  that  the  Northeast  suffered  a 
drought  in  the  summer  of  1991  that 
reduced  forage  and  com  crops, 
increasing  feed  costs  for  the  spring  of 
1992. 

Four  comments  opposing  the 
suspension  w^  received  bxxcn  Allied 
Federated  Cooperatives,  a  federatiem  of 
29  independent  cooperatives 
headquartered  in  New  Yodc  which 
re]»esents  1,400  dairy  farmers,  from  the 
presidents  (^X^najoharie  Co<^}erative 
Milk  Producers.  Inc.,  and  Champlain 
Milk  Producers  Cooperative,  In^  two  of 
its  member  cooperatives,  and  from  a 
dairy  economist  with  a  financial  interest 
in  a  Vermont  dairy  farm. 

The  conunents  argued  that  many 
producers  have  ma^  a  ccmcerted  effort 
over  the  years  to  tailor  their  milk 
production  to  the  needs  of  the 
marketplace,  and  should  not  be  adted  to 
give  up  the  benefits  they  have  earned  for 


producing  fall  milk.  In  addition,  the 
comments  pointed  out  that  miginal  price 
forecasts  for  the  spring  months  that  will 
be  affected  hy  the  suspension  have  been 
increased,  evmr  by  proponents  of  the 
suspensKHi. 

Further,  the  Canafoharie  president's 
comments  stated  that  moving  money 
around  within  the  year  (in  this  case, 
frenn  fall  to  spring)  does  not  create  any 
new  mcmey,  and  that  market  statistics 
show  dutt  a  seasonality  incentive 
program  is  still  needed.  The  dairy 
economist  argued  that  by  the  time  a 
su^>ension  order  could  be  issued,  all  of 
March  and  most  of  April  milk  would 
have  been  delivered  to  handlers. 

It  is  evident  from  the  cenmnents 
received  that  there  is  widespread 
su{q;)<Ml  fmr  this  action  among  producers 
supplying  these  two  markets. 
Conunentors  point  out  that  the  position 
of  some  dairy  farmers  is  such  that  they 
cannot  afford  to  take  lower  returns  in 
the  spring  in  exchange  for  higher  prices 
in  the  fall. 

Although  milk  prices  have  declined 
markedly  in  the  last  several  months, 
there  are  indicatiims  that  the  Miimesote- 
Wisconsin  price  may  have  reached  its 
low  point  for  the  marketing  year.  Even 
so,  the  delayed  effect  of  the  Minnesota- 
Wisconsin  price  on  Federal  order  Class  1 
prices,  and  consequently,  on  producer 
blend/uniform  prices,  will  be  a 
depressing  effect  for  the  months  covered 
by  the  “take-out”  provisions.  Nmmal 
seascmal  price  variations  will  result  in 
increased  prices  in  the  fall  memths, 
when  the  seasonal  payments  plants 
would  operate  to  enhance  prices  to 
producers.  Therefore,  producers  who 
have  made  an  effort  to  shift  production 
from  spring  to  fall  should  benefit  from 
higher  prices  in  the  coming  fall  months. 

Therefore,  the  seasonal  incentive 
plans  of  the  two  maricets  are  hereby 
suspended  for  the  months  of  April 
through  November  1992.  Because  of  the 
expected  seasonal  variation  in  prices 
over  the  remainder  of  1992,  it  is  unlikely 
that  dairy  farmers  who  have  made  a 
long-term  effort  to  shift  production  from 
spring  to  fall  will  abaneW  such  a 
production  pattern. 

Suggestions  by  the  proponent 
cooperatives  and  by  Oneida-Lewis  Milk 
Producers  Cooperative  that  the  money 
withheld  from  producers  under  the 
orders’  “takeout”  provisions  be  r^mid  in 
the  April  or  May  marketwide  pools  will 
be  implemented  by  su^>ending  the 
“payback”  provisions.  As  a  result,  die 
monies  withheld  in  payment  for  March 
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milk  will  be  added  into  the  producer 
settlement  fund,  and  be  included  in  the 
uniform/blend  price  computation. 

It  is  hereby  found  and  determined  that 
thirty  days’  notice  of  the  effective  date 
hereof  is  impractical,  unnecessary  and 
contrary  to  the  public  interest  in  that; 

(a)  The  suspension  is  necessary  to 
reflect  current  marketing  conditions  and 
to  assure  orderly  marketing  conditions 
in  the  marketing  areas  in  that  the  action 
lessens  the  regulatory  impact  of  the 
orders  on  dairy  farmers  and  will  have 
no  impact  on  regulated  handlers; 

(b)  This  suspension  does  not  require 
of  persons  affected  substantial  or 
extensive  preparation  prior  to  the 
effective  date;  and 

(c)  Notice  of  proposed  rulemaking  was 
given  interested  parties  and  they  were 
afforded  opportunity  to  file  written  data, 
views  or  arguments  concerning  this 
suspension.  Four  comments  were  filed  in 
opposition  to  this  action  and  the  issues 
raised  therein  are  dealt  with  in  the 
statement  of  consideration. 

Therefore,  good  cause  exists  for 
making  this  order  elective  less  than  30 
days  from  the  date  of  publication  in  the 
Federal  Register. 

list  of  Subjects  in  7  CFR  Parts  1001  and 
1002 

Milk  marketing  orders. 

It  is  Therefore  ordered.  That  the 
following  provisions  in  7  CFR  Parts  1001 
and  1002  are  suspended  from  April  1 
through  November  30, 1992. 

PART  1001— MILK  IN  THE  NEW 
ENGLAND  MARKETING  AREA 

1.  The  authority  citation  for  7  CFR 
parts  1001  and  1002  continues  to  read  as 
follows: 

Authority:  Secs.  1-19, 48  Stat.  31,  as 
amended:  7  U.S.C.  601-674. 

§  1001.62  [Amended] 

2.  §  1001.62  (c)  and  (d)  are  suspended 
for  the  months  April  1  through 
November  30, 1992. 

PART  1002— MILK  IN  THE  NEW  YORK- 
NEW  JERSEY  MARKETING  AREA 

§  1002.6  [Amended] 

3.  §  1002.61  (d)  and  (e)  are  suspended 
for  the  months  April  1  through 
November  30, 1992. 

Dated  May  12, 1992. 

|ohn  E.  Frydenlund, 

Deputy  Assistant  Secretory,  Marketing  and 
Inspection  Services. 

[FR  Doc.  92-11579  Filed  5-15-92;  8:45  am] 
BNJJNQ  CODE  3410-02-M 


FEDERAL  RESERVE  SYSTEM 

12  CFR  Part  225 

[Regulation  Y;  Docket  No.  R-0694] 

RIN  7100-AB12 

Bank  Holding  Companies  and  Change 
in  Bank  Control  Leasing  Personal 
Property 

agency:  Board  of  Governors  of  the 
Federal  Reserve  System. 
action:  Final  rule. 

SUMMARY:  The  Board  is  amending 
Regulation  Y  to  expand  the  leasing 
activities  that  are  generally  permissible 
for  bank  holding  companies.  The  rule 
allows  bank  holding  companies  to  enter 
into  leasing  transactions  in  which  the 
companies  may  rely  for  compensation  of 
their  full  leasing  costs,  at  the  inception 
of  the  initial  lease,  on  estimated  residual 
values  for  the  leased  property  of  up  to 
100  percent  of  the  acquisition  cost  of  the 
property,  subject  to  certain  conditions 
(so-called  “higher  residual  value 
leasing").  The  Board  has  by  order 
previously  permitted  bank  holding 
companies  to  engage  in  higher  residual 
value  leasing.  The  final  rule  requires 
that  higher  residual  value  leasing 
transactions  conform  to  the  current 
leasing  provision  in  Regulation  Y  except 
with  respect  to  the  residual  value 
reliance  limitation.  The  final  rule 
contains  additional  requirements 
applicable  only  to  the  expanded  leasing 
activity.  These  requirements  include  a 
limit  on  the  volume  of  such  leasing 
transactions  similar  to  the  limitation 
placed  on  the  leasing  activities  of 
national  banks  under  section  108  of  the 
Competitive  Equality  Banking  Act 
(CEBA),  amending  the  National  Bank 
Act. 

The  final  rule  also  alters  the  existing 
authority  for  a  bank  holding  company  to 
engage  in  full-payout  leasing 
transactions  by  permitting  bank  holding 
companies  to  engage  in  these 
transactions  and  rely  for  compensation 
of  their  full  leasing  costs,  at  the 
inception  of  the  initial  lease,  on 
estimated  residual  values  for  the  leased 
property  of  up  to  25  percent  of  the 
acquisition  cost  of  the  property. 
EFFECTIVE  DATE:  May  14, 1992. 

FOR  FURTHER  INFORMATION  CONTACT: 
Scott  G.  Alvarez,  Associate  General 
Counsel  (202/452-3583),  Thomas  M. 
Corsi,  Senior  Attorney  (202/452-3275), 
Donna  R.  Nordenberg,  Attorney  (202/ 
452-3281),  Legal  Division;  Molly  S. 
Wassom,  Manager,  Applications  Issues 
(202/452-2305),  or  Theresa  A.  Claffey, 
Supervisory  Financial  Analyst  (202/452- 
2964),  Division  of  Banking  Supervision 
and  Regulation,  Board  of  Governors  of 
the  Federal  Reserve  System.  For  the 


hearing  impaired  only. 
Telecommunication  Device  for  the  Deaf 
(TDD),  Dorothea  Thompson  (202/452- 
3544). 

SUPPLEMENTARY  INFORMATION: 
Background 

Since  1971,  bank  holding  companies 
have  been  permitted  to  engage  in  leasing 
personal  or  real  property  where  the 
lease  is  the  functional  equivalent  of  an 
extension  of  credit  (so-called  “full- 
payout  leasing”).  Under  Regulation  Y, 
full-payout  leases  must  be  on  a 
nonoperating  basis  and  only  upon  the 
order  of  customers.^  In  addition,  at  the 
inception  of  the  initial  lease,  the  effect 
of  the  transaction  must  yield  a  return 
that  will  compensate  the  bank  holding 
company  for  its  full  leasing  costs 
(including  the  total  cost  of  financing  the 
property)  through  rentals,  estimated  tax 
beneflts,  and  the  estimated  residual 
value  of  the  property  at  the  expiration  of 
the  initial  term  of  the  lease.  In 
calculating  this  yield,  the  existing 
regulation  limits  reliance  on  estimated 
residual  values  to  a  maximum  of  20 
percent  of  the  acquisition  cost  of  the 
property.  In  the  case  of  a  personal 
property  lease  of  no  more  than  seven 
years  in  duration,  bank  holding 
companies  may  rely  on  an  additional 
amount,  up  to  60  percent  of  the 
property’s  acquisition  cost,  if  the 
residual  value  is  guaranteed  by  the 
lessee  or  a  third  party. 

In  1987,  section  108  of  CEBA  amended 
the  National  Bank  Act  to  authorize 
national  banks  speciflcally  to  lease 
tangible  personal  property  so  long  as  the 
leases  are  on  a  “net  lease  basis"  and 
represent,  in  the  aggregate,  no  more  than 
10  percent  of  the  bank’s  assets.®  The 
legislative  history  indicates  that  this 
amendment  was  intended  to  permit  the 
Office  of  the  Comptroller  of  the 
Currency  (OCC)  to  relax  or  eliminate,  in 
a  manner  consistent  with  sound  banking 
practices,  the  residual  value  limitation 
in  the  OCC’s  existing  regulations 
authorizing  personal  property  leasing 
activities  by  national  banks.®  The 
legislative  history  of  section  108  also 
indicates  that  the  section  is  not  intended 
to  allow  national  banks  to  engage  in  the 


‘  12  CFR  225.25(b)(5).  The  nonoperating  condition 
places  the  responsibilities  for  the  leased  property's 
care  and  maintenance  upon  the  customer.  In  such 
lease  an'angements.  the  lessor  may  not  provide  or 
pay  for  operational  services  such  as  repair  and 
insurance. 

*  See  12  U.S.C.  24  (Tenth).  The  OCC  has 
interpreted  the  term  “net  lease  basis"  to  mean  that 
the  lease  must  be  on  a  nonoperating  basis. 

*  S.  Rep.  No.  19. 100th  Cong..  1st  Sess.  43  (1987). 


V 
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daily  or  short-term  equipment  or 
automobile  rental  business.* 

Based  on  this  statutory  authorization, 
a  number  of  national  banks  currently 
engage  in  leasing  personal  property  with 
reliance  on  residual  values  as  high  as 
100  percent  of  the  cost  of  the  leased 
property.®  A  number  of  states  also  have 
permitted  state-chartered  banks  to 
conduct  leasing  activities  without  limit 
on  the  amount  of  residual  value  that 
may  be  relied  on  by  the  lessor  bank.® 

The  Board  previously  has  determined 
by  order  that  the  activity  of  higher 
residual  value  leasing  of  tangible 
personal  property  is  closely  related  to 
banking  and  a  proper  incident  to 
banking  for  purposes  of  section  4(c)(8]  of 
the  Bank  Holding  Company  Act.''  In  that 
case,  Security  PaciHc  committed  that  it 
would  limit  the  volume  of  its  higher 
residual  value  leasing  transactions,  and 
that  the  higher  residual  value  leases 
would  have  a  minimum  term  of  one 
year.®  Security  Pacific  also  committed  to 
conform  its  higher  residual  value  leasing 
activities  to  the  existing  restrictions 
imposed  by  the  Board  on  full-payout 
leasing.  Since  the  Security  PaciHc 
decision,  several  other  bank  holding 
companies  have  received  approval  from 
the  Board  to  engage  in  the  same  leasing 
activity  subject  to  identical  conditions.® 

Rule  Adopted  by  the  Board 

The  Board  has  sought  public  comment 
on  a  proposal  to  add  higher  residual 
value  leasing  activities  to  its  regulatory 
list  of  activities  permissible  for  bank 
holding  companies.  55  FR  22348,  June  1, 
1990;  55  FR  23446,  June  8, 1990.  This 
amendment  would  permit  bank  holding 
companies  seeking  to  conduct  this 
activity  to  take  advantage  of  the 


*  H.R.  Conf.  Rep.  No.  261, 100th  Cong.,  1st  Sess. 
143  (1987). 

*  Prompted  by  the  expanded  authority  of  section 
108,  the  OCC  recently  amended  its  regulation  on 
lease  Tinancing  transactions  of  national  banks.  56 
FR  28314,  June  20, 1991  (to  be  codified  at  12  CFR 
part  23). 

*  These  states  include  California,  Florida, 
Maryland,  Michigan.  Illinois,  and  Indiana. 

’  Security  PaciHc  Corporation.  76  Federal  Reserve 
Bulletin  462  (1990)  ("Security  Pacific"). 

*  Security  Pacific  committed  to  limit  the  total 
amount  of  its  investment  in  leases  with  estimated 
residual  values  in  excess  of  25  percent  of  the 
acquisition  cost  of  the  leased  property  to  no  more 
than  10  percent  of  the  holding  company's  total 
consolidated  assets.  In  addition.  Security  Pacific 
committed  to  limit  the  total  amount  of  its 
investment  in  leases  with  estimated  residual  values 
in  excess  of  70  percent  of  the  acquisition  cost  of  the 
leased  property  to  the  lesser  of:  0.5  percent  of  the 
holding  company's  total  consolidated  assets  or  10 
percent  of  the  holding  company's  total  consolidated 
shareholders'  equity. 

*  The  Fuji  Bank,  Limited,  77  Federal  Reserve 
Bulletin  490  (1991);  The  Sanwa  Bank,  Limited,  77 
Federal  Reserve  Bulletin  187  (1991),  Dai-Ichi  Kangyo 
Bank,  Limited,  78  Federal  Reserve  Bulletin  960 
(1990). 


Streamlined  procedures  contained  in 
Regulation  Y  for  obtaining  review  of 
these  proposals.  Following  review  of  the 
comments  received,  the  Board  has 
determined  to  adopt  its  amendment 
substantially  as  proposed. 

Several  modifrcations,  discussed 
below,  have  been  made  to  the  proposal 
to  address  matters  raised  by  the 
comments.  The  final  rule  adopted  by  the 
Board  adds  the  activity  of  conducting 
higher  residual  value  leasing  of  tangible 
personal  property  to  the  regulatory  list 
of  permissible  nonbanking  activities  for 
bank  holding  companies.  This  activity 
will  be  permitted  within  certain 
prudential  limitations.  In  particular,  the 
rule  provides  that  higher  residual  value 
lease  transactions  will  remain  subject  to 
the  current  provisions  of  Regulation  Y 
applicable  to  full-payout  leasing 
activities  (other  than  the  residual  value 
limitations  applicable  to  full-payout 
leasing),  including  that:  (1)  Bank  holding 
companies  may  acquire  property  to  be 
leased  only  in  connection  with  a  specific 
leasing  transaction  under  consideration, 
(2)  bank  holding  companies  must  either 
sell  or  release  the  leased  property 
within  two  years  of  the  expiration  of  the 
initial  lease,  and  (3)  the  leases  must  be 
on  a  non-operating  basis. 

The  Board  also  has  determined  to 
adopt  certain  restrictions  that  would 
apply  only  to  the  expanded  leasing 
activities.  First,  the  higher  residual  value 
leases  arranged  by  bank  holding 
companies  must  have  a  minimum  lease 
term  of  at  Idast  90  days.  Second, 
consistent  with  the  limit  imposed  by 
CEBA  on  national  banks,  the  total 
voliune  of  bank  holding  company 
investments  in  higher  residual  value 
leases  must  be  limited  to  no  more  than 
10  percent  of  the  bank  holding 
company’s  total  consolidated  assets. 
Third,  bank  holding  companies  must 
capitalize  their  leasing  subsidiaries 
commensurate  with  industry  standards 
and  to  an  extent  necessary  to  support 
fully  the  expanded  leasing  activity. 
Fourth,  bank  holding  companies  must 
maintain  records  regarding  their  higher 
residual  value  leasing  activities  that  are 
separate  from  their  records  for  full- 
payout  leasing  transactions.  These 
limitations  are  consistent  with  the 
limitations  adopted  by  the  OCC  for 
higher  residual  value  leasing  activities 
of  national  banks. 

Public  Comments 

The  Board  received  22  public 
comments  regarding  this  proposal.  All 
except  one  of  the  commenters  supported 
the  Board’s  proposal  allowing  bank 
holding  companies  to  engage  in  higher 
residual  value  leasing  of  tangible 


personal  property.  Several  commenters 
recommended  certain  modifications  to 
the  restrictions  proposed  by  the  Board. 

Authority  for  Activity 

Commenters  in  favor  of  the  proposal 
supported  the  Board’s  determination  in 
Security  Pacific  that  the  activity  of 
higher  residual  value  leasing  is  closely 
related  to  banking  for  purposes  of 
section  4(c)(8)  of  the  Bank  Holding 
Company  Act.  Commenters  stated  that 
the  activity  is  permissible  for  national 
banks  under  the  National  Bank  Act  and 
is  permissible  for  state  banks  under 
various  state  laws.  Commenters  also 
argued  that  higher  residual  value  leasing 
activities  are  functionally  similar  to 
other  leasing  activities  conducted  by 
banking  organizations.'® 

Most  of  the  commenters  also  argued 
that  these  activities  are  a  proper 
incident  to  banking  for  piuposes  of 
section  4(c)(8)  of  the  Bank  Holding 
Company  Act.  In  particular,  commenters 
maintained  that  the  expanded  leasing 
authority  is  necessary  in  order  for  bank 
holding  companies  to  compete 
effectively  with  other  lessors  and  to 
better  serve  the  needs  of  their 
customers. 

Risk  of  Activity 

The  commenter  opposing  the  proposal 
contended  that  financial  institutions 
have  shown  a  willingness  to  rely  on 
unrealistic  and  excessive  residual  value 
forecasts  and  that  it  would  be  prudent  to 
retain  existing  limitations  on  residual 
value  reliance.  This  commenter  argued 
that  a  relaxation  of  residual  value 
limitations  will  increase  the  riskiness  of 
financial  institutions’  leasing  activities. 

This  comment  suggested  that  leasing 
activities  that  rely  on  limited  residual 
values  are  less  risky  than  leasing 
activities  with  a  greater  reliance  on 
residual  values  because  of  imcertainties 
in  predicting  residual  values.  A  study  by 
Board  staff,  however,  suggests  that 
limitations  on  the  ability  of  bank  holding 
companies  to  rely  on  residual  value  may 
not  reduce  the  riskiness  of  the  leasing 
activities  of  bank  holding  companies." 
The  leasing  activities  of  bank  holding 
company  leasing  subsidiaries  appear  to 
be  less  profitable  and  have  higher 
charge-off  and  past  due  rates  than 
leases  made  by  companies  and  banks 
that  have  greater  flexibility  to  rely  on 
residual  values.  This  might  result  from 
the  fact  that,  while  bank  holding 


See  Notional  Courier  Ass'n  v.  Board  of 
Governors,  516  F.2d  1229  (D.C  Cir.  1975). 

'  *  See  Residual  Value  Regulation  and  the 
Performance  of  Bank  Holding  Company  Leasing 
Subsidiaries.  lim  Burke  and  Nellie  Liang. 
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company  leases  currently  are  not 
subject  to  signiHcant  risk  from 
miscalculation  of  residual  values,  leases 
by  bank  holding  companies  are  subject 
to  a  greater  degree  of  credit  risk. 

Permitting  greater  reliance  on  residual 
values  increases  the  possibility  that 
bank  holding  companies  may 
miscalculate  residual  values.  However, 
companies  not  associated  with  bank 
holding  companies  appear  to  be  able  to 
estimate  residual  values  reasonably 
successfully  and  there  is  no  indication 
that  bank  holding  companies  do  not 
have,  or  could  not  develop,  the  same 
expertise.  In  addition,  generally 
accepted  accounting  principles  require 
that  assumed  residual  values  be 
reviewed  and  adjusted  annually.  These 
values  and  compliance  with  GAAP 
would  be  subject  to  annual  review  by 
the  external  auditors  for  the  holding 
company,  and  in  bank  holding  company 
examinations.  A  lease  could  be  subject 
to  criticism  or  classiHcation  to  the 
extent  that  the  holding  company  relies 
on  over-estimated  residual  values  to 
achieve  fiill  compensation  for  the  costs 
of  the  lease.  Finally,  the  Board’s 
proposal  includes  an  aggregate  limit  on 
the  amount  of  higher  residual  value 
leasing  transactions  that  a  bank  holding 
company  may  conduct. 

Minimum  Lease  Term  Requirement 

Five  public  commenters  argued  that 
the  Board  should  not  impose  a 
requirement  that  the  initial  lease  term  be 
for  a  minimum  of  90  days.  The  Board’s 
current  rule  for  full-payout  leasing 
transactions  does  not  contain  a 
minimum  duration  requirement. 

However,  the  combination  of  the 
existing  limitations  on  residual  value 
and  the  requirement  that  the  bank 
holding  company  project  full 
compensation  for  the  transaction  based 
on  the  initial  lease  effectively  eliminate 
the  possibibty  of  very  short-term  leases. 
Short-term  and  daily  leases  became  a 
possibility  once  the  limitation  on 
residual  value  is  relaxed. 

The  legislative  history  of  CEBA 
indicates  that  Congress  intended  not  to 
permit  national  banks  to  engage  in 
short-term  leasing  transactions.  For  that 
reason,  the  OCC  has  restricted  national 
banks  from  engaging  in  higher  residual 
value  leasing  transactions  with  a 
duration  of  less  than  90  days. 
Commenters  have  not  suggested  an 
alternative  method  for  implementing  a 
duration  requirement  other  than  to  leave 
a  determination  regarding  duration  to 
the  discretion  of  each  bank  holding 
company.  Accordingly,  in  this  final  rule 
the  Boa^  is  adopting  a  minimum  lease 
term  requirement  similar  to  that  adopted 
by  the  OCC.  In  response  to  several 


comments,  the  Board  has  also  amended 
its  Bnal  rule  to  permit  bank  holding 
companies  to  hold  originally  conforming 
leases  acquired  from  other  lessors 
where  the  term  remaining  on  the  lease  is 
less  than  90  days.** 

Volume  Limitation 

The  Board’s  original  proposal  limited 
the  aggregate  volume  of  a  bank  holding 
company’s  higher  residual  value  leasing 
activity  to  a  maximum  of  10  percent  of 
the  ba^  holding  company’s 
consolidated  assets.  This  limitation  is 
analogous  to  the  10  percent  of  assets 
limitation  contained  in  CEBA  and 
adopted  by  the  CX^C  for  national  banks. 
Several  commenters  suggested  that  the 
Board  not  impose  any  limit  on  the  level 
of  this  activity.  Other  commenters, 
however,  suggested  that,  in  light  of  the 
risks  associated  with  this  activity,  the 
Board  consider  imposing  a  lower 
aggregate  limit  based  on  the  capital 
level  of  the  bank  holding  company. 

The  Board  believes  that  adopting  an 
asset-based  limit  analogous  to  the 
statutory  limit  in  CEBA  and  the  limit 
adopted  by  the  OCC  is  an  appropriate 
way  to  limit  the  potential  risks 
associated  with  higher  residual  value 
leasing  until  such  time  as  holding 
companies  and  the  Board  have  gained 
additional  experience  with  the  activity. 
On  the  other  hand,  the  Board  has 
determined  not  to  adopt  a  lower  limit  at 
this  time  because  establishing  a  lower 
limit  for  bank  holding  companies,  either 
in  relation  to  assets  or  capital,  could 
encourage  banks  to  conduct  this  activity 
directly  in  order  to  avoid  a  lower  limit 
on  the  holding  company’s  activity.** 


**  Several  commentera  reqtievted  that  the  Board 
not  apply  the  90-day  minimum  lease  term 
requirement  to  leasM  that  are  entered  into  at  the 
conclusion  of  the  initial  lease  term  and  prior  to  the 
disposition  of  the  leased  property  by  the  bank 
holding  company  or  to  leases  that  have  been 
terminated  prior  to  maturity  by  the  lessee.  The 
Board's  current  rules  regarding  leasing  transactions 
require  that  a  bank  bedding  conq>any  either  dispose 
of  leased  property  or  re-lease  the  property  in  an 
authorized  leasing  transaction  wi^in  two  years  of 
the  termination  of  the  initial  lease  (subiect  to 
possibie  extensions  of  this  time  by  the  Board).  12 
CFR  225.25(b)(5)  n.6.  It  has  been  the  Board's  policy 
to  permit  bank  holding  companies  to  maximize  the 
value  of  this  off-lease  property  during  this 
divestiture  period,  includ^  by  permitting  short¬ 
term  leases  of  the  property,  provided  that  the  bank 
holding  company  conforms  with  the  requirement 
that  the  property  either  be  liquidated  or  re-leased  in 
a  conforming  lease  within  the  two-jrear  period.  The 
Board's  final  rule  has  been  amended  to  state  this 
policy  expressly. 

'*  The  OCX  apfdies  die  lending  limits  a^ilicable 
to  national  bank  lending  to  leases  arranged  by 
national  banks  because  these  teases  are  viewed  as 
the  functional  equivalent  of  an  extension  of  credit. 
Bank  hotdmg  companies  are  not  subject  to  similar 
limits  on  their  lending  activities  and  the  Board  has 
not  imposed  a  similar  limit  on  the  full-payout 
leasing  activities  of  bank  holding  companies. 


Three  commenters  requested  that  the 
Board  clarify  the  proposed  volume 
limitation  for  higher  residual  value 
leases  as  it  applies  to  domestic  banks 
with  foreign  assets  and  to  foreign  banks. 
In  particular,  these  commenters 
requested  clariHcation  that  the  volume 
limitation  is  tied  to  a  banking 
organization's  total  worldwide  assets. 
The  final  rule  clarifies  that  the  aggregate 
limit  is  based  on  total  domestic  and 
foreign  assets  of  the  organization.  This 
clarification  is  consistent  with  the 
Board's  orders  approving  higher  residual 
value  leasing  activities  for  foreign 
banking  organizations,  and  with  the 
instructions  on  the  periodic  Reports  of 
Condition. 

In  calculating  whether  an  organization 
has  reached  its  aggregate  limit,  the 
proposal  also  clarifles  that  all  higher 
residual  value  leasing  transactions 
conducted  within  domestic  bank 
subsidiaries  of  the  bank  holding 
company  as  well  as  within  certain 
nonbcink  subsidiaries  must  be  included - 
within  the  aggregate  amount  of  higher 
residual  value  leasing  activities 
conducted  by  the  bank  holding 
company.  This  method  of  calculation 
takes  into  accoimt  the  possibility  that 
banks  owned  by  a  holding  company 
may  engage  in  higher  residual  value 
leasing  transactions  up  to  a  percentage 
of  the  bank's  assets,  and  avoids  the 
possibility  of  double  counting  the  bank's 
assets  in  the  holding  company  limit 
without  taking  account  of  its  leasing 
transactions.  This  method  of  calculation 
does  not  impose  any  limit  on  the  amount 
of  higher  residual  value  leasing 
conducted  directly  by  banks  owned  by  a 
bank  holding  company.  It  does, 
however,  have  the  effect  of  limiting  the 
amount  of  higher  residual  value  leasing 
transactions  that  a  bank  holding 
company  or  its  nonbank  subsidiary  may 
conduct  if  these  activities  are 
simultaneously  conducted  within  a  bank 
affiliate.  The  final  rule  also  clarifies  that 
traditional  full-payout  leasing 
transactions,  and  leasing  transactions 
conducted  by  domestic  and  foreign  bank 
holding  companies  under  other  leasing 
authority,  including  leasing  activities 
outside  the  United  States,  are  not 
subject  to  the  aggregate  limit.** 


Accordingly,  this  proposal  does  not  establish  soch 
limits  on  individual  leases  made  by  bank  holding 
companies. 

*'*  The  volume  limitation  would  not  apply  to 
companies  advised  by  leasing  subsidiaries  of  bank 
holding  companies,  nor  would  it  apply  to  lease 
brokerage  transactions  entered  into  by  these  teasing 
subsidiaries. 
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Capital  Level  of  Leasing  Affiliate 

Two  commenters  objected  to  the 
proposed  requirement  that  a  company 
that  conducts  higher  residual  value 
leasing  activities  be  capitalized  in 
accordance  with  industry  levels.  These 
commenters  maintained  that  the  only 
relevant  capital  requirements  in 
connection  with  this  activity  should  be 
the  capital  standards  for  the  subsidiary 
banks  or  the  bank  holding  company  on  a 
consolidated  basis. 

The  Board’s  capital  adequacy 
guidelines  provide  that  all  nonbanking 
subsidiaries  of  a  bank  holding  company 
“should  maintain  levels  of  capital 
consistent  with  levels  that  have  been 
established  by  industry  norms  or 
standards”  unless  the  Board  establishes 
a  different  standard.**  The  industry 
norms  for  equipment  leasing  appear  to 
be  generally  higher  than  the  capital 
levels  for  bank  holding  companies.** 

The  Board  believes  that  it  is  appropriate 
to  expect  holding  company  affiliates 
engaged  in  higher  residual  value  leasing 
to  maintain  capital  levels  that  reflect  the 
higher  risk  of  this  activity  as  reflected  in 
the  market. 

Finally,  two  commenters  contended 
that  the  Board  should  not  require  bank 
holding  companies  that  already  have 
authority  to  engage  in  full-payout 
leasing  to  seek  additional  Board 
approval  to  engage  in  higher  residual 
value  leasing.  On  the  other  hand,  one 
commenter  suggested  that  the  Board 
should  require  formal  and  separate 
applications  to  conduct  this  activity 
because  of  the  added  risk  of  this 
activity. 

Because  higher  residual  value  leasing 
transactions  involve  more  risk  than 
other  leasing  transactions,  the  Board 
believes  it  is  appropriate  to  require  bank 
holding  companies  to  seek  approval  to 
engage  in  these  transactions  in  order  to 
assess  properly  each  company’s  ability 
to  assume  this  additional  risk.  Because 
this  activity  is  being  added  to  the 
Board’s  regulatory  list  of  permissible 
activities,  bank  holding  companies 
seeking  to  conduct  this  activity  would 
be  able  to  take  advantage  of  the 
streamlined  notice  procedures  in  the 
regulation. 

Comments  Regarding  Board’s  Current 
Full-Payout  Leasing  Provisions 

Five  commenters  recommended  that 
the  Board  conform  its  provisions 
governing  more  traditional  full-payout 
leasing  activities  to  the  OCC’s  residual 
value  limitation  for  full-payout  leases. 


12  CFR  part  225  appendix  B  (1991). 

**  See  American  Association  of  Equipment 
Lessors.  The  Annual  Survey  of  Industry  Activity 
(1991). 


The  OCC  permits  reliance  on  up  to  25 
percent  of  the  property’s  acquisition  cost 
for  traditional  leasing  transactions 
rather  than  the  20  percent  residual  value 
limit  established  under  the  Board’s 
current  provision.**  The  commenters 
argued  that  modifying  this  provision  to 
match  the  OCC’s  rules  will  increase  the 
competitiveness  of  bank  holding 
company  lessors  and  will  avoid  the 
burden  that  results  from  imposing 
different  requirements  on  national 
banks  and  their  nonbank  affiliates. 

In  light  of  the  benefits  of  reduced 
burden,  the  increased  competitiveness 
from  adopting  a  uniform  rule  for  leasing 
transactions,  and  the  fact  that  the  OCC 
has  not  identified  any  significant 
increased  risk  fi^m  permitting  reliance 
on  this  somewhat  higher  level  of 
residual  values,  the  Board  has  adopted 
this  suggestion.  'This  amendment  applies 
to  full-payout  leasing  activities  involving 
personal  property  as  well  as  full-payout 
leasing  of  real  estate,  as  otherwise 
permitted  under  the  Board’s  Regulation 
Y.  Bank  holding  companies  that  are 
currently  authorized  to  conduct  full- 
payout  leasing  activities  pursuant  to 
section  4(c)(8)  of  the  Bank  Holding 
Company  Act  are  not  required  to  seek 
additional  Board  approval  to  conduct 
full-payout  leasing  transactions  that  rely 
on  residual  values  up  to  25  percent  of 
the  acquisition  cost  of  the  property, 
provided  that  these  activities  are 
conducted  vdthin  the  other  limitations  in 
the  Board’s  Regulation  Y  and  any  other 
conditions  imposed  on  the  individual 
bank  holding  company  by  order. 

Final  Regulatory  Flexibility  Act 
Analysis 

Pursuant  to  section  605(b)  of  the 
Regulatory  Flexibility  Act  (Pub.  L.  96- 
354;  5  U.S.C.  601  et  seg.),  the  Board  of 
Governors  of  the  Federal  Reserve 
System  certifies  that  the  amendment 
will  not  have  a  significant  economic 
impact  on  a  substantial  number  of  small 
entities  that  would  be  subject  to  the 
regulation. 

'This  amendment  will  add  to  the  list  of 
permissible  bank  holding  company 
activities  in  the  Board’s  Regulation  Y.  an 
activity  that  has  been  previously 
approved  for  bank  holding  companies 
by  Board  order.  This  addition  will  have 
the  effect  of  reducing  the  burden  on 
bank  holding  companies,  including  small 
bank  holding  companies,  that  wish  to 
conduct  these  activities  by  simplifying 
and  streamlining  the  regulatory  review 
process.  The  amendment  does  not 
impose  more  burdensome  requirements 


”  Compare  12  CFR  225.25(b)(5)  with  12  CFR  part 
23  (1991). 


on  bank  holding  companies  than  are 
currently  applicable. 

Efifective  Date 

The  provisions  of  5  U.S.C.  553(d) 
generally  prescribing  30  days'  prior 
notice  of  the  effective  date  of  a  rule 
have  not  been  followed  in  connection 
with  the  adoption  of  this  amendment 
because  adoption  of  the  rule  reduces  a 
regulatory  burden.  Section  553(d)  grants 
a  specific  exemption  from  its  deferred 
effective  date  requirements  in  these 
instances. 

List  of  Subjects  in  12  CFR  Part  225 

Administrative  practice  and 
procedure.  Appraisals,  Banks,  Banking, 
Capital  adequacy,  Federal  Reserve 
System,  Holding  companies.  Reporting 
and  recordkeeping  requirements. 
Securities.  State  member  banks. 

For  the  reasons  set  forth  in  the 
preamble,  and  pursuant  to  the  Board’s 
authority  under  section  5(b)  of  the  Bank 
Holding  Company  Act  of  1956,  as 
amended  (12  U.S.C.  1844(b)),  the  Board 
amends  12  CFR  part  225  as  follows: 

PART  225— BANK  HOLDING 
COMPANIES  AND  CHANGE  IN  BANK 
CONTROL 

1.  The  authority  citation  for  part  225 
continues  to  read  as  follows: 

Authority:  12  U.S.C.  1817(j)(13).  1818, 1831i. 
1843(c)(8).  1844(b).  1972(1).  3106.  3108.  3907. 
3909.  3310,  and  3331-3351. 

2.  In  §  225.25,  footnotes  7  through  14 
are  redesignated  as  8  through  15, 
respectively.  Paragraphs  (b)(5)  heading 
and  introductory  text,  (b)(5)(i)  through 
(iii).  (b)(5)(iv)  introductory  text,  (b)(5){iv) 

(A)  through  (D),  and  (b)(5)(v)  and  (vi) 
are  redesignated  as  (b)(5)(i)  heading  and 
introductory  text,  (b)(5)(i)(A)  through 
(C).  (b)(5)(i)(D).  (b)(5)(i)(D)(l)  through 
(4),  and  (b)(5)  (E)  and  (F),  respectively. 
The  heading  for  paragraph  (b)(5)  is 
added.  Newly  designated  paragraphs 
(b)(5)(i)  introductory  text,  (b)(5)(i)(D) 
introductory  text.  (b)(5)(i)(D)(5),  and 
(b)(5)(i)(F)  are  revised,  and  paragraph 
(b)(5)(ii)  is  added  to  read  as  follows: 

§  225.25  Ust  of  permissible  nonbanking 
activities. 

*  «  «  *  * 

(b)  *  *  * 

(5)  Leasing — (i)  Leasing  personal  or 
real  property.  Leasing  personal  or  real 
property  or  acting  as  agent,  broker,  or 
adviser  in  leasing  such  property  if — 

(A)  *  *  * 

(B)  *  *  * 

(C)  *  *  * 

(D)  At  the  inception  of  the  initial  lease 
the  effect  of  the  transaction  (and.  with 
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respect  to  governmental  entities  only, 
reasonably  anticipated  future 
transactions  *)  will  yield  a  return  that 
will  compensate  the  lessor  for  not  less 
than  the  lessor's  full  investment  in  the 
property  plus  the  estimated  total  cost  of 
Hnancing  the  property  over  the  term  of 
the  lease,*  from — 

***** 

(J)  The  estimated  residual  value  of  the 
property  at  the  expiration  of  the  initial 
term  of  die  lease,  which  in  no  case  shall 
exceed  25  percent  of  die  acquisition  cost 
of  the  property  to  the  lessor,  and 
***** 

(F)  At  the  expiration  of  the  lease 
(including  any  renewals  or  extensions 
with  the  same  lessee),  all  interest  in  the 
property  shall  be  either  liquidated  or 
released  on  a  nonoperating  basis  as 
soon  as  pracdcable  but  in  no  event  later 
than  two  years  horn  the  expiration  of 
the  lease;*  however,  in  no  case  shall  the 
lessor  retain  any  interest  in  the  property 
beyond  50  years  after  its  acquisition  of 
the  property. 

(ii)  Certain  higher  residual  value 
leasing.  Leasing  tangible  personal 
property  or  acting  as  agent,  broker,  or 
adviser  in  leasing  such  property.  In 
which  die  lessor  relies  on  an  estimated 
residual  value  of  the  property  in  excess 
of  the  25  percent  limitation  described  in 

*  The  Board  understands  that  some  federal,  state, 
and  local  sovemniental  entitles  may  not  enter  intoa 
lease  for  a  period  in  excess  of  one  jrear.  Such  an 
impediment  does  not  prohibit  a  company  authorised 
to  conduct  leasing  activities  under  this  paragraph 
from  entering  into  a  lease  with  such  governmental 
entities  if  the  company  reasonably  anticipates  that 
the  governmental  entities  will  renew  the  lease 
aniMally  nrittl  such  time  as  the  company  is  fully 
compensated  for  its  investment  in  t^  leased 
property  pins  Its  costs  of  financing  the  property. 
Further,  a  company  authorized  to  conduct  personal 
property  leasing  activities  under  this  paragraph  may 
also  engage  In  so-called  ’'bridge”  lease  financing  of 
personal  property,  but  not  real  property,  if  the  iMse 
is  short-term  peitding  completion  of  long-term 
financing  1^  the  same  or  another  lender. 

*  The  estinrate  by  the  lessor  of  the  total  cost  of 
financing  the  property  over  the  term  of  the  lease 
should  reflect  among  other  factors,  the  term  of  the 
lease,  the  modes  of  financing  available  to  the  lessor, 
the  credit  rating  of  the  lessor  and/or  the  lessee,  if  a 
factor  in  the  financing,  and  prevailing  rates  in  the 
money  and  capital  markets. 

*  In  the  event  of  a  default  on,  or  early  termination 
ot  a  lease  agreement  prior  to  the  expiration  of  the 
lease  term,  the  lessor  shall  either  re-lease  the 
property,  subfect  to  all  the  conditions  of  this 
paragraph,  or  liquidate  the  property  as  soon  as 
practicable  but  in  no  event  later  than  two  years 
from  the  date  of  default  on  the  lease  agreement  (In 
the  event  of  a  default)  or  termination  of  the  lease  (In 
the  event  of  termination),  or  sudi  additional  time  as 
the  Board  may  permit  under  t  22S, 22(c)(1)  of  this 
part,  as  if  the  property  were  DPC  property.  During 
the  period  following  default  oa  or  expiration  or 
termination  of  a  lease,  the  lessor  may  lease  the 
property  on  a  short-term  basis  in  a  lease  that  does 
not  conform  to  the  requirements  of  this  paragraph 
provided  that  the  property  is  liquidated  or  re-leased 
in  a  conforming  le«se  prior  to  tito  expiration  of  this 
period. 


para^aph  (b)(5Ki)(D)(3]  of  this  section, 
if— 

(A)  The  activity  otherwise  meets  die 
requirements  of  paragraph  (b)(5)(i)  of 
this  section; 

(B)  The  lessor  in  no  case  relies  on  an 
estimated  residual  value  of  the  property 
in  excess  of  1(X)  percent  of  the 
acquisition  cost  of  the  property  to  the 
lesson 

(C) (i)  The  aggregate  book  vedue  of  all 
person^  property  described  in 
paragraph  (bK5}(ii)(C)(2)  of  this  section 
does  not  exceed  10  percent  of  the  bank 
holding  company’s  consolidated 
domestic  and  foreign  assets; 

[2]  For  purposes  of  calculating  the 
limit  provided  in  paragraph  (b)(5)(ii)(C) 
subclause  (1)  of  tUs  section,  the  bank 
holding  company  shall  include  all 
tangible  personal  property  held  for  lease 
in  transactions  in  which  fte  bank 
holding  company  or  any  of  its  nonbank 
subsidiaries  acting  under  authority  of 
this  paragraph,  or  any  domestic 
subsidiary  bank  of  such  holding 
company,  relies  on  an  estimated 
residual  value  in  excess  of  25  percent  of 
the  acquisition  cost  of  the  property; 

(D)  The  inital  term  of  the  lease  is  at 
least  90  days;^ 

(E)  Each  company  that  conducts 
leasing  transactions  under  paragraph 
(b)(5](ii)  of  this  section  maintains 
capitalization  fully  adequate  to  meet  its 
obligations  and  support  its  activities, 
and  commensurate  with  industry 
standards  for  companies  engag^  in 
comparable  leasing  activities;  and 

(F)  The  bank  holding  company 
maintains  separately  identifiable 
records  of  the  leasing  activities 
conducted  under  paragraphs  (bK5)  (i) 
and  (ii)  of  this  section,  where  it  conducts 
leasing  activities  under  the  authority  of 
both  paragraphs  (b)(5)  (i)  and  (ii)  of  this 
section. 

***** 

Board  of  Governors  of  the  Federal  Reserve 
System,  May  8. 1992. 

Jennifer  ).  Johnson, 

Associate  Secretary  of  the  Board. 

[FR  Doc.  92-11580  I^led  5-15-92;  8:45  am] 
BiUMQ  coot  S2ie-ei-ii 


This  minimum  lease  term  Kquirentent  is  not 
intended  to  prohibit  a  bank  bolding  company  fiom 
acquiring  personal  property  subject  to  an  existing 
lease  with  a  remaining  maturity  of  less  than  90 
days,  provided  that,  at  the  inception  of  the  lease, 
such  lease  conformed  vritb  all  of  the  requirements  of 
this  paragraph. 


SMALL  BUSINESS  ADMINISTRATION 
13  CFR  Part  121 

Small  Business  Size  Regulations; 
Waiver  of  the  Nonmanufacturer  Rule 

agency:  Small  Business  Administration. 
action:  Notice  to  waive  the 
nonmanufacturer  rule  for  pneumatic 
aircraft  tires. 

summary:  This  notice  advises  the  public 
that  the  Small  Business  Administration 
(SBA)  is  establishing  a  waiver  of  the 
Nonmanufacturer  Rule  for  pneumatic 
aircraft  tires.  The  basis  for  a  waiver  is 
that  no  small  business  manufacturers 
are  available  to  participate  in  the 
Federal  market  for  this  product.  The 
effect  of  a  waiver  will  allow  otherwise 
qualified  regular  dealers  to  supply  the 
products  of  any  domestic  manufacturer 
on  a  Federal  contract  set  aside  for  small 
businesses  or  awarded  through  the  SBA 
8(a)  Program. 

EFFECnVE  date:  May  18, 1992. 

FOR  FURTHER  INFORMATION  CONTACT: 

James  Parker,  Procurement  Analyst, 
(703) 685-2435. 

SUPPLEMENTARY  INFORMATION:  Public 
Law  100-656,  enacted  on  November  15, 
1988,  incorporated  into  the  Small 
Business  Act  (the  Act)  the  previously 
existing  regulation  that  recipients  of 
Federal  contracts  set  aside  for  small 
business  or  SBA  8(a)  Program 
procurements  must  provide  the  product 
of  a  small  business  manufacturer  or 
processor.  This  requirement  is 
commonly  referred  to  as  the 
Nonmanufacturer  Rule.  The  SBA 
regulations  imposing  this  requirement 
are  found  at  13  CFR  121.906(b)  and 
121.1106(b).  Section  303(h)  of  the  law 
provides  for  waiver  of  this  requirement 
by  SBA  for  any  “class  of  products"  for 
whidi  there  are  no  small  business 
manufacturers  or  processors  in  the 
Federal  market  Srotion  210  of  Public 
Law  101-574  further  amended  the  Act  to 
allow  the  SBA  to  waive  the  rule  if  there 
are  no  small  businesses  “available  to 
participate  in  the  Federal  procurement 
market”.  A  participant  in  the  Federal 
market  is  a  manufacturer  that  has 
proposed  on,  or  received  a  contract  for. 
this  class  of  products  from  the  Federal 
govenunent  within  the  last  24  months. 

The  SBA  was  asked  to  issue  a  waiver 
for  pneumatic  aircraft  tires  because  of 
an  apparent  lack  of  any  small  business 
manufacturers  or  processors  for  them 
within  the  Federal  market.  The  SBA 
searched  its  Procurement  Automated 
Source  System  (PASS)  for  small 
business  participants  and  found  none. 
We  then  published  a  notice  in  the 
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Federal  Register  on  February  26. 1992 
(vol.  57,  no.  38,  p.  6569],  of  our  intent  to 
grant  a  waiver  unless  new  information 
was  found.  The  proposed  waiver 
covered  garden  tractors  and  powered 
lawn  mowers,  pneumatic  aircraft  tires, 
and  xerographic  printing  paper.  The 
notice  described  the  legal  provisions  for 
a  waiver,  how  SBA  de^es  the  market, 
and  asked  for  small  business 
participants  of  these  classes  of  products. 
After  the  15-day  comment  period,  no 
small  businesses  were  identified  for 
pneumatic  aircraft  tires  and  xerographic 
printing  paper.  This  notice  of  waiver 
covers  only  pneumatic  aircraft  tires.  A 
separate  notice  has  been  published  of 
our  decision  to  grant  a  waiver  for 
xerographic  printing  paper. 

This  waiver  is  being  granted  pursuant 
to  statutory  authority  under  section 
303(h)  of  Public  Uw  100-656  for 
pneumatic  aircraft  tires,  PSC  2620  and 
SIC  code  3011.  The  waiver  is  in  effect 
indefinitely  but  is  subject  to  both  an 
annual  review  and  review  upon  receipt 
of  information  that  the  conditions 
required  for  a  waiver  no  longer  exist  If 
such  information  is  found,  the  waiver 
may  be  terminated. 

Dated:  May  8, 1992. 

Robert  ).  Moffitt, 

Chairman,  Size  Policy  Board. 

[FR  Doc.  92-11615  Filed  5-15-92: 8:45  am) 
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DEPARTMENT  OF  COMMERCE 

Bureau  of  Export  Administration 

15  CFR  Parts  774  and  776 

IDocfcet  Na  81137-21101 

Export  Controls  on  Supercomputers 

agency:  Bureau  of  Export 
Administration,  Commerce. 

ACnON:  Interim  rule  with  request  for 
comments. 


SUMMARY:  This  rule  amends  the  Export 
Administration  Regulations  (EAR)  to 
create  a  new  provision  ($  776.11)  that 
describes  licensing  requirements  that 
apply  to  exports,  reexports,  and  certain 
intra-country  transfers  of 
supercomputers.  The  new  provision  also 
contains  a  definition  of  the  term 
“supercomputer".  This  rule  provides 
exporters  with  detailed  guidance,  for  the 
first  time,  on  what  constitutes  a 
supercomputer  and  on  the 
documentation  and  information  needed 
to  prepare  and  submit  a  supercomputer 
license  application. 
dates:  This  rule  is  effective  May  18. 
1992,  except  for  the  reporting  and 


recordkeeping  requirements  described 
in  sections  §  776.11(f)(4)(viii)(E).  (f)(4)(x), 
(f)(4)(xiv)(E).  (f)(4)  (xxxi)(D), 
(f)(4](xxxii)(A),  and  (f)(4)  (xxxii)(B], 
which  will  be  effective  August  17, 1992. 

Comments  must  be  received  by  July  2, 
1992. 

ADDRESSES:  Written  comments  (six 
copies)  should  be  sent  to  Willard  Fisher, 
Office  of  Technology  and  Policy 
Analysis,  Bureau  of  Export 
Administration,  Department  of 
Commerce,  room  1622,  Washington,  DC 
2023a 

FOR  FURTHER  INFORMATION  CONTACT: 

Raymond  Jones,  Office  of  Technology 
and  Policy  Analysis,  Bureau  of  Export 
Administration,  Telephone:  (202)  377- 
4244. 

SUPPLEMENTARY  MFORMATfON: 
Background 

On  December  5, 1988  (53  FR  48932), 
and  January  29, 1990  (55  FR  3017),  the 
Department  published  proposed  rules  in 
the  Federal  Register  that  requested 
public  comments  on  two  supercomputer 
definitions.  Both  of  these  proposed  rules 
also  requested  comments  on 
supercomputer  security  requirements, 
but  neither  contained  specific  proposals 
relating  to  such  requirements. 

Following  a  review  of  those 
comments,  and  consistent  with  the 
President’s  directive  of  November  16. 
1990,*  the  Bureau  of  Export 
Administration  (BXA)  is  amending  the 
EAR  to  define  the  term  supercomputer 
and  to  describe  the  licensing 
requirements  that  apply  to  exports, 
reexports,  and  transfers  of 
supercomputers. 

This  interim  rule  defines  a 
supercomputer  as  any  computer  with  a 
Composite  Theoretical  Performance 
(CTP)  equal  to  or  exceedirig  195  MTOPS 
(million  theoretical  operations  per 
second).  The  supercomputer  definition 
contained  in  this  rule  was  developed  by 
the  Department  after  considering 
comments  from  the  public  and  the 
relevant  technical  advisory  committees 
on  the  two  proposed  rules.  The 
definition  also  reflects  recent  changes  in 
export  controls  on  computers  that 
occurred  as  a  result  of  a  revision  of  the 
International  Industrial  List  by  the 
Coordinating  Committee  for  Multilateral 
Export  Controls  (COCOM). 

The  supercomputer  licensing 
requirements  and  safeguards  contained 
in  this  rule  are  based  primarily  on  the 
country  of  destination.  Other  factors 
that  could  affect  the  security  of  the 


'  See  the  Weekly  Compilation  of  PreeKfential 
Documents,  Vol.  26,  No.  46.  November  19. 1990.  p. 
1839. 


supercomputer  (e.g.,  the  intended  end- 
use.  the  identity  of  the  end-user)  may  be 
considered  in  determining  the 
safeguards  that  will  be  required  for  a 
particular  destination.  In  addition, 
license  applications  for  destinations 
located  in  those  countries  that  are  not 
specifically  listed  in  §  776.11  (i.e.. 
countries  described  in  §  776.11(h))  will 
be  reviewed  on  a  case-by-case  basis  to 
determine  the  appropriate  licensing 
treatment  and  safeguards. 

The  BXA  licensing  requirements  that 
apply  to  exports,  reexports,  and 
transfers  of  supercomputers  and  the 
groups  of  countries  to  which  these 
requirements  apply  are  summarized 
below: 

(1)  Supplier  countries  (presently  applicable 
only  to  Japan):  General  License  GCT  is 
available  for  exports  to  supplier  countries 
(i.e.,  Japan).  No  U.S.  authorization  is  required 
for  intra-country  transfers;  nor  Is  U.S. 
authorization  required  for  reexports  to  or 
from  supplier  countries,  notwithstanding  the 
licensing  requirements  described  in 
paragraphs  (2)  throu^  (6)  below.  Section 
774.2  is  amended  to  add  a  new  paragraph  (m) 
that  allows  permissive  reexports  of 
supercomputers  to  and  from  supplier 
countries. 

(2)  Destinations  requiring  a  validated 
license  (for  exports,  reexports,  and  intra¬ 
country  transfers)  subject  to  minimum 
security  conditions:  Australia,  Belgium. 
Denmark.  France.  Germany.  Italy,  the 
Netherlands,  Norway,  Spain,  and  the  United 
Kingdom. 

(3)  Destinations  requiring  an  individual 
validated  license  (for  exports,  reexports,  and 
intra-country  transfers)  and  a  safeguards 
plan  that  is  signed  by  the  ultimate  consignee: 
Austria,  Finland,  Iceland,  Mexico,  Singapore. 
South  Korea.  Sweden.  Switzerland,  and 
Venezuela.  For  supercomputers  having  a  CTP 
equal  to  or  exceeding  1950  MTOPS,  the 
safeguards  plan  must  also  be  certified  by  the 
govenunent  of  the  importing  country. 

(4)  Destinations  requiring  an  individual 
validated  license  (for  exports,  reexports,  and 
intra-country  transfers)  and  a  safeguards 
plan  that  is  signed  by  the  ultimate  consignee 
and  certified  by  the  government  of  the 
importing  country:  Country  Group  W, 
Taiwan,  the  Middle  East  region  as  defined  in 
S  77a2.  and  countries  listed  in  Supplement 
No.  4  to  part  778  (except  Iran  and  Syria, 
which  are  restricted  destinations,  and  except 
Kuwait  and  Saudi  Arabia).  Not  all  of  the 
safeguards  listed  for  these  countries  will 
a{^ly  in  every  case.  The  Office  of  Export 
Licensing  will  Instruct  applicants  concerning 
which  of  the  safeguards  described  in 

§  776.11(f)  (5)  will  be  required. 

(5)  Restricted  destinations:  Country  Croups 
Q,  S.  Y.  or  Z  Iran.  Iraq.  Syria,  or  the  ^ople's 
Republic  of  China.  A  validated  license,  a 
safeguards  plan,  and  a  government 
certification  are  required  for  exports  or 
reexports  to  these  destinations,  and  for  intra¬ 
country  transfers.  Applications  for  these 
countries  will  generally  be  denied. 
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(6)  Other  destinations  (countries  not  listed 
above,  excluding  Canada):  A  validated 
license  is  required  for  exports,  reexports,  and 
intra-country  transfers.  Applications  will  be 
reviewed  on  a  case-by-case  basis  to 
determine  the  appropriate  safeguards  and 
supercomputer  country  grouping. 

Exports  and  reexports  of 
supercomputers  to  Canada,  for  use 
therein,  are  not  subject  to  any  general  or 
validated  licensing  requirement. 

Exports  or  reexports  of 
supercomputers  to  countries  listed  in 
paragraphs  (3)  and  (4),  above,  that  are 
solely  dedicated  to  certain  speciHed 
non-scientific  and  non-technical 
commercial  and  business  uses  may  be 
eligible  for  a  less  restrictive  set  of 
safeguards  than  those  normally 
applicable  to  such  countries,  lliis 
treatment  is  available  only  for  the 
specific  end-uses  described  in 
§  776.11(i}. 

Section  776.11(j)  describes  certain 
activities,  involving  national  security 
and  proliferation  concerns,  that  are 
prohibited  for  all  foreign  supercomputer 
end-users,  outside  of  Canada,  except 
those  subject  to  the  supercomputer 
licensing  requirements  described  in 
§  776.11  (c)  or  (d). 

The  Bureau  of  Export  Administration 
will  conduct  annual  reviews  of  the 
supercomputer  definition,  the  threshold 
levels,  the  safeguards,  the  country 
groupings,  and  licensing  requirements. 
The  reviews  will  examine  these  controls 
in  light  of  national  security  and 
proliferation  concerns,  tedinical 
advancements,  and  changes  in  market 
conditions  and  will  consider 
recommendations  for  updating  them.  To 
ensure  that  the  supercomputer  licensing 
requirements  and  safeguards  are  not 
unnecessarily  burdensome,  the  annual 
review  may  utilize  an  indexing  method 
that  would  serve  as  a  guideline  for 
possible  adjustment  of  the 
supercomputer  threshold  levels.  For 
example,  a  percentage  of  the  average 
CTP  ratings  of  the  previous  year’s  higher 
level  supercomputer  exports  could 
provide  a  basis  for  evaluation. 

The  Commerce  Department  will 
consider  public  comments  on  this  rule 
that  address  the  supercomputer 
definition  (e.g.,  the  single  parameter  and 
threshold  level),  licensing  requirements 
and  security  safeguards,  including 
comments  concerning  the  linkage 
between  the  supercomputer  safeguards 
and  the  importing  country  groupings.  A 
final  rule  will  be  published  following  a 
review  of  the  comments  received  on  this 
interim  rule  and  consultations  with 
appropriate  U.S.  allies. 

On  May  7, 1992,  the  Department 
submitted  a  report  notifying  the 
Congress  of  its  intent  to  expand  foreign 


policy  controls  on  exports  of 
supercomputers  in  order  to  supplement 
existing  export  controls  on 
supercomputers  consistent  with 
international  arrangements.  These 
foreign  policy  controls  are  reflected  in 
the  supercomputer  licensing 
requirements  described  in  &is  rule. 

Rulemaking  Requirements 

1.  This  rule  is  consistent  with 
Executive  Orders  12291  and  12661. 

2.  This  rule  involves  collections  of 
information  subject  to  the  Paperwork 
Reduction  Act  of  1980  (44  U.S.C.  3501  et 
seq.).  These  collections  have  been 
approved  by  the  Office  of  Management 
and  Budget  under  control  numbers  0694- 
0005,  0694-0007,  0694-0010,  and  0694- 
0021.  This  rule  also  contains  new 
reporting  and  recordkeeping 
requirements  that  have  been  submitted 
to  the  Office  of  Management  and  Budget 
for  review  under  the  Paperwork 
Reduction  Act.  Public  burden  for  the 
uncleared  requirements  is  estimated  to 
average  between  5  and  30  minutes.  This 
includes  the  time  for  reviewing 
instructions,  searching  existing  data 
sources,  gathering  and  maintaining  the 
data  needed,  and  completing  and 
reviewing  the  collection  of  information. 
Send  comments  regarding  these  burden 
estimates  or  any  other  aspect  of  the  data 
requirements,  including  suggestions  for 
reducing  this  bimden,  to  the  Office  of 
Security  and  Mangagement  Support, 
Bureau  of  Export  Administration,  U.S. 
Department  of  Commerce,  Washington, 
DC  20230;  and  to  the  Office  of 
Information  and  Regulatory  Affairs, 
Office  of  Management  and  Budget, 
Washington,  DC  20503 — Attn: 

Paperwork  Reduction  Project  (0694- 
XXXX). 

3.  This  rule  does  not  contain  policies 
with  Federalism  implications  sufficient 
to  warrant  preparation  of  a  Federalism 
assessment  imder  Executive  Order 
12612. 

4.  Because  a  notice  of  proposed 
rulemaking  and  an  opportunity  for 
public  comment  are  not  required  to  be 
given  for  this  rule  by  section  553  of  the 
Administrative  Procedure  Act  (5  U.S.C. 
553)  or  by  any  other  law,  under  sections 
603(a)  and  604(a]  of  the  Regulatory 
Flexibility  Act  (5  U.S.C.  603(a)  and 
604(a)),  no  initial  or  final  Regulatory 
Flexibility  Analysis  has  to  be  or  will  be 
prepared. 

5.  The  provisions  of  the 
Administrative  Procedure  Act,  5  U.S.C. 
553,  requiring  notice  of  proposed 
rulemaking,  the  opportunity  for  public 
participation,  and  a  delay  in  the 
effective  date,  are  inapplicable  because 
this  regulation  involves  a  foreign  and 
military  affairs  function  of  the  United 


States.  This  rule  does  not  impose  a  new 
control.  No  other  law  requires  that  a 
notice  of  proposed  rulemaking  and  an 
opportunity  for  public  comment  be  given 
for  this  rule. 

However,  because  of  the  importance 
of  the  issues  raised  by  these  regulations, 
this  rule  is  issued  in  interim  form  and 
comments  will  be  considered  in  the 
development  of  final  regulations. 
Accordingly,  the  Department  encourages 
interested  persons  who  wish  to 
comment  to  do  so  at  the  earliest 
possible  time  to  permit  the  fullest 
consideration  of  their  views.  The  period 
for  submission  of  comments  will  close 
July  2, 1992.  The  Department  will 
consider  all  comments  received  before 
the  close  of  the  comment  period  in 
developing  final  regulations.  Comments 
received  after  the  end  of  the  comment 
period  will  be  considered  if  possible,  but 
their  consideration  cannot  be  assured. 
The  Department  will  not  accept  public 
comments  accompanied  by  a  request 
that  a  part  or  all  of  the  material  be 
treated  confidentially  because  of  its 
business  proprietary  nature  or  for  any 
other  reason.  The  Department  will 
return  such  comments  and  materials  to 
the  person  submitting  the  comments  and 
will  not  consider  them  in  the 
development  of  final  regulations.  All 
public  comments  on  these  regulations 
will  be  a  matter  of  public  record  and 
will  be  available  for  public  inspection 
and  copying.  In  the  interest  of  accuracy 
and  completeness,  the  Department 
requires  comments  in  written  form.  Oral 
comments  must  be  followed  by  written 
memoranda,  which  will  also  be  a  matter 
of  public  record  and  will  be  available 
for  public  review  and  copying. 
Communications  from  agencies  of  the 
United  States  Government  or  foreign 
governments  will  not  be  made  available 
for  public  inspection. 

The  public  record  concerning  these 
regulations  will  be  maintained  in  the 
Bureau  of  Export  Administration 
Freedom  of  Information  Records 
Inspection  Facility,  room  4525, 
Department  of  Commerce,  14th  Street 
and  Pennsylvania  Avenue,  NW., 
Washington,  DC  20230.  Records  in  this 
facility,  including  written  public 
comments  and  memoranda  summarizing 
the  substance  of  oral  communications, 
may  be  inspected  and  copied  in 
accordance  with  regulations  published 
in  part  4  of  title  15  of  the  Code  of 
Federal  Regulations.  Information  about 
the  inspection  and  copying  of  records  at 
the  facility  may  be  obtained  from 
Margaret  Cornejo,  Bureau  of  Export 
Administration  Freedom  of  Information 
Officer,  at  the  above  address  or  by 
calling  (202)  377-5653. 
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List  of  Subfects  in  15  CFR  Parts  774  and 
77B 

Exports.  Reporting  and  recordkeeping 
requirements. 

Accordingly,  parts  774  and  776  of  the 
Export  Administration  Regulations  (15 
era  parts  730-799)  are  amended  as 
follows: 

1.  The  authority  citation  for  15  CFR 
part  774  continues  to  read  as  follows: 


S  776.11(c)(1)  of  this  subchapter, 
provided  that  the  reexport  is  authorized 
in  accordance  with  the  supercomputer 
licensing  requirements  of  the  country 
from  which  the  supercomputer  is  being 
reexported. 

PART  776— (AMENDED] 

3.  Section  776.10  is  amended  by 
adding  a  parenthetical  sentence  at  the 
end  of  paragraph  (a)(1).  as  follows: 

§  776.10  Electronic  computers  and  related 
equipment 

***** 

(a)  *  *  *  (1)  *  *  *  (See  §  776.11  for 
additional  requirements  concerning 
license  applications  for 
supercomputers.) 

***** 

4.  Section  776.11  (formerly  reserved)  is 
added  to  read  as  follows: 

§  776.1 1  Supercomputers. 

This  section  sets  forth  special 
provisions  relating  to  exports,  reexports, 
and  certain  intra-country  transfers  of 
supercomputers.  These  provisions  are 
established  in  recognition  of  the 
strategic  signiHcance  of  supercomputers, 
in  particular  their  potential  to  make 
substantial  contributions  to  activities  of 
national  security  and  weapons 
proliferation  concern.  The 
supercomputer  licensing  requirements 
described  in  this  section  vary  according 
to  the  country  of  destination.  Definitions 
of  terms  used  in  this  section  are  listed  in 
paragraph  (k)  of  this  section. 

(a)  Definition  of  "supercomputer’’.  A 
supercomputer  is  any  computer  with  a 
Composite  Theoretical  Performance 
(CTP)  equal  to  or  exceeding  195  MTOPS 
(million  theoretical  operations  per 
second). 

(1)  Calculation  of  CTP  value.  For 
instructions  in  calculating  the  CTP  value 
of  a  computer,  see  the  Technical  Note 
that  follows  the  Advisory  Notes  for 
Category  4  of  Supplement  No.  1  to 

§  799.1  of  this  subchapter. 

(2)  BXA  determination.  In  borderline 
cases  (i.e.,  where  the  CTP  value  does 
not  exceed  200  MTOPS),  the  exporter 
may  submit  a  letter  request  to  the  Office 
of  Export  Licensing,  at  the  address 
indicated  in  §  772.1(e)  of  this 
subchapter,  requesting  that  BXA 
determine  whether  the  provisions  of  this 
section  apply.  In  making  this 
determination,  BXA  will  consider, 
among  other  factors,  the  actual 
capabilities  and  the  customary 
applications  of  the  computer  in  relation 
to  the  export  control  objectives  of  this 
section. 

(b)  Annual  review.  BXA  will  conduct 
annual  reviews  of  the  supercomputer 
definition,  the  threshold  levels,  the 


safeguards,  the  supercomputer  country 
groupings,  and  supercomputer  licensing 
requirements.  The  reviews  will  examine 
these  controls  in  light  of  national 
security  and  proliferation  concerns, 
technical  advancements,  and  changes  in 
market  conditions.  In  addition, 
recommendations  for  revising  the 
controls  will  be  considered.  To  ensure 
that  the  supercomputer  licensing 
requirements  and  safeguards  are 
appropriate,  the  annual  review  may 
utilize  an  indexing  method  that  would 
serve  as  a  guideline  for  possible 
adjustment  of  the  supercomputer 
threshold  levels. 

(c)  Supercomputer  supplier 
countries — (1)  Applicable  countries.  The 
countries  subject  to  the  requirements  of 
this  paragraph  (c)  include:  Japan. 

(2)  Exports  under  General  License 
GCT.  General  License  GCT  is  available 
for  exports  of  supercomputers  to 
supplier  countries  listed  in  paragraph 
(c)(1)  of  this  section,  except  that  a 
validated  license  is  required  for 
supercomputers  subject  to  missile 
technology  controls  (see  the 
Requirements  section  of  ECCN  4A03A  in 
the  Commerce  Control  List,  Supplement 
No.  1  to  §  799.1  of  this  subchapter). 

(3)  Reexports.  Reexports  of 
supercomputers  to  or  from  supplier 
countries  do  not  require  prior  written 
U.S.  authorization,  notwithstanding  the 
requirements  of  paragraphs  (d),  (e),  (f), 
(g),  and  (h)  of  this  section.  These 
reexports  are  authorized  under  the 
permissive  reexport  provisions  of 

§  774.2(m)  of  this  subchapter. 

(d)  Destinations  requiring  a  validated 
license  subject  to  minimum  security 
conditions^!)  Applicable  countries. 

The  countries  subject  to  the  " 
requirements  of  this  paragraph  (d) 
include:  Australia,  Belgium,  Denmark, 
France,  Germany,  Italy,  the  Netherlands, 
Norway,  Spain,  and  the  United 
Kingdom. 

(2)  Validated  license  requirement.  A 
validated  license  or  reexport 
authorization  is  required  to  export  or 
reexport  supercomputers  to  these 
countries,  or  to  transfer  supercomputers 
within  these  countries. 

(3)  Supercomputer  security 
conditions.  A  validated  license  or 
reexport  authorization  for  any  of  these 
countries  will  be  subject  to  the  following 
conditions  unless  otherwise  specified  on 
the  license; 

(i)  The  applicant  will  assume 
responsibility  for  providing  adequate 
security  against  physical  diversion  of 
the  supercomputer  during  shipment  (e.g.. 
delivery  by  either  attended  or  monitored 
shipment,  using  the  most  secure  route 
possible;  this  precludes  using  the 


Authority:  Public  Law  90-351,  82  Stat  197 
(18  U.S.C.  2510  et  se^.)  as  amended;  sec.  101. 
Public  Law  93-153, 87  Stat.  576  (30  U.S.C 
185),  as  amended;  sec.  103,  Public  Law  94- 
163.  69  Stat.  877  (42  U.S.C.  6212),  as  amended; 
secs.  201  and  201(ll)(e).  Public  Law  94-258. 

90  Stat.  309  (10  U.S.C.  7420  and  7430(e)].  as 
amended;  Public  Law  95-223.  91  Stat.  1626  (50 
U.S.C.  1701  et  seq.)\  Public  Law  95-242. 92 
Stat.  120  (22  U.S.C.  3201  et  seq.  and  42  U.S.C. 
2139a};  sec.  208.  Public  Law  95-372,  92  Stat. 

668  (43  U.S.C.  1354);  Public  Law  96-72, 93 
Stat.  503  (50  U.S.C.  App.  2401  et  seq.).  as 
amended;  sec.  125,  Public  Law  99-64, 99  Stat. 
156  (46  U.S.C.  486c) ;  E.0. 11912  of  April  13, 
1976  (41  FR  15825,  April  15. 1976);  E.0. 12002 
of  July  7. 1977  (42  FR  35623,  July  7. 1977),  as 
amended;  E.0. 12058  of  May  11, 1978  (43  FR 
20947,  May  16, 1978;  E.0. 12214  of  May  2, 1980 
(45  FR  29783,  May  6, 1980);  E.0. 12730  of 
September  30, 1990  (55  FR  40373,  October  2, 
1990),  as  continued  by  Notice  of  September 

28. 1991  (56  FR  49385,  September  27. 1991); 
and  E.0. 12735  of  November  18. 1990  (55  FR 
48587,  November  20, 1990),  as  continued  by 
Notice  of  November  14, 1991  (56  FR  58171, 
November  15, 1991). 

2.  The  authority  citation  for  15  CFR 
part  778  continues  to  read  as  follows; 

Authority:  Public  Law  90-351, 82  Stat  197 
(18  U.S.C.  2510  et  se^.)  as  amended;  Public 
Law  95-223,  91  Stat.  1626  (50  U.S.a  1701  et 
seq.y.  Public  Law  95-242,  92  Stat.  120  (22 
U.S.C.  3201  et  seq.  and  42  U.S.C.  2139a]; 

Public  Law  96-72,  93  Stat.  503  (50  U.S.C.  App. 
2401  et  seq.),  as  amended;  sec.  125,  Public 
Law  99-64, 99  Stat  156  (46  U.S.C.  466c];  EO. 
12002  of  July  7, 1977  (42  FR  35623,  July  7. 

1977).  as  amended;  EO.  12058  of  May  11. 1978 
(43  FR  20947,  May  18. 1978;  EO.  12214  of  May 
2. 1980  (45  FR  20783,  May  6, 1980);  E.0. 12730 
of  September  30. 1990  (55  FR  40373,  October 
2, 19%),  as  continued  by  Notice  of  September 

26. 1991  (56  FR  49385,  September  27. 1991); 
and  EO.  12735  of  November  16, 1990  (55  FR 
48587,  November  20, 1990),  as  continued  by 
Notice  of  November  14, 1991  (56  FR  58171, 
November  15, 1991). 

PART  774— [AMENDED] 

2.  Section  774.2  is  amended  by  adding 
a  new  paragraph  (m)  to  read  as  follows: 

§  774.2  Permissive  reexports.* 
***** 

(m)  Reexports  of  supercomputers  to 
and  from  the  supplier  countries  listed  in 


*  See  S  774.9  for  effect  on  foreign  laws. 
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services  or  facilities  of  any  country 
listed  in  paragraph  (g)  of  Uiis  section); 

(ii)  No  reexport  or  intra-country 
transfer  without  prior  written 
authorization  from  the  Office  of  Export 
Licensing;  and 

(iii)  No  physical  or  computational 
access  to  supercomputers  may  be 
granted  to  restricted  nationals  (see 
paragraph  (k)  of  this  section  for 
definition]  without  prior  written 
authorization  from  the  Office  of  Export 
Licensing,  except  that  commercial 
consignees  described  in  paragraph  (i)  of 
this  section  are  prohibited  only  from 
giving  such  nationals  user-accessible 
programmability  without  prior  written 
authorization. 

(4)  Supporting  documentation. 
Applications  for  countries  listed  in 
paragraph  (d)(1)  of  this  section  must  be 
accompanied  by  an  International  Import 
Certificate  (IC)  or  a  Form  BXA-6052P, 
Statement  by  Foreign  Consignee  in 
Support  of  Special  License  Application, 
in  accordance  with  the  documentation 
requirements  in  parts  773  and  775, 
respectively,  of  this  subchapter. 

(e)  Destinations  requiring  an 
individual  validated  license,  a 
safeguards  plan  that  has  been  signed  by 
the  ultimate  consignee  and,  for 
supercomputers  having  a  CTP  equal  to 
or  exceeding  1950  MTOPS,  a 
certification  from  the  government  of  the 
importing  country — (1)  Applicable 
countries.  The  countries  subject  to  the 
provisions  of  this  paragraph  (e)  include: 
Austria,  Finland,  Iceland,  Mexico, 
Singapore,  South  Korea,  Sweden, 
Switzerland,  and  Venezuela. 

(2)  Validated  license  requirement  An 
individual  validated  license  or  reexport 
authorization  is  required  to  export  or 
reexport  supercomputers  to  these 
coimtries,  or  to  transfer  supercomputers 
within  these  countries. 

(3)  Licensing  policy.  Applications  for 
the  coimtries  listed  in  paragraph  (e)(1)  of 
this  section  will  be  reviewed  on  a  case- 
by-case  basis.  The  following  factors  will 
be  considered  in  reviewing  applications 
for  these  countries: 

(i)  Strategic  trade  control  cooperation 
between  the  importing  government  and 
the  United  States; 

(ii)  The  ultimate  consignee’s 
participation  in,  or  support  of,  any  of  the 
following: 

(A)  Activities  that  involve  national 
security  concerns  (e.  g.,  cryptography, 
anti-submarine  and  strategic  defense 
concerns);  or 

(B)  Activities  described  in  paragraph 
(j)  of  this  section. 

(4)  Supercomputer  safeguards  plan. 
Following  interagency  review  of  the 
application,  the  O^ice  of  Export 
Licensing  will  instruct  the  exporter  to 


submit  a  supercomputer  safeguards  plan 
signed  by  the  ultimate  consignee.  For 
supercomputers  with  a  CTP  equal  to  or 
exceeding  1950  MTOPS,  the  safeguards 
plan  must  also  be  certified  by  the  export 
control  authorities  of  the  importing 
coimtry  (see  paragraph  (e)(5]  of  this 
section).  The  safeguards  plan  must 
indicate  that  the  ultimate  consignee 
agrees  to  implement  the  following 
safeguards: 

(i)  Measures  to  provide  adequate 
security  against  physical  diversion  of 
the  supercomputer  during  shipment  (e.g., 
delivery  by  either  attended  or  monitored 
shipment,  using  the  most  secure  route 
possible;  this  precludes  using  the 
services  or  facilities  of  any  country 
listed  in  paragraph  (g)  of  ^is  section); 

(ii)  No  reexport  or  intra-country 
transfer  of  the  supercomputer  without 
prior  written  authorization  from  the 
Office  of  Export  Licensing; 

(iii)  Security  measures  to  protect  the 
computer  using  facility  against  theft  or 
unauthorized  use  of  hardware  or 
software  at  all  times; 

(iv)  Appropriate  checks  to  ensure  that 
physical  and  computational  access  to 
the  computer  using  facility  will  be 
limited  to  authorized  persons; 

(v)  Password  or  ID  protocols  for 
access  by  all  authorized  users; 

(vi)  No  access  to  supercomputers  by 
restricted  nationals  (see  paragraph  (k)  of 
this  section  for  definition): 

(A)  No  physical  or  computational 
access  to  supercomputers  may  be 
granted  to  restricted  nationals  without 
prior  written  authorization  from  the 
Office  of  Export  Licensing,  except  that 
commercial  consignees  described  in 
paragraph  (i)  of  this  section  are 
prohibited  only  from  giving  such 
nationals  user-accessible 
programmability  without  prior  written 
authorization; 

(B)  No  passwords  or  IDs  may  be 
issued  to  restricted  nationals;  and 

(C)  No  work  may  be  performed  on  the 
supercomputer  on  behalf  of  restricted 
nationals; 

(vii)  No  conscious  or  direct  ties  may 
be  established  to  networks  (including 
their  subscribers)  operated  by  restricted 
nationals  (see  paragraph  (k)  of  this 
section  for  definition); 

(viii)  Appropriate  monitoring  of  the 
use  of  the  supercomputer  (any 
indications  of  improper  or  unauthorized 
use  or  requests  for  runs  will  be  promptly 
reported  to  the  government  of  the 
importing  country);  and 

(ix)  No  use  of  the  supercomputer  for 
any  of  the  activities  described  in 
paragraph  (j)  of  this  section. 

(5)  Certification  by  export  control 
authorities  of  importing  country.  The 
following  importing  government 


certification  is  required  by  paragraph 
(e)(4)  of  this  section  for  supercomputers 
with  a  CTP  equal  to  or  exceeding  1950 
MTOPS: 

This  is  to  certify  that  [name  of  ultimate 
consignee)  has  declared  to  [name  of 
appropriate  foreign  government  agency)  that 
the  supercomputer  [model  name)  will  be  used 
only  for  the  purposes  specified  in  the  end-use 
statement  and  that  the  ultimate  consignee 
will  establish  and  adhere  to  all  the  safeguard 
conditions  and  perform  all  other  undertakings 
described  in  the  end-use  statement. 

The  [name  of  appropriate  foreign 
government  agency)  will  advise  the  United 
States  Government  of  any  evidence  that 
might  reasonably  indicate  the  existence  of 
circumstances  (e.g.,  transfer  of  ownership) 
that  could  affect  ^e  objectives  of  the  security 
safeguard  conditions. 

(6)  Supporting  documentation. 
Applications  to  export  supercomputers 
to  ffie  countries  listed  in  paragraph  (e)(1) 
of  this  section,  except  Mexico  and 
Venezuela,  must  be  accompanied  by  an 
International  Import  Certificate  (IC),  or  a 
Form  BXA-629P  (Statement  by  Ultimate 
Consignee  and  P^chaser),  in 
accordance  with  the  documentation 
requirements  in  Part  775  of  this 
subchapter. 

(f)  Destinations  requiring  an 
individual  validated  license  and  a 
safeguards  plan  signed  by  the  ultimate 
consignee  and  certified  by  the 
government  of  the  importing  country — 
(1)  Applicable  countries.  The  countries 
subject  to  the  provisions  of  this 
paragraph  (f)  include:  Country  Group  W, 
Taiwan,  the  Middle  East  region  as 
defined  in  §  770.2  of  this  subchapter, 
and  the  countries  listed  in  Supplement 
No.  4  to  part  778  of  this  subchapter 
(except  Iran  and  Syria,  for  which  the 
requirements  of  §  776.11(g)  apply,  and 
except  Kuwait  and  Saudi  Arabia). 

(2)  Validated  license  requirement  An 
individual  validated  license  or  reexport 
authorization  is  required  to  export  or 
reexport  supercomputers  to  these 
countries,  or  to  transfer  supercomputers 
within  these  countries. 

(3)  Licensing  policy.  Applications  for 
the  countries  listed  in  paragraph  (f)(1)  of 
this  section  will  be  reviewed  on  a  case- 
by-case  basis.  The  following  factors  will 
be  considered  in  reviewing  applications 
for  these  countries: 

(i)  Strategic  trade  control  cooperation 
between  the  importing  government  and 
the  United  States; 

(ii)  The  ultimate  consignee's 
participation  in.  or  support  of,  any  of  the 
following: 

(A)  Activities  that  involve  national 
security  concerns  (e.g.,  cryptography, 
anti-submarine  and  strategic  defense 
concerns);  or 
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(B)  Activities  described  in  paragraph 
(j)  of  this  section; 

(iii)  The  number  and  nature  of  the 
safeguards  required  to  approve  an 
application  will  depend  on  whether  the 
end-use  is  single-purpose  or  multiple- 
purpose  (fewer  safeguards  will  generally 
be  required  to  approve  an  application 
when  the  end-use  is  single-purpose). 

(4)  Supercomputer  safeguards  plan. 
Following  interagency  review  of  the 
application,  the  Office  of  Export 
Licensing  will  instruct  the  exporter  to 
submit  a  supercomputer  safeguards  plan 
signed  by  the  ultimate  consignee  and 
certified  by  the  export  control 
authorities  of  the  importing  country  (see 
paragraph  (f)(5)  of  this  section  for 
certiHcation  by  government  of  importing 
country).  The  safeguards  plan  must 
indicate  that  the  ultimate  consignee 
agrees  to  implement  those  safeguards 
required  by  the  Office  of  Export 
Licensing  as  a  condition  of  issuing  the 
license.  The  Office  of  Export  Licensing 
will  inform  exporters  concerning  which 
of  the  following  safeguards  will  be 
required  as  license  conditions; 

(i)  The  applicant  will  assume 
responsibility  for  providing  adequate 
security  against  physical  diversion  of 
the  supercomputer  during  shipment  (e.g., 
delivery  by  either  attended  or  monitored 
shipment,  using  the  most  secure  route 
possible — this  precludes  using  the 
services  or  facilities  of  any  country 
listed  in  paragraph  (g)  of  this  section). 

(ii)  There  will  be  no  reexport  or  intra¬ 
country  transfer  of  the  supercomputer 
without  prior  written  authorization  from 
the  Office  of  Export  Licensing. 

(iii)  The  supercomputer  systems  will 
be  used  only  for  those  activities 
approved  on  the  license  or  reexport 
authorization. 

(iv)  There  will  be  no  changes  either  in 
the  end-users  or  the  end-uses  indicated 
on  the  license  without  prior  written 
authorization  by  the  Office  of  Export 
Licensing. 

(v)  Only  software  that  supports  the 
approved  end-uses  will  be  shipped  with 
the  computer  system. 

(vi)  The  end-user  will  station  security 
personnel  at  the  computer  using  facility 
to  ensure  that  the  appropriate  security 
measures  are  implemented. 

(vii)  The  exporter  will  station 
representatives  at  the  computer  using 
facility,  or  make  such  individuals 
readily  available,  to  guide  the  security 
personnel  in  the  implementation  and 
operation  of  the  security  measures. 

(viii)  The  security  personnel  will 
undertake  the  following  measures  imder 
the  guidance  of  the  exporter’s 
representatives; 

(A)  The  physical  security  of  the 
computer  using  facility; 


(B)  The  establishment  of  a  system  to 
ensure  the  round-the-clock  supervision 
of  computer  security; 

(C)  The  inspection,  if  necessary,  of 
any  program  or  software  to  be  run  on 
the  computer  system  in  order  to  ensure 
that  all  usage  conforms  to  the  conditions 
of  the  license; 

(D)  The  suspension,  if  necessary,  of 
any  run  in  progress  and  the  inspection 
of  any  output  generated  by  the 
supercomputer  to  determine  whether  the 
program  runs  or  output  conform  with  the 
conditions  of  the  license; 

(E)  The  inspection  of  usage  logs  daily 
to  ensure  conformity  with  the  conditions 
of  the  license  and  the  retention  of 
records  of  these  logs  for  at  least  a  year, 

(F)  The  determination  of  the 
acceptability  of  computer  users  to 
ensure  conformity  with  the  conditions  of 
the  license; 

(G)  The  immediate  reporting  of  any 
security  breaches  or  suspected  security 
breaches  to  the  government  of  the 
importing  country  and  to  the  exporter’s 
representatives; 

(H)  'The  execution  of  the  following  key 
tasks: 

(1)  Establishment  of  new  account^; 

[2]  Assignment  of  passwords; 

(d)  Random  sampling  of  data; 

[4]  Generation  of  daily  logs; 

(I)  The  maintenance  of  the  integrity 
and  security  of  tapes  and  data  files 
containing  archived  user  files,  log  data, 
or  system  backups. 

(ix)  The  exporter’s  representatives 
will  be  present  when  certain  key 
functions  are  being  carried  out  (e.g.,  the 
establishment  of  new  accounts,  the 
assignment  of  passwords,  the  random 
sampling  of  data,  the  generating  of  daily 
logs,  the  setting  of  limits  to  computer 
resources  available  to  users  in  the 
development  mode,  the  certification  of 
programs  for  conformity  to  the  approved 
end-uses  before  they  are  allowed  to  run 
in  the  production  mode,  and  the 
modification  to  previously  certified 
production  programs). 

(x)  The  security  personnel  and  the 
exporter’s  representatives  will  provide 
monthly  reports  on  the  usage  of  the 
supercomputer  system  and  on  the 
implementation  of  the  safeguards. 

(xi)  The  supercomputer  system  will  be 
housed  in  one  secure  building  and 
protected  against  theft  and  imauthorized 
entry  at  all  times. 

(xii)  Restricted  nationals  (see 
paragraph  (k)  of  this  section  for 
definition)  will  not  be  allowed  access  to 
supercomputers: 

(A)  No  physical  or  computational 
access  to  supercomputers  may  be 
granted  to  restricted  nationals  without 
prior  written  authorization  from  the 


Office  of  Export  Licensing,  except  that 
commercial  consignees  described  in 
paragraph  (i)  of  this  section  are 
prohibited  only  from  giving  such 
nationals  user-accessible 
programmability  without  prior  written 
authorization; 

(B)  No  passwords  or  IDs  may  be 
issued  to  restricted  nationals; 

(C)  No  work  may  be  performed  on  the 
supercomputer  on  behalf  of  restricted 
nationals;  and 

(D)  No  conscious  or  direct  ties  may  be 
established  to  networks  (including  their 
subscribers)  operated  by  restricted 
nationals. 

(xiii)  Physical  access  to  the 
supercomputer,  the  operator  consoles, 
and  sensitive  storage  areas  of  the 
computer  using  facility  will  be 
controlled  by  the  security  personnel, 
under  the  guidance  and  monitoring  of 
the  exporter’s  representatives,  and  will 
be  limited  to  the  fewest  number  of 
people  needed  to  maintain  and  run  the 
supercomputer  system. 

(xiv)  The  supercomputer  will  be 
equipped  with  the  necessary  software 
to:  permit  access  to  authorized  persons 
only,  detect  attempts  to  gain 
unauthorized  access,  set  and  maintain 
limits  on  usage,  establish  accountability 
for  usage,  and  generate  logs  and  other 
records  of  usage.  This  software  will  also 
maintain  the  integrity  of  data  and 
program  files,  the  accounting  and  audit 
system,  the  password  or  computational 
access  control  system,  and  the  operating 
system  itself. 

(A)  The  operating  system  will  be 
configured  so  that  all  jobs  can  be 
designated  and  tracked  as  either 
program  development  jobs  or  as 
production  jobs. 

(B)  In  the  program  development  mode, 
users  will  be  free,  following  verification 
that  their  application  conforms  to  the 
agreed  end-use,  to  create,  edit,  or  modify 
programs,  to  use  utilities  such  as  editors, 
debuggers,  or  compilers  and  to  verify 
program  operation.  Programs  in  the 
development  mode  will  be  subject  to 
inspection  as  provided  by  paragraph 
(f)(4)(viii)(C)  of  this  section. 

(C)  In  ^e  production  mode,  users  will 
have  access  to  the  full  range  of 
computer  resources,  but  will  be 
prohibited  from  modifying  any  program 
or  using  utilities  that  could  modify  any 
program.  Before  being  allowed  to  run  in 
the  production  mode,  a  program  will 
have  to  be  certified  for  conformity  to 
approved  end-uses  by  the  security 
personnel  and  the  exporter’s 
representatives. 

(D)  Programs  certified  for  execution  in 
the  production  mode  will  be  protected 
fi'om  unauthorized  modification  by 
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a^ppropriate  aoftwaw  and  jriqrskal 
security  measurea.  Any  mod^Brutk—  to 
previously  cettified  production  programs 
will  be  approved  by  the  security 
personnel  under  toe  gaidaBce 
ittonitoring  ol  toe  estpc^ler’s 
representatives. 

(E)  The  s«perconH>ttt^  will  be 
provided  wito  accounting  and  audit 
software  to  ensure  that  detailed  togs  are 
nuiatained  to  record  all  computer 
usage.  A  separate  log  of  security-related 
events  will  also  be  kept 

(F)  For  each  job^  executed  in  the 
production  mo^,  the  operating  system 
will  record  execution  characteristics  in 
order  to  permit  generation  cd  a 
statistical  profile  of  the  program 
executed. 

(xv)  The  source  code  of  the  operating 
system  will  be  accessible  only  to  the 
exporter's  representatives.  O^y  those 
mdividuals  wHl  make  changes  in  this 
source  code. 

(xvi)  The  security  personnel  under 
the  guidance  of  the  exporter’s 
representatives,  will  ctoange  passwords 
for  individuals  frequently  and  at 
unpredictable  intervals. 

(xvii)  The  security  personnel  under 
the  guidance  of  the  exporter’s 
representatives,  will  have  the  ri^t  to 
deny  passwords  to  anyone.  Passwords 
wifi  be  denied  to  anyone  whose  activity 
does  not  conform  to  toe  conditions  of 
the  license. 

(xviii)  Misuse  of  passwords  by  users 
will  resuh  in  denial  of  further  access  to 
toe  supercomputer. 

(xix)  The  exporter’s  representatives 
will  instafi  a  strict  password  system  and 
provide  guidance  on  its  implementation. 

(xx)  Ctoly  the  exporter’s 
representatives  wifi  be  trained  in 
making  changes  in  the  password  S3rstein 
and  only  they  will  make  such  changes. 

(xxi)  No  supercomputer  will  be 
networked  to  other  conqmters  outside 
the  supercomputer  center  without  prior 
authorization  frtra*  the  Office  of  Export 
Licensing. 

(xxii)  Generally,  remote  terminals  will 
not  be  allowed  outside  the  computer 
using  facility  without  prior  authorization 
by  the  Office  of  Export  Licensing,  tf 
remote  terminals  are  specifically 
authorized  by  the  tieei^: 

(A)  The  terminals  wiB  have  physical 
security  equivalent  to  toe  safeguards  at 
the  computer  using  facility; 

(B)  The  terBBiials  wfit  be  constratoed 
to  miniinal  amounts  of  ccaaputer 
resources  fCPU  time,  memory  access, 
number  of  u^wt-oetpot  operations,  and 
other  resources); 

(C)  The  terminals  will  not  be  afiowed 
dkect  computatioiial  access  to  the 
supercomputer  {Le.,  the  secacity 
persocmet,  under  the  guidance  of  toe 


exporter’s  representatives,  vsfil  validate 
toe  panword  and  idmitity  erf  toe  oaer  of 
any  remote  terminate  belm  any  «ich 
uses  is  perantted  to  access  toe 
siysrconputer) — all  terminals  wdt  be 
etmnected  to  the  supercomputer  s]r8teB 
fay  a  dedieaSed  access  line  and  a 
network  access  controller. 

fxxui)  Tkere  will  be  no  direct  input  to 
the  8tq>ercomputor  from  remote 
terminals.  Any  data  orignathig  from 
outside  toe  camputa  using  faidlity. 
except  for  direct  from  termhials 
within  the  same  compound  ae  the 
computer  osmg  facil^.  will  first  be 
processed  by  a  separate  procesamr  or 
network  access  ccmtroller  in  order  to 
permit  examinatioB  of  the  data  prior  to 
its  entry  into  the  siqiercmnpater. 

(xxiv)  The  exporter  will  perform  all 
maintenance  of  toe  supercomputer 
system. 

(xxv)  ^>are  parts  kept  on  site  wifi  be 
liitoted  to  the  Bunin^um  amount.  ^>aFea 
will  be  kept  m  an  area  accessible  only 
to  toe  exporter’s  representatives.  TheM 
representatives  will  maintain  a  strict 
autot  system  to  account  for  all  spare 
parts. 

(xxvi)  No  development  or  {xroduction 
technology  on  the  supercomputer  system 
will  be  sent  with  toe  supercomputer  to 
the  ultimate  consignee. 

(xxvii)  The  end-user  must 
immediately  report  any  suspicions  or 
facts  concerning  posnble  violations  of 
toe  safeguards  to  toe  exporter  and  to  toe 
export  control  authorities  of  the 
importing  country. 

(xxviii)  The  exporter  must 
hmnediately  rep«jrt  any  faiformation 
concerning  possible  violations  of  the 
safeguards  to  toe  Office  of  Export 
Licensing.  A  violation  of  the  safeguards 
might  constitute  grounds  for  suspension 
or  termination  of  toe  ficense,  preventing 
the  shipm^t  of  unshipped  spare  parts, 
or  toe  denial  of  additional  licenses  for 
spare  parts,  etc. 

(xxix)The  end-user  wifi  be  audited 
quarteriy  by  an  independent  consultant 
who  has  been  apfxoved  by  the  export 
control  authoritira  of  the  importing  and 
exporting  co\mtries,  but  is  employ^  at 
the  expense  of  toe  end-user.  TTie 
consultant  wifi  auefit  the  supercomputer 
usage  and  the  implementation  of  tlte 
safej^ards. 

(xxx)  The  installation  and  c^)eratKm 
of  toe  supercomputer  wifi  be 
coordinated  and  controlled  by  the 
following  management  structure; 

(A)  Steering  Committee.  The  Steering 
Cmi^ttee  will  ccanprise  nattonals  of 
the  importing  countiy  who  wifi  oversee 
the  mansgement  and  operation  of  toe 
supercomputer. 

fBJ  Secarity  Staff.  The  Security  St^ 
will  be  selected  by  toe  end-user  or  the 


govcsimscnt  of  the  totportfa^  country  to 
ensure  that  the  requii^  safeguard*  ate 
imptemented.  Thi*  staff  wdt  be 
responsible  for  conducting  an  annna) 
audit  to  evaluate  ftoysica)  security, 
atomnistrative  proeedtarcs,  and 
technical  contr^. 

fC)  Technical  Coneuftadve 
Commktee.  This  committee  wil! 
comprise  technical  experts  from  toe 
importn^  cotnrtry  and  toe  exporting 
company  vtoo  wifi  provide  guidance  in 
operating  and  maintaining  toe 
stq)ercomputer.  At  least  one  member  of 
the  committee  wifi  bean  employee  of 
the  exporter.  The  committee  wifi 
approve  all  accounts  and  maintain  an 
accurate  list  of  all  users.  In  addition,  toe 
committee  wifi  advise  the  Steering 
Committee  and  the  Security  Staff 
concerning  the  security  measures 
needed  to  ensure  cozxqpliance  wito  toe 
safeguards  required  by  the  license. 

(xxxi)  An  ultimate  exmsignee  who  is  a 
multiple-purpose  end-user,  such  as  a 
university,  will  establish  a  peer  review 
group  comprising  experts  who  represent 
each  department  or  application  area 
automrized  for  use  on  toe  stq}ercQmputer 
under  the  conditions  of  the  license.  This 
group  shall  have  the  following 
responsibilities: 

(A)  Review  all  requests  for 
supercomputer  usage  and  make 
recommendations  concerning  the 
acceptability  of  all  projects  and  users; 

(6)  Submit  these  recommendations  to 
the  ^curity  Staff  and  Technical 
Consultative  Coaunittee  for  review  and 
approval  (see  paragraito  (fX4Kxxvm)  ef 
this  section); 

(C)  Establish  aceeptal^ 
superomqKiter  resomce  peirametefs  foe 
each  project  and  review  the  result*  to 
verify  tb^  conformity  with  the 
authorized  end-uses,  restrictions,  and 
parameters;  and 
{D}  Prepare  montyy  report*  toat 
would  include  a  description  ol  any  run* 
exceeding  toe  estdjlished  parameters 
mid  sutoa^  them  to  toe  seenrity  staff. 

(xxxii)  The  end-oser  will  also 
cooperate  wito  any  post-shipment 
inquiries  inspectioiis  by  the  UB. 
Covemmait  or  exporting  company 
officials  to  verify  toe  dispoaitian  and/  or 
use  of  the  supercomputer,  including 
access  to  die  following. 

(A)  Usage  logs,  which  should  include, 
at  a  minimum,  cacapnXet  users,  dates, 
timo.  of  use,  and  amount  of  system  time 
used; 

(B)  Conqniter  access  autborizatioft 
to^  whiefa  rilould  inchKle,  at  a 
minimum,  coropoter  users,  project 
names,  and  purpose  of  projects. 

(xxxHi)  end-user  wifi  also 
cooperate  with  the  U.Si  Government  or 
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exporting  company  officials  concerning 
the  physical  inspection  of  the  computer 
using  facility,  on  short  notice,  at  least 
once  a  year  and  will  provide  access  to 
all  data  relevant  to  supercomputer 
usage.  This  inspection  will  include: 

(A)  Analyzing  any  programs  or 
software  run  on  the  supercomputer  to 
ensure  that  all  usage  complies  with  the 
authorized  end-uses  on  the  license.  This 
will  be  done  by  examining  user  files 
(e.g.,  source  codes,  machine  codes, 
input/output  data)  that  are  either  on-line 
at  the  time  of  the  inspection  or  that  have 
been  previously  sampled  and  securely 
stored; 

(B)  Checking  current  and  archived 
usage  logs  for  conformity  with  the 
authorized  end-uses  and  the  restrictions 
imposed  by  the  license;  and 

(C)  Verifying  the  acceptability  of  all 
computer  users  in  conformity  with  the 
authorized  end-uses  and  the  restrictions 
imposed  by  the  license. 

(xxxiv)  Usage  requests  that  exceed 
the  quantity  of  monthly  CPU  time 
specified  on  the  license  shall  not  be 
approved  without  prior  written 
authorization  from  the  Office  of  Export 
Licensing.  Requests  for  computational 
access  approval  shall  include  a 
description  of  the  intended  purpose  for 
which  access  is  sought. 

(5)  Certification  by  export  control 
authorities  of  importing  country,  (i)  The 
following  importing  government 
certification  is  required  by  paragraph 

(f)(4)  of  this  section: 

This  is  to  certify  that  {name  of  ultimate 
consignee)  has  declared  to  [name  of 
appropriate  foreign  government  agency)  that 
the  supercomputer  [model  name)  will  be  used 
only  for  the  purposes  specified  in  the  end-use 
statement  and  that  the  ultimate  consignee 
will  establish  and  adhere  to  all  the  safeguard 
conditions  and  perform  all  other  undertakings 
described  in  the  end-use  statement. 

The  [name  of  appropriate  foreign 
government  agency)  will  advise  the  United 
States  Government  of  any  evidence  that 
might  reasonably  indicate  the  existence  of 
circumstances  (e.g.,  transfer  of  ownership] 
that  could  affect  the  objectives  of  the  security 
safeguard  conditions. 

(ii)  Other  importing  government 
assurances  regarding  the  prohibited 
activities  described  in  paragraph  (j)  of 
this  section  may  also  be  required  on  a 
case-by-case  basis. 

(6)  Supporting  documentation,  (i) 
Exports.  Applications  to  export 
supercomputers  to  the  countries  listed  in 
paragraph  (f)(l]  of  this  section  (except 
Country  Group  T  countries)  must  be 
accompanied  by  one  of  the  following 
supporting  documents,  as  required  by 
part  775  of  this  subchapter: 

(A)  Form  BXA-629P  (Statement  by 
Ultimate  Consignee  and  Purchaser) — see 
§  775.2(a)(1)  of  this  subchapter; 


(B)  International  Import  Certificate 
(IC)— see  S  775.3(a)(1)  of  this 
subchapter; 

(C)  Indian  Import  Certibcate — see 
§  775.7(a)  of  this  subchapter, 

(D)  Polish,  Hungarian,  or 
Czechoslovak  Import  Certificates — see 
§  775.8(a]  of  this  subchapter. 

(ii)  Reexports.  Applications  to 
reexport  supercomputers  to  the 
following  countries  must  be 
accompanied  by  the  supporting 
documents  required  by  §  774.3(c)(1)  of 
this  subchapter: 

(A)  Czechoslovakia,  Hungary,  and 
Poland.  Reproduced  copies  of  the 
Czechoslovak,  Hungarian,  and  Polish 
Import  Certificates: 

(B)  India.  A  reproduced  copy  of  the 
Indian  Import  Certificate; 

(C)  South  Africa.  A  Form  BXA-629P 
(Statement  by  Ultimate  Consignee  and 
Purchaser). 

(g)  Restricted  destinations.  A 
validated  license  or  reexport 
authorization  is  required  to  export  or 
reexport  supercomputers  to  a 
destination  in  Country  Groups  Q,  S,  Y, 
or  Z,  or  to  Iran,  Iraq,  Syria,  or  the 
People’s  Republic  of  China.  Applications 
to  export  or  reexport  supercomputers  to 
these  destinations  will  generally  be 
denied.  In  the  event  a  license  is  issued 
for  one  of  these  destinations,  it  would 
include  among  the  licensing  conditions 
certain  safeguards  selected  from  the 
security  conditions  described  in 
paragraph  (f)(4)  of  this  section. 

(h)  Other  destinations.  A  validated 
license  or  reexport  authorization  is 
required  to  export  or  reexport 
supercomputers  to  countries  not  listed  in 
paragraphs  (c)(1),  (d)(1),  (e)(1),  (f)(1),  or 
(g)  of  this  section,  or  to  transfer 
supercomputers  within  these  countries. 
Applications  for  these  countries  will  be 
reviewed  on  a  case-by-case  basis  and 
will  be  evaluated  to  determine  which 
supercomputer  country  group 
requirements,  among  those  described  in 
paragraphs  (d)  through  (g)  of  this 
section,  would  be  most  appropriate.  The 
criteria  listed  below  will  be  among  the 
factors  that  will  be  considered  when 
reviewing  these  applications: 

(1)  The  presence  and  activities  of 
countries  and  end-users  of  national 
security  and  proliferation  concern  and 
the  relationships  that  exist  between  the 
government  of  the  importing  country 
and  such  countries  and  end-users; 

(2)  The  ultimate  consignee’s 
participation  in,  or  support  of,  any  of  the 
following: 

(i)  Activities  that  involve  national 
security  concerns  (e.g,,  cryptography, 
anti-submarine  and  strategic  defense 
concerns);  or 


(ii)  Activities  described  in  paragraph 

(j)  of  this  section; 

(3)  Strategic  trade  control  cooperation 
between  the  importing  government  and 
the  United  States,  particularly  the  extent 
to  which  the  importing  country  has 
cooperated  with  nuclear,  chemical  or 
biological  weapons,  or  missile 
proliferation  activities; 

(4)  ’The  number  and  nature  of  the 
safeguards  required  to  approve  an 
application  will  depend  on  whether  the 
end-use  is  single-purpose  or  multiple- 
purpose  (fewer  safeguards  will  generally 
be  required  to  approve  an  application 
when  the  end-use  is  single-purpose). 

(i)  Commercial  consignees.  Sports  or 
reexports  of  supercomputers  to 
countries  listed  in  paragraphs  (d](l], 
(e)(1),  or  (f)(1)  of  this  section  that  are 
solely  dedicated  to  the  following  non- 
scientific  and  non-technical  commercial 
and  business  uses  may  be  eligible  for  a 
less  restrictive  set  of  security  safeguards 
than  those  normally  applicable  to  such 
countries: 

(1)  Financial  services  (e.g.,  banking, 
securities  and  commo^ty  exchanges); 

(2)  Insurance; 

(3)  Reservation  systems; 

(4)  Point-of-sales  systems: 

(5)  Mailing  list  maintenance  for 
marketing  purposes; 

(6)  Inventory  control  for  retail/ 
wholesale  distribution. 

(j)  Prohibited  activities.  An  ultimate 
consignee  who  is  authorized  to  use  a 
supercomputer,  except  consignees 
authorized  in  accordance  with 
paragraph  (c)(1)  or  (d)(1)  of  this  section, 
may  not  be  involved  in  activities  related 
to  any  of  the  following: 

(1)  The  design,  development, 
production  or  use  of: 

(1)  Nuclear  explosive  devices, 
including  any  components  or 
subsystems  of  such  devices; 

(ii)  Complete  rocket  systems  or 
unmanned  air  vehicle  systems  capable 
of  delivering  nuclear  weapons,  including 
any  components  or  subsystems  of  such 
devices; 

(2)  The  design,  development, 
production,  use,  or  maintenance  of 
nuclear  fuel  cycle  facilities  (including 
facilities  related  to  nuclear  propulsion) 
or  heavy  water  production  plants  in 
coimtries  that  are  listed  in  Supplement 
No.  4  to  part  778  of  thi$  subchapter; 

(3)  Any  projects  or  facilities  for  the 
design,  development,  production, 
stockpiling,  or  use  of  chemical  or 
biological  weapons; 

(4)  A  violation  of  the  export  laws  and 
regulations  of  a  supplier  country  or 
involvement  in  clandestine  procurement 
activities  or  other  activities  where  there 
is  a  significant  risk  of  diversion  from  the 
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authorized  end-usee  or  a  likelihood  diat 
supercomputer  security  safeguards 
would  not  be  efiectively  unplemented. 

(k)  Defmitioaa.  The  foUowiog  are 
definitions  of  terms  as  used  in  this 
section: 

(11  Authorized  person.  A  person 
whose  identity  and  legitiinate  bona  fides 
have  been  established  by  the  ultinuite 
consignee.  Restricted  nationals  (see 
definitioa  below)  will  not  be  considered 
to  be  authorized  persons  for  the 
purposes  of  this  section. 

(2)  Commercial  ead-user.  Ab  end-user 
whose  only  authorized  endruses  are 
those  described  in  the  list  td  approved 
commercial  activities  in  para^a|di  (i)  of 
this  section. 

(3)  Computational  access  or  usage. 

Any  data  processing,  or  data,  program, 
or  file  manipulation  (retrieval),  dcme  on 
the  supercomputer. 

(4)  indep^dmtt  coasuitanL  A 
nongovenunent  firm  in  the  importing 
country  diai  is  experienced  in 
informatics  auditing  procedures  and  not 
owned,  affiliated,  or  cmatroUed  by  the 
end-user  or  by  die  government  of  the 
importing  coimtry. 

(5)  Multiple-purpose  end-use. 
Authorized  end-uses  in  several  areas  of 
expertise  with  a  variety  of  application 
packages  (e-g^  university). 

(6)  Nation^  The  term  national  as 
used  in  this  section  means: 

(i)  Any  individual; 

(ii)  Any  official,  agent,  or 
representative  of  a  corporation, 
partnership,  association,  company,  or 
any  other  kind  of  organization;  or 

(iii)  Any  official,  agent,  or 
representative  of  a  government, 
government  agency,  or  any  other 
government  organizatioiu 

(7)  Restricted  nationals.  The  term 
restricted  nationals  as  used  in  this 
section  means: 

(i)  Nationals  of  countries  8ub)ect  to 
the  licensing  policy  described  in 
paragraph  (g)  of  this  section  (Le..  Iran, 
Iraq.  Syria,  the  People's  Republic  of 
China,  and  Country  Groups  Q.  S,  Y,  and 
Z),  except  those  individu^  who  have 
legally  immigrated  and  have  become 
permanent  residents  of  any  of  the 
countries  listed  in  paragraph  (i4  or  (d)  of 
this  section;  and 

(u)  Nationals  of  the  countries  listed  in 
paragraph  (fKl)  of  this  section  (ije.. 
Country  Group  W.  Taiwan,  the  Middle 
East  region  as  defined  in  S  7702  of  this 
subchapter,  and  the  countries  listed  in 
Supplement  No.  4  to  part  778  of  diis 
subchapter,  except  Kuwait  and  Saudi 
Arabia,  and  except  hran.  Iraq,  and  Syria 
whose  nationals  are  restrict^  in 
accordance  with  pexagraph  (k)(7)CL)  of 
this  section)  that  ate  fowled  m  the 


activities  described  in  pmagraph  (j)  of 
this  section. 

(B)  Single-purpose  end-use.  An 
authorized  mod-use  in  one  area  oi 
expertise  (e-g..  oil  e^qdoralion). 

(l)  Terms  defined  elsewhere  ia  this 
subicbapter.  Tl^  following  are  terms  that 
are  used  in  this  section  and  defined  in 
Supplement  No.  3  to  1 799.1  oi  this 
subchapter: 

(1)  Computer  using  facility; 

(2)  Cryptography; 

(3)  Network  access  eonfaroUer. 

(4)  Program; 

(5)  So^are; 

(6)  Source  code; 

(7)  Technology; 

(8)  Use; 

(9)  User-accessible  progrmxmialRlity. 
Dated:  May  11, 1902. 

Jamee  M.  LeMmyon, 

Acting  Assistant  Secretary  for  Export 
Administration. 

[FR  Doc.  93-11480  Filed  5-15-92;  8-.45  am) 
BILUNQ  CODE  3S10-0T-M 


DEPARTMENT  OF  HOUSING  AND 
URBAN  DEVELOPMENT 

Office  oi  the  A— tetawl  Secretary  for 
Community  Pfanwlwg  and 
Devetopcnent 

24  CFR  Part  571 

[Docket  No.  1^^1530;  FR-2880-C-031 
RIN  2506-ABia 

Community  Developinent  Block  Granta 
for  Indian  Tribes  and  AlaakanNattwe 
VMagea;  Corractioa. 

AOENCvr  Office  of  the  Assistant 
Secretary  for  Community  Planning  and 
Devdopnent,  HUD. 

ACnON:  Interim  rule;  correction. 

SUMMAlir.  Or  April  7, 1992  (57  FR 
11832),  the  Depaitment  published  in  the 
FedensI  Register,  an  interim  rule  that 
amended  the  regnlatums  govemhig  the 
Community  Devefopment  Block  Grant 
Program  fw  fauhan  Tribes  and  Alaskan 
native  vSDages.  This  document  makes 
two  correctiom  to  dmt  interim  rale. 
DATES:  Effective  date:  June  8, 1992. 

Comment  due  date:  November  lA 
1992. 

ADDRESSES;  Intmested  persons  are 
invited  to  submit  coaunents  reganhng 
this  rule  to  the  Rules  Docket  C^rk. 
Office  of  General  Counsel,  room  1027A 
Department  of  Housing  and  Urban 
Develc^uncnt,  451  Seventh  Street.  SW.. 
Washington,  DC  20410.  CoranuuucatkMW 
should  refer  to  the  above  docket  aamber 
and  title. 


A  copy  of  each  commiHiication 
submitted  wiB  be  availalde  for  public 
inspecthm  and  copying  between  7:30 
a.m.  and  5:30  p.in.  weekdays  at  the 
above  addhess. 

FOR  FURTHER  INFORMATION  CONTACT; 

Stephen  M.  Rhodeside,  Assistant 
Director  for  the  Indian  Community 
Development  Block  Grant  Program, 

State  and  Small  Cities  Division,  Office 
of  Block  Grant  Assistance,  room  7184, 
Department  of  Housing  and  Urban 
Development  451  Seventh  Street  SW., 
Washington,  DC  20410.  (202)  708-1322. 
TDD  (202)  708-2565.  (These  are  not  toll- 
free  numbers.) 

8UPPLEIIENTANY  MFONMATION:  Ou  i^pril 
7. 1992,  at  57  FR  11832,  the  Department 
published  an  foterim  rule  that  amended 
the  regulatione  govmning  the 
Conununity  Development  Block  Grant 
Program  bKhan  Tribes  axid  Alaskan 
native  villages.  The  purpose  of  dns 
document  ia  to  make  the  following 
corrections  to  that  interim  rale. 

At  two  places  in  the  General 
Comments  section  of  the  Preamble, 
reference  is  made  to  applications  being 
due  “105“  days  from  the  date  of 
publication  of  the  Notice  of  Fund 
Availability  (NOFA).  However,  because 
of  publication  errOT,  the  due  date  printed 
in  the  NOFA  that  was  published  on 
April  7, 1902,  at  57  FR  11852,  establidbed 
Jidy  31, 1992  as  foe  due  date,  and  this 
date  it  “115“  days  from  foe  date  of 
publication  of  the  NOFA.  Therefore,  the 
period  for  rece^  of  applications  is 
extended  to  “115“  days  from  the  date  of 
puldicatioR  of  foe  NOFA,  thereby 
requiring  applications  to  be  submitted 
by  )uly  31, 1992.  in  accordance  with  the 
date  requirements  set  forth  in  the 
NOFA. 

To  correspond  wifo  language  used  in 
the  NOFA  f  571.301(8Kl)  whidi  reads 
“The  application  is  postmariced  no  later 
than  midnight  on  foe  submission  date,  if 
mailed;“  is  also  corrected. 

Accwdii^y.  FR  Doc.  92-7514,  the 
interim  rule  published  in  the  Fadwal 
Register  on  April  7. 1992  (57  FR  11832),  is 
corrected  to  read  as  follows: 

1.  On  page  11833,  in  the  preamble,  in 
the  second  column,  the  two  refnencea 
to  “105"  days  in  lines  24  and  38,  are 
corrected  to  read  “115”  da3f8. 

2.  On  page  11841.  in  S  571.301, 
paragra^  (a)fl)  ia  corrected  to  read: 

$  571.301  Scraening  and  review  o4 
applications. 

(a)*  *  * 

(1)  Applications  may  be  nzailed  to 
HUD,  provided  that  th^  are  poatmaiked 
no  later  than  mkknght  on  the  deacffine 
date.  Applicatkma  that  are  {diysicady 
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delivered  to  HUD  must  be  received  by 
the  appropriate  Office  of  Indian 
Programs  (OIP)  no  later  than  the  close  of 
business  on  the  deadline  date.** 

***** 

Dated:  May  12. 1902. 

Grady  |.  Noitis, 

Assistant  General  Counsel  for  Regulations. 
[FR  Doc.  82-11S88  Filed  5-1S-92: 8:«  am] 
BiuJNO  coot 


DEPARTMEMT  OF  THE  TREASURY 
Internal  Revenue  Service 
26  CFR  Parts  1  and  602 
(T.D.84ie] 

RIN  1545-AJ67;  1S4S-A014;  154S-A033; 
1545-AQ19;  154S-A01S;  1S45-A01S 

Arbitrage  Restrictions  on  Tax-exempt 
Bonds 

agency;  Internal  Revenue  Service, 
Treasury. 

action:  Final  and  Temporary 
Regulations. 

summary:  This  document  contains 
regulations  relating  to  the  arbitrage 
rebate  requirements  applicable  to  tax- 
exempt  bonds  issued  by  States  and  local 
governments  under  section  103  of  the 
Internal  Revenue  Code.  Changes  to  the 
applicable  law  were  made  by  the  Tax 
Reform  Act  of  1986,  the  Technical  and 
Miscellaneous  Revenue  Act  of  1988,  the 
Revenue  Reconciliation  Act  of  1989,  and 
the  Revenue  Reconciliation  Act  of  1990. 
DATES:  These  regulations  are  effective 
on  May  18, 1992.  For  dates  of 
applicability  of  these  regulations  to 
various  bond  issues,  see  §  1.148-<)(b)  of 
these  regulations. 

FOR  FURTHER  INFORMATION  CONTACT: 

William  P.  Cejudo,  (202)  566-3283  (not  a 
toll-free  number). 

SUPPLEMENTARY  INFORMATION: 
Paperwork  Reduction  Act 

The  collection  of  information 
contained  in  this  final  regulation  has 
been  reviewed  and  approved  by  the 
Office  of  Management  and  Budget  in 
accordance  with  the  Paperwork 
Reduction  Act  of  1980  (44  U.S.C.  3504(h)) 
under  control  numbers  1545-1098, 
(relating  to  §  §  1.148-0  through  9  but  not 
includi^  1.148-6),  1545-1297  (relating 
to  §  1.148-6),  and  1545-1303  (relating  to 
§  1.146-11).  The  estimated  average 
annual  burden  per  recordkeeper  is  1.32S 
hours  under  control  number  1545-1098, 
1.5  hours  under  control  number  1545- 
1297,  and  1  hour  under  control  number 
1545-1303. 


These  estimates  are  an  approximation 
of  the  average  time  expected  to  be 
necessary  for  a  collection  of 
information.  They  are  based  on  such 
information  as  is  available  to  the 
Internal  Revenue  Service.  Individual 
recordkeepers  may  require  greater  or 
less  time,  depending  on  their  particular 
circumstances. 

Comments  concerning  the  accuracy  of 
this  burden  estimate  and  sug^stions  for 
reducing  this  burden  should  be  sent  to 
the  Internal  Revenue  Service,  Attn:  IRS 
Reports  Clearance  Officer  T:FP, 
Washington,  DC  20224,  and  to  the  Office 
of  Management  and  Budget,  Attention: 
Desk  Officer  for  the  Department  of  the 
Treasury,  Office  of  Information  and 
Regulatory  Affairs,  Washington,  DC 
20503. 

Background 

Explanation  of  Provislotts 
L  Background  of  Regulations 

Section  148  provides  rules  concerning 
the  use  of  proceeds  of  state  and  local 
bonds  to  acquire  higher  yielding 
investments.  Section  148(a)  provides 
that,  except  as  otherwise  permitted  by 
section  148,  interest  on  a  state  or  local 
bond  generally  is  tax-exempt  only  if  the 
issuer  invests  bond  proceeds  at  a  yield 
not  exceeding  the  bond  yield.  Section 
148(f)  provides  that  interest  on  a  state  or 
local  bond  is  tax-exempt  only  if  the 
issuer  rebates  to  the  Federal  government 
certain  arbitrage  derived  from  investing 
bond  proceeds  at  a  yield  exceeding  the 
bond  yield.  Temporary  regulations 
implementing  the  rebate  requirement 
under  section  148(f)  were  published  at 
§  1.148-6T  through  S  1.148-9T  in  the 
Federal  Register  for  May  15, 1969  (54  FR 
20787)  (the  “1989  temporary 
regulations’’).  Certain  simplifying 
amendments  to  the  1989  temporary 
regulations  were  published  in  the 
F^eral  Register  for  April  25, 1991  (56  FR 
19045).  At  that  time  the  Internal  Revenue 
Service  announced  a  series  of  high 
priority  projects  to  address  areas 
reserved  by  the  1989  temporary 
regulations  or  in  need  of  further 
guidance,  including  spending  exceptions 
to  the  arbitrage  rebate  requirement 
under  section  148(f)(4KC),  the 
transferred  proceeds  rules  under  §  1.148- 
4T(e),  and  fte  general  allocation  and 
accounting  rules  for  rebate  purposes 
under  {  1.148-4T,  including  particularly 
rules  for  conuningled  investments. 

Proposed  regulations  concerning  * 
general  allocation  and  accounting  rules 
for  rebate  purposes  were  published  at 
S  1.148-4  in  the  Federal  'Re^ster  for 
January  30, 1992  (57  FR  r562).  Proposed 
regulations  concerning  t'unsferred 
proceeds  allocations  and  other  arbitrage 
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restrictions  on  refunding  issues  were 
published  at  §  1.148-11  in  the  Federal 
Register  for  February  12. 1992  (57  FR 
5101).  Proposed  regulations  concerning 
spending  exertions  to  the  arbitrage 
rebate  requirement  were  published  at 
§  1.148-6  in  the  Federal  Register  for 
February  12, 1992  (57  FR  5111).  Written 
comments  wme  received  on  each  of 
these  proposed  regulations.  Additional 
public  comments  were  received  at  a 
public  hearing  held  on  April  3, 1992. 
(These  three  sets  of  proposed 
regulations  are  referred  to  as  the  “1992 
proposed  regulations’’.)  After 
consideration  of  these  comments,  the 
1992  proposed  regulations  have  been 
modified  and  are  adopted  in  final  form. 

The  1989  temporary  regulations  expire 
three  years  after  tiieir  date  of  issuance 
under  section  7805(e).  To  provide 
continuous  regulatory  guidance  to  state 
and  local  governments,  the  1989 
temporary  regulations,  as  amended,  are 
also  adopted  in  final  form. 

IL  rnwimitmwni  to  Further  Simplification 
and  Clarification 

The  Internal  Revenue  Service  and  the 
Treasury  Department  are  committed  to 
further  simplifying  and  clarifying 
regulatory  guidance  under  section  148. 
To  this  end.  they  will  rewrite  the  yield 
restriction  and  rebate  regulations  under 
148 

The  Service  and  the  Treasury 
Department  invite  the  public  to 
comment  on  how  simplification  of  the 
regulations  is  best  acMeved.  The  Service 
and  the  Treasury  Department  are 
committed  to  finalizing  the  rewritten 
regulations  by  June  1993.  Thus,  the  final 
regulations  adopted  in  this  document 
will  expire  by  their  terms  on  June  30, 
1993. 

IIL  Amendments  to  1969  Temporary 
Regulations 

The  1989  temporary  regulations,  as 
amended  by  the  1991  amendments,  are 
adopted  as  final  regulations  in 
substantially  their  present  form.  The 
final  regulations  contain  certain 
technical  changes  to  tiie  1989  temporary 
r^ulations.  Th^  technical  changes 
include  provisions  to  consolidate  the 
location  of  the  effective  date  provisions, 
to  conform  the  cross-references,  and 
coordinate  the  definitions. 

In  addition,  to  simplify  the  treatment 
of  refimdings,  the  final  regulations 
replace  certain  definitions  regarding 
advance  refunding  escrows,  restrict^ 
escrows,  and  excess  proceeds  escrows 
with  a  single,  simplified  definition  of 
“refunding  escrow  fund.’*  The  final 
regulations  also  delete  certain  special 
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rules  that  used  the  referenced 
dehnitions. 

IV.  Amendments  to  1992  Proposed 
Regulations  on  General  Allocation  and 
Accounting  Rules  for  Arbitrage  Rebate 
Purposes 

A.  General  Overview 

The  1992  proposed  regulations  provide 
general  allocation  and  accounting  rules 
for  arbitrage  rebate  purposes.  These 
regulations  generally  permit  an  issuer  to 
use  any  reasonable,  consistently  applied 
accounting  method  for  arbitrage  rebate 
purposes,  except  to  the  extent  that  a 
specific  accounting  method  is  mandated 
in  various  specified  instances.  The 
regulations  also  contain  a  broad,  general 
anti-abuse  rule  that  prohibits  use  of  any 
accounting  method  as  an  artince  or 
device  to  avoid  the  arbitrage  rebate 
requirements. 

The  1992  proposed  regulations  on 
allocation  and  accounting  rules  are 
adopted  in  final  form.  In  addition,  the 
final  regulations  partially  integrate 
accounting  requirements  with  respect  to 
tax-exempt  bonds  by  extending  the 
application  of  these  rules  to  apply  for  all 
purposes  of  section  148.  Section  1.103- 
13(f)  of  the  1979  final  regulations  is 
withdrawn. 

Comments  received  on  the  1992 
proposed  regulations,  and  changes  made 
in  response  to  those  comments,  are 
discussed  below. 

B.  Definitions 

1.  Commingled  Fund 

Commentators  requested  clarification 
of  whether  a  commingled  fund  includes 
a  mutual  fund.  The  final  regulations 
clarify  that  a  “commingled  fund"  does 
not  include  an  open-end  regulated 
investment  company  within  the  meaning 
of  section  851.  In  addition,  the  final 
regulations  add  a  de  minimis  exception 
which  excepts  fitim  the  definition  of  a 
commingled  fund  any  fund  that  contains 
less  than  $25,000  from  a  second  source. 

2.  Consistently  Applied 

Some  commentators  expressed 
concern  that  the  “consistently-applied” 
accounting  method  requirement  was  too 
broad  in  that  it  did  not  recogni2%  certain 
special  needs  of  issuers  to  account  for 
funds  other  than  tax-exempt  bond 
proceeds  using  different  accoimting 
methods.  The  final  regulations  limit  the 
scope  of  the  “consistently-applied" 
definition  to  gross  proceeds  of  an  issue 
and  any  commingled  fund  that  contains 
those  gross  proceeds. 

3.  Grant 

Some  commentators  requested 
clarification  of  the  breadth  of  the  clause 


of  the  grant  definition  that  denied  grant 
treatment  for  fimds  transferred  “to 
satisfy  a  legal  obligation.”  The  final 
regulations  clarify  that  this  provision 
only  denies  grant  treatment  for  transfers 
of  fimds  to  satisfy  a  legal, 
nondiscretionary  funding  obligation.  For 
example,  a  state's  general  governmental 
obligation  to  further  public  purposes, 
such  as  overseeing  public  schools,  does 
not  invalidate  an  otherwise  eligible 
grant  for  public  school  purposes. 

C.  Universal  Cap  Rule 

The  1992  proposed  regulations  contain 
a  new  universal  cap  rule  that  limits  the 
amount  of  invested  gross  proceeds 
allocable  to  a  bond  issue.  Many 
commentators  reacted  favorably  to  the 
concept  of  a  universal  cap,  but 
requested  that  the  rules  simplified. 
Commentators  also  expressed  concern 
over  the  frequency  of  the  required 
computations.  The  final  regulations 
simplify  the  universal  cap  rule  in  several 
respects.  Provisions  excluding  certain 
proceeds  from  the  rule  are  deleted  and, 
instead,  initial  cap  computations  and  the 
applicability  of  the  cap  is  generally 
postponed  until  two  years  after  the  date 
of  issuance  of  a  bond  issue.  The  final 
regulations  reduce  the  general  required 
frequency  of  computation  of  the 
universal  cap  from  quarterly  to 
annually.  The  final  regulations  also 
permit  issuers  to  compute  the  universal 
cap  by  using  the  outstanding  principal 
amount  of  the  bonds  as  a  measure  for 
valuation  purposes.  In  addition, 
investments  that  are  re-allocated 
investments  to  another  issue  as  a 
consequence  of  the  universal  cap  are 
permitted  to  be  valued  under  a  simpler 
present  value  computation  in  lieu  of  fair 
market  value  if  that  present  value  was 
used  to  apply  the  universal  cap  in  the 
first  instance.  Some  commentators 
suggested  that  the  universal  cap  rule  be 
optional,  but  this  suggestion  was 
rejected  because  the  rule,  as  modified,  is 
appropriate  in  all  cases. 

D.  Allocation  of  Gross  Proceeds  to 
Investments 

1.  In  General 

The  final  regulations  adopt  in 
substantially  unchanged  form  the 
general  requirement  of  the  1992 
proposed  regulations  that  gross 
proceeds  may  not  be  allocated  to  the 
purchase  of  an  investment  in  an  amount 
greater  than,  or  to  the  sale  of  an 
investment  in  an  amount  less  than,  fair 
market  value.  Some  commentators 
recommended  that  the  definition  of  fair 
market  value  be  reconsidered.  The 
current  definition  is  retained  because  it 
is  consistent  with  the  definition  of  fair 


market  value  used  elsewhere  in  the  1989 
temporary  regulations. 

2.  Administrative  Costs  of  Investments 

The  1989  temporary  regulations 
provide  that  administrative  costs  of 
investments  purchased  with  proceeds  of 
tax-exempt  bonds  are  not  taken  into 
account  in  determining  the  yield  on 
those  investments  for  arbitrage 
purposes.  Except  as  described  in  this 
paragraph  with  respect  to  certain 
commingled  funds  and  regulated 
investment  companies,  the  final 
regulations  generally  retain  the  general 
rule  of  the  1989  temporary  regulations 
that  prohibits  taking  administrative 
costs  into  account. 

The  1992  proposed  regulations  contain 
special  rules  which  permit  all 
commingled  funds  to  take  into  account 
certain  administrative  costs,  capped  at 
specified  levels.  Some  commentators 
objected  to  any  administrative  cost 
limitations.  Some  commentators 
requested  an  overall  exception  for 
regulated  investment  companies,  others 
requested  such  an  exception  for  external 
state  investment  pools,  and  others 
requested  that,  in  any  event,  treatment 
of  administrative  costs  of  investing  in 
these  two  similar  types  of  investments 
should  be  the  same. 

For  purposes  of  computing  investment 
yield  on  investments  of  bond  proceeds, 
the  final  regulations  adopt  rules  that 
permit  all  reasonable  administrative 
costs  paid  with  respect  to  certain 
external  commingled  funds  and 
regulated  investment  companies  to  be 
taken  into  account.  For  this  purpose,  an 
“external  commingled  fund"  is  a  fund  in 
which  an  issuer  investing  its  bond 
proceeds  has  less  than  10  percent  of  the 
beneficial  interest  (including  interests  of 
members  of  the  same  controlled  group). 

For  a  commingled  fund  or  regulated 
investment  company  to  qualify  under 
these  administrative  cost  rules,  the  fund 
must  either  be  a  publicly  offered 
regulated  investment  company  or  the 
fund  must  have  at  least  the  lesser  of  $50 
million  or  50  percent  of  its  assets 
derived  from  sources  other  than  tax- 
exempt  bond  proceeds.  The  purpose  of 
this  condition  is  to  encourage  efficient, 
market  rate  investment  of  tax-exempt 
bond  proceeds. 

For  certain  regulated  investment 
companies  (those  that  do  not  satisfy  the 
requirements  described  in  the  previous 
paragraph)  and  certain  internally- 
managed  commingled  funds,  up  to  .25 
percent  per  annum  of  reasonable 
administration  cost  may  be  taken  into 
account. 
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3.  Investment  Contracts 

The  1992  proposed  regulations  impose 
specific  requirements  on  investment  of 
tax-exempt  bond  proceeds  in  securities 
or  contracts  that  fxovide  a  guaranteed 
rate  of  return  (commonly  referred  to  as 
“guaranteed  investment  contracts’*). 
Commentators  ur^d  the  Service  to 
address  specific  abuses  of  investment 
contracts  rather  than  investment 
contracts  in  general. 

The  final  regulations  substantially 
modify  and  simplify  the  requirements 
relating  to  investment  contracts.  A 
general  mandatory  three-bid 
requirement  for  investment  contracts  is 
retained  as  the  principal  rule  to 
encourage  market  yield  investments. 
Several  of  the  subsidiary  requirements 
are  either  modified  or  delet^.  For 
example,  the  restrictions  on  drawdowns 
are  replaced  by  a  requirement  that  the 
pricing  of  an  investment  contract  take 
into  account  the  reasonably  expected 
drawdown  schedule.  The  final 
regulations  also  delete  the  audit 
requirement  for  investment  contract 
expenses,  the  comparable  Treasury 
yield  requirement,  and  the  prohibition 
against  bidding  based  on  bond  yield.  In 
addition,  the  final  regulations  add 
exceptions  to  the  investment  contract 
rules  for  certain  short-term  investment 
contracts,  publicly-traded  investment 
contracts,  and  investment  contracts  at 
yields  substantially  below  bond  yield. 
These  exceptions  are  appropriate 
because  these  investments  raise  fewer 
concerns  about  market  value  and  yield. 

^  4.  Safe  Harbors  for  Certificates  of 
Deposit 

The  1992  proposed  regulations  provide 
a  “three-bid"  safe  harbor  for  a  fair 
market  value  purchase  of  a  certificate  of 
deposit.  The  final  regulations  adopt  this 
proposed  safe  harbor  in  substantially 
unchanged  form.  In  addition,  in  response 
to  comments,  the  final  regulations  add 
another  safe  harbor  which  permits  the 
purchase  of  a  certificate  of  deposit  at 
published  or  posted  rates  without  the 
necessity  of  using  a  bidding  procedure. 

K  Allocation  of  Cross  Proceeds  to 
Expenditures 

1.  General  Allocation  Rules  for 
Expenditures 

The  1992  proposed  regulations  contain 
a  general,  cash-based  expenditure  rule 
for  gross  proceeds.  The  final  regulations 
adopt  these  rules  in  substantially 
unchanged  form.  Any  expenditure  of 
gross  proceeds  generally  must  involve  a 
reasonably  current  outlay  of  cash 
(normally  within  five  banking  days)  and 
carry  out  a  governmental  piupose  of  an 
issue. 


2.  Special  Allocation  Rules  for  Working 
Capital  Expenditures 

The  1992  proposed  regulations  impose 
a  general  “iMnd-proceeds-spent-last” 
accounting  assumption  for  working 
capital  expenditures.  This  accounting 
rule  permits  allocations  of  proceeds  of 
tax-exempt  bonds  to  working  capital 
expenditures  only  after  all  other 
“available  amounts"  are  spent  for 
working  capital  purposes.  While 
commentators  generally  acknowledged 
that  this  assiimption  was  an  appropriate 
general  rule  for  working  capital 
expenditures,  they  identifi^  various 
categories  of  expenditures  which  were 
either  inappropriately  included  within 
the  scope  of  the  general  rule  or  the 
treatment  of  which  was  unclear. 

In  response  to  these  comments,  the 
working  capital  expenditme  rules  are 
modified  and  clarified  in  several 
respects.  The  final  regulations  exclude 
from  the  general  bond-proceeds-spent- 
last  rule  expenditures  for  payment  of 
issuance  costs  of  a  bond  issue, 
reasonable  charges  for  credit 
enhancement,  financed  debt  service  on 
a  refunded  issue,  amounts  from  a  bona 
fide  debt  service  fund,  and 
extraordinary  nmi-periodic  legal 
judgments.  In  addition,  the  special 
exception  for  certain  start-up  projects  is 
modified  and  simplified.  A  simplified  de 
minimis  rule  in  the  final  regulations 
provides  that  amounts  of  up  to  5  percent 
of  the  sale  proceeds  of  an  issiK  that 
relate  directly  to  capital  expenditures 
financed  by  the  issue  may  be  spent 
outside  the  general  rule.  Fmally,  the 
final  regulations  clarify  the  intent  of  the 
1992  proposed  regulations  that 
“reimbursement"  of  working  capital 
may  be  done  with  tax-exempt  bond 
proceeds,  so  long  as  the  working  capital 
expenditure  rules  (as  contrasted  with 
the  inapplicable  §  1.103-18  rules)  are 
otherwise  satisfied. 

In  addition,  the  1992  proposed 
regulations  treat  working  capital 
expenditures  as  having  a  364-day  life  for 
purposes  of  the  bond  maturity  limitation 
under  section  147(b].  Several 
commentators  for  501(c)(3)  organizations 
recommended  that  since  Ae  woridng 
capital  expenditure  rules  are  generally 
strict  section  147(b)  should  not  apply  to 
working  capital  expenditures,  in 
response  to  these  comments,  the  final 
regulations  adopt  this  comment 

3.  Special  Allocation  Rules  for  Grant 
Expenditures 

The  1992  proposed  regulations  contain 
a  special  rule  t^t  treats  certain  eligible 
grants  of  proceeds  of  bonds  as  spent  on 
the  date  the  grantor  transferred  the 
grant  moneys  to  the  grantee.  This 
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special  rule  is  not  available  for  grants 
expected  to  be  used  for  working  capital 
expenditures  or  for  private  business 
uses.  Commentators  pointed  out  that 
grants  for  working  capital  expenditures 
to  localities  and  nonprofit  organizations 
warranted  the  benefit  of  the  special 
grant  rule.  The  final  regulations  adopt 
this  comment 

F.  Special  Allocation  Rales  for 
Commingled  Funds 

The  1992  proposed  regulations  provide 
certain  minimum  special  allocation  and 
accounting  rules  for  commingled  funds 
to  assure  accurate  accounting  for 
earnings  for  arbitrage  rebate  purposes. 
The  final  regulations  adopt  these 
proposed  accounting  rules  in 
substantially  unchanged  form.  As 
previously  discussed,  the  final 
regulations  do  change  the  definition  of 
commingled  fund  expressly  to  exclude 
open-end  regulated  investment 
companies  and  liberalize  the  treatment 
of  administrative  costs  of  commingled 
funds. 

In  addition,  some  commentators 
objected  to  the  mark-to-market 
requirement  imposed  on  commingled 
funds  in  the  1992  proposed  regulations. 
Other  commentators  pointed  out  that  the 
mark-to-market  requirement  is 
inappropriate  for  commingled  funds  that 
serve  as  reserve  funds  for  multiple  bond 
issues.  The  final  regulations  retain  the 
mark-to-market  requirement,  because 
the  Service  and  Treasury  Department 
believe  that  this  requirement  is 
necessary  to  prevent  the  timing  of  sales 
in  a  manner  that  would  minimize 
arbitrage  earnings  allocable  to  gross 
proceeds  in  the  commingled  fund.  To 
reduce  administrative  burdens,  the  final 
regulations  provide  an  exception  to  this 
requirement  for  a  commin^ed  fund  that 
serves  exclusively  as  a  common  reserve 
fund  or  sinking  hind  for  two  or  more 
bond  issues. 

Some  commentators  also  objected  to 
the  required  frequency  of  allocations 
involving  commingled  reserve  funds  and 
sinking  funds.  To  reduce  administrative 
burdens,  the  final  regulations  limit  the 
frequency  of  required  allocations  of 
commingled  reserve  funds  and  sinking 
funds  to  once  every  five  yeeurs  and  to 
each  date  that  new  bond  issues  are 
added  to  the  coverage  of  the  funds. 

C.  Special  Commingled  Investment 
Earnings  Exception  to  the  Arbitrage 
Rebate  Requirement 

The  1992  proposed  regulations  provide 
a  commingled  earnings  exception  that 
treats  certain  investment  earnings  of 
eligible  governmental  bonds  as  spent  on 
the  date  of  deposit  in  an  eligible 
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commingled  fund  if  the  earnings  are 
reasonably  expected  to  be  spent  within 
six  months.  In  response  to  comments, 
the  final  regulations  extend  the  scope  of 
this  special  rule  to  cover  certain 
govemmentally-owned  facilities 
fmanced  with  tax-exempt  bonds  and 
certain  investment  earnings  in  refunding 
issues  (excluding  earnings  in  a  refimding 
escrow  fund).  In  addition,  the  final 
regulations  clarify  the  original  intent  of 
the  six-month  reasonably  expected 
expenditure  test  under  this  rule.  Under 
the  final  regulations,  an  issuer  may  use 
any  reasonable  accounting  assumption 
to  establish  these  expectations  and  is 
not  bound  by  the  “bond-proceeds-spent- 
last”  assumption  generally  required  for 
working  capital  expenditures. 

V.  Amendments  to  1992  Proposed 
Regulations  on  Transferred  Proceeds 
Allocations  and  Other  Arbitrage 
Restrictions  on  Refunding  Issues 

A.  General  Overview 

The  1992  proposed  regulations  provide 
guidance  on  the  definition  of  refunding 
issues,  on  the  extent  to  which  imspent 
proceeds  of  a  prior  issue  become 
"transferred  proceeds”  of  a  refunding 
issue,  and  on  various  special  allocation 
rules  for  bond  proceeds  and  investments 
in  refunding  issues  for  various  purposes. 
These  regulations  are  proposed  to  apply 
for  all  purposes  of  section  148  and 
section  149(d).  The  1992  proposed 
regulations  are  intended  to  simplify 
transferred  proceeds  computations, 
clarify  the  definition  of  a  refunding 
issue,  and  provide  flexible  allocation 
rules  for  multipurpose  issues  involving 
refundings. 

Commentators  requested  that  issuers 
be  permitted  an  election  to  apply  the 
1992  proposed  regulations  retroactive  to 
the  effective  date  of  the  1989  temporary 
regulations.  The  final  regulations  permit 
this. 

B.  Definition  of  Refunding  Issue 

The  1992  proposed  regulations  provide 
that  a  refunding  issue  generally  include 
any  issue  the  "gross  proceeds”  of  which 
are  used  to  pay  debt  service  on  another 
issue.  Several  commentators  expressed 
concern  that  the  use  of  the  broadly- 
defined  gross  proceeds  term  to  measure 
a  refunding  issue  could  lead  to 
unintended  results  and  recommended 
use  of  the  narrower  term  “proceeds” 
used  under  prior  regulations.  The  final 
regulations  generally  adopt  the 
commentators’  recommendation  but 
include  within  the  definition  of  proceeds 
certain  prescribed  “after-arising 
replacement  amounts”  to  prevent 
circumvention  of  refunding  restrictions. 


The  1992  proposed  regulations  provide 
that  an  issue  is  a  refunding  issue  only  to 
the  extent  that  the  issue  and  the  prior 
issue  being  refinanced  have  as  obligors 
the  same  person  or  a  related  person. 

This  deHnition  focuses  on  the  conduit 
borrower  in  a  conduit  Hnancing  and 
treats  the  conduit  borrower  as  the 
obligor.  In  response  to  a  comment,  the 
Hnal  regulations  clarify  that  the  special 
rules  on  conduit  borrowers  do  not  apply 
to  issues  used  to  finance  broad-based 
purpose  investments  for  single-family 
housing  under  section  143,  student  loans 
under  section  144,  and  similar  purpose 
investments.  A  recommendation  to  drop 
a  provision  restricting  treatment  of 
related  party  refinancings  was  rejected 
because  it  was  felt  that  proceeds  of  a 
related  party  debt  is  not  characterized 
properly  imtil  it  is  transferred  to  an 
unrelated  party. 

C.  Certain  Other  Definitions 

1.  Certain  Released  Amounts 

The  1992  proposed  regulations  contain 
a  definition  of  “released  amounts”  that 
treats  as  replacement  proceeds  of  a 
refunding  issue  certain  amounts  that,  as 
a  result  of  the  refunding,  cease  to  be 
replacement  proceeds  of  the  prior  issue 
and  that  are  not  spent  for  a 
governmental  purpose  within  six  months 
after  the  date  of  issue  of  the  refunding 
issue.  Several  commentators  suggested 
that  this  rule  would  inappropriately 
discourage  use  of  non-bond  proceeds  to 
fund  reserve  fimds  for  tax-exempt  bond 
issues.  Accordingly,  this  rule  is  deleted 
in  the  final  regulations. 

2.  Certain  After-Arising  Replacement 
Amoimts 

The  1992  proposed  regulations  contain 
a  rule  that  treats  as  replacement 
proceeds  of  a  refimding  issue  certain 
defined  “after-arising  amounts”  that 
arise  after  the  date  of  the  refunding 
issue  as  a  result  of  the  refunding  and 
that  are  used  to  pay  debt  service  on  any 
other  issue.  The  final  regulations  retain 
this  rule  to  prevent  abuses  resulting 
fi-om  interest-only  and  other  window 
refunding  structures.  However,  in 
response  to  comments,  the  rule  is 
modified  and  clarified.  Under  the  final 
regulations,  the  rule  applies  so  long  as 
the  after-arising  amounts  are  reasonably 
expected  to  become  available  for 
investments  that  may  be  at  higher  yields 
regardless  of  whether  actually  so  used. 
The  final  regulations  also  clarify  how 
the  present  value  method  is  used  to 
measure  these  amounts. 


D.  Principal-to-Principal  Allocation 
Method  for  Transferred  Proceeds 

The  1992  proposed  regulations  contain 
a  "principal-to-principal”  transfer 
method.  Under  this  method,  transfers  of 
unspent  proceeds  from  a  prior  issue  to  a 
refunding  issue  are  based  on  the  portion 
of  the  outstanding  principal  amount  of 
the  prior  issue  paid  with  gross  proceeds 
of  the  refunding  issue  on  any  date.  The 
final  regulations  adopt  this  provision 
with  certain  clarifications.  The 
relationship  between  the  transferred 
proceeds  allocation  rule  and  the 
universal  cap  rule  is  clarified.  If 
transferred  proceeds  on  a  particular 
transfer  date  exceed  the  universal  cap, 
those  transferred  proceeds  are 
reallocated  immediately  back  to  the 
issue  from  which  they  transferred.  No 
special  preference  is  given  to  those 
amounts  on  future  transfer  dates. 

E.  Other  Special  Allocation  Rules  for 
Refundings 

1.  Allocations  of  Investments  to 
Transferred  Proceeds 

The  1992  proposed  regulations  provide 
a  “ratable  allocation  method”  and  a 
“representative  allocation  method”  for 
allocating  investments  to  transferred 
proceeds.  The  final  regulations  clarify 
that,  with  respect  to  the  representative 
allocation  method,  if  a  portion  of 
nonpurpose  investments  is  otherwise 
representative,  it  is  within  the  issuer's 
discretion  to  allocate  the  portion  fi-om 
whichever  source  of  funds  it  deems 
appropriate  (such  as  a  reserve  fund  or  a 
refunding  escrow  fund  for  a  prior  issue). 

2.  Restrictions  on  Escrow  Restructurings 

The  1992  proposed  regulations  contain 
an  anti-abuse  rule  that  restricts  the 
ability  of  issuers  to  liquidate  an  existing 
refunding  escrow  fund  and  to  refinance 
that  escrow  fund  with  proceeds  of 
another  refunding  issue  to  avoid  the 
impact  of  transferred  proceeds 
allocations.  Several  commentators 
expressed  concern  that  the  language  of 
this  provision  was  unduly  broad  and 
may  cover  nonabusive  transactions.  The 
final  regulations  clarify  that  this  special 
rule  only  prohibits  escrow  restructurings 
that  involve  the  substitution  of  proceeds 
of  an  issue  with  funds  that  are  not 
proceeds  of  that  issue. 

F.  Temporary  Periods  for  Unrestricted 
Investments  in  Refundings 

The  1992  proposed  regulations 
simplify  the  prescribed  temporary 
periods  for  investment  of  proceeds  of 
refunding  issues  at  unrestricted  yields. 
Under  these  rules,  the  general  temporary 
period  for  refunding  issues  is  the  30-day 
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period  beginning  bn  the  date  of  issue. 

The  1992  proposed  regulations  also 
contain  certain  special  temporary  period 
rules  for  transferred  proceeds, 
investment  proceeds,  accrued  interest, 
and  costs  of  issuance.  The  final 
regulations  simplify,  clarify,  and  expand 
the  temporary  period  rules  for  refunding 
issues  in  several  respects. 

Many  commentators  requested  that 
the  90-day  temporary  period  available 
for  ciurent  refunding  issues  under  the 
1979  regulations  be  restored  to  ease 
administrative  burdens  in  recognition  of 
the  limited  potential  arbitrage  in  these 
transactions.  The  final  regulations 
generally  restore  the  90-day  temporary 
period  for  ciurent  refunding  issues. 
Temporary  periods  for  refundings  of 
certain  short-term  issues  (i.e.,  rollovers 
of  commercial  paper],  however,  are 
limited  to  30  days,  with  a  tacking  rule 
that  limits  the  aggregate  temporary 
period  for  all  short-term  issues  in  the 
same  series  of  refundings  to  90  days. 

In  response  to  comments,  the  final 
regulations  clarify  that  bona  fide  debt 
service  funds  for  refunding  issues  are 
eligible  for  a  temporary  period. 

Some  commentators  requested  that  an 
issuer  be  permitted  to  waive  the  general 
30-day  temporary  period  and  minor 
portion  rules  for  refunding  issues  to 
allow  efficient  structuring  of  yield- 
restricted  refunding  escrow  f^ds.  The 
final  regulations  permit  this  waiver. 

G.  Minor  Portions  in  Refundings 

Section  148(e]  significantly  reduced 
the  permitted  minor  portion  tp  the  lesser 
of  (a)  $100,000,  or  (b)  5  percent  of  the 
proceeds  of  an  issue.  The  1992  proposed 
regulations  allow  this  minor  portion  for 
both  the  refunding  issue  and  the  prior 
issue,  measured  by  reference  to  sale 
proceeds.  The  final  regulations  adopt 
this  provision  unchanged,  but  clarify 
that  only  one  minor  portion  exists  for  a 
multipurpose  issue. 

H.  Reasonably  Required  Reserve  and 
Replacement  Funds  in  Refundings 

The  1992  proposed  regulations 
generally  permit  proceeds  of  a  refunding 
issue  to  be  invested  in  the  amount 
prescribed  by  section  148(d)  in  a 
reasonably  required  reserve  or 
replacement  fund  for  the  refunding 
issue.  These  regulations  contain  an 
overall  limitation  effective  as  of  the  date 
of  issue  of  a  refunding  issue.  Under  this 
limitation,  the  aggregate  amount  that 
can  be  invested  in  higher  yielding 
investments  in  reasonably  required 
reserve  or  replacement  funds  for  both 
the  refunding  issue  and  the  prior  issue  is 
limited  to  10  percent  of  sale  proceeds  of 
the  refunding  issue.  The  final  regulations 
clarify  that  this  provision  limits  the 


amount  that  may  be  invested  in  higher 
yielding  investments  rather  than  the 
amount  that  may  be  held  in  a  yield- 
restricted  reserve  fund. 

I.  Payment  of  Transferred  Proceeds 
Penalty  in  a  Current  Refunding 

The  1992  proposed  regulations  permit 
an  issuer  to  reduce  the  yield  on  certain 
transferred  proceeds  in  a  current 
refunding  by  making  a  payment  to  the 
Internal  Revenue  Service.  Some 
commentators  recommended  the 
extension  of  this  provision  to  advance 
refunding  issues.  This  provision  is  not 
being  extended  at  this  time  because  of 
concerns  over  the  impact  on  the  market 
and  questions  about  the  need  for  such  a 
provision  in  advance  refundings.  Further 
comment  on  this  proposal  is  invited. 

/.  Multipurpose  Issue  Allocations 

The  1992  proposed  regulations  contain 
new,  flexible  allocation  rules  for 
multipurpose  issues.  Subject  to  various 
special  rides,  these  regidations  permit 
gross  proceeds,  investments,  and  bonds 
of  a  multipurpose  issue  to  be  allocated 
among  the  separate  governmental 
purposes  of  the  issue  using  any 
reasonable,  consistently  applied 
allocation  method.  The  1992  proposed 
regulations  contain  certain  restrictions 
on  allocating  bonds  to  the  refunding 
portion  of  the  multipurpose  issue  to 
prevent  artificial  allocations  of  the 
earliest  maturities  to  that  portion. 

The  final  regulations  adopt  these 
multipurpose  issue  rules  fi'om  the  1992 
proposed  regidations,  with  certain 
modifications  in  response  to  comments. 
The  final  regulations  clarify  the  scope  of 
the  multipurpose  issue  allocation  rules 
for  various  purposes  of  sections  148  and 
149.  They  also  provide  an  example  to 
illustrate  a  permitted  multipurpose 
allocation  in  a  partial  refunding 
involving  imoriginated  loan  funds  with 
respect  to  a  qualified  mortgage  bond 
issue  under  section  143.  In  addition,  the 
final  regulations  provide  an  anti-abuse 
rule  that  limits  multipurpose  issue 
allocations  to  so-called  “first 
generation”  allocations.  For  example,  a 
refunded  issue  may  be  separated 
pursuant  to  the  multipurpose  issue 
allocation  rules,  but  an  issue  refunded 
by  that  refunded  issue  must  retain  its 
original  allocations  and  may  not  be 
separated  pursuant  to  this  nde. 

Some  commentators  requested  that  a 
partially-refunded  single-purpose  issue 
be  treated  as  a  separate  issue  under  the 
multipurpose  issue  rules.  This  proposal 
was  rejected  because  the  general 
principal-to-principal  transfer  rule 
transfers  the  proper  proportion  of  a 
partially-refunded  prior  single-purpose 
issue. 


VI.  Amendments  to  Spending 
Exceptions 

The  1992  proposed  regulations  provide 
guidance  regarding  the  two  spending 
exceptions  to  the  arbitrage  rebate 
requirement  contained  in  section 
148(f)(4)(B)  (the  “6-month  exception”) 
and  section  148(f)(4)(C)  (the  “2-year 
construction  exception”).  Comments 
received  on  the  1992  proposed 
regulations,  and  changes  made  in 
rt^sponse  to  those  comments,  are 
discussed  below. 

A.  Provisions  Affecting  Both  Spending 
Exceptions 

The  1992  proposed  regulations  permit 
issuers  to  elect  not  to  be  subject  to  the  2- 
year  construction  exception.  In  response 
to  comments,  this  election  is  eliminated 
and  a  new  provision  is  added  providing 
that  the  2-year  construction  exception 
and  the  6-month  exception  are  both 
optional  unless  the  issuer  elects  to  pay 
the  114  percent  penalty  in  lieu  of  rebate. 

Several  comments  requested  relief 
from  various  statutory  requirements. 
''These  comments  included  requests  for 
various  types  of  de  minimis  exceptions 
to  specific  statutory  requirements,  such 
as  the  spending  requirements.  These 
provisions  are  not  included  in  the  final 
regulations.  In  certain  situations,  the 
statute  itself  provides  certain  de  minimis 
exceptions.  In  other  situations,  the 
Service  and  the  Treasury  Department 
will  consider  whether  other  de  minimis 
rules  or  other  exceptions  are 
appropriate  in  connection  with  the 
simplification  project. 

B.  6-month  Exception 

In  response  to  comments,  the  final 
regulations  revise  the  transferred 
proceeds  rule  for  the  6-month  exception, 
making  it  more  consistent  with  the 
treatment  of  transferred  proceeds  for 
purposes  of  the  2-year  construction 
exception.  Generally,  under  the  final 
regulations,  the  6-month  exception 
applies  without  regard  to  transferred 
proceeds.  A  new  anti-abuse  rule  for 
bonds  issued  as  a  series  of  refundings  is 
also  provided. 

The  1992  proposed  regulations  provide 
that  the  governmental  purposes  of  an 
issue  do  not  include  payments  of 
principal  of  the  issue.  Commentators 
requested  an  exception  to  this  general 
rule  for  amounts  qualifying  for  the 
additional  6-month  spending  period 
available  for  governmental  and  qualified 
501(c)(3)  bonds,  arguing  that  statements 
in  legislative  history  permitted  this  rule. 
The  final  regulations  do  not  adopt  this 
suggestion  because  statutory 
amendments  enacted  subsequent  to  the 
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legislative  history  statemeiUa  pennii  no 
such  exception. 

The  final  regulations  make  certain 
other  technical  clarificatioiui  underlie 
e-month  exception  in  response  to 
coimnmats  recmved  on  the  1992 
proposed  regulations.  The  use  of 
proceeds  to  pay  debt  service  on  other 
obligations  of  die  issuer  is  clarified.  In 
addition,  certain  amounts  used  for 
accrued  interest  and  caintalized  interest 
are  permitted  to  be  treated  as  amounts 
in  a  bona  fide  debt  service  fund. 

C.  2-year  Construction  Exception 

1.  Definition  of  Construction 
Expenditures 

The  &aai  regulatims  contain  several 
revisions  made  in  response  to  comments 
on  the  1992  proposed  regulations 
regarding  the  definition  of  construction 
expenditares.  The  final  regulations 
clarify  diat,  for  purposes  of  the 
definition  of  construction  expenditures, 
expencfitures  are  treated  as  chargeable 
to  qualdying  property  if  the 
expenditures  will  be  chargeable  to  the 
prop^ty  on  or  before  the  date  the 
property  is  placed  in  service.  In 
addition,  the  definition  of  construction 
expenditures  is  expcinded  to  include 
expenditures  for  certain  specially 
developed  computer  software. 
Application  of  the  new  software  rule  is 
clahfied  by  a  new  example.  The  final 
regulations  also  provide  that,  with 
certain  limitations,  the  rule  for 
constructed  personal  {uoperty  not  built 
by  the  issuer  aj^lies  on  a  contract  by 
contract  basis.  Also,  the  rules  for 
constructed  personal  property  are 
modified  so  that  they  apply  to  both 
property  that  is  built  nnd  property  that 
is  rehabilitated.  In  response  to 
comments  that  it  is  too  restrictive,  the 
requirement  that  no  more  than  60 
percent  of  the  basis  of  personal  pn^erty 
built  by  the  issuer  be  attributable  to  raw 
materials  and  conq)onents  is  raised  to 
75  percent. 

Commentators  requested  that  certain 
expenditures  for  the  purchase  of  land  be 
included  in  the  definition  of  construction 
expenditures,  such  as  expenditures  for 
land  that  is  functionally  related  and 
subordinate  to  a  construction  project. 
The  final  regulations  do  not  adopt  such 
a  rule  because  the  legislative  history 
with  respect  to  the  exception  indicates 
that  acquisitions  of  land  were  not 
intended  to  be  included.  Commentators 
also  requested  elimination  of  the 
requirement  regarding  constructed 
personal  property  acquired  by  the  issuer 
that  the  property  be  specially  built  to  the 
issuer’s  specifications.  This  requirement 
is  retained  in  the  regulation  in  order  to 
prevent  items  that  may  ordinarily  be 


pmcbased  "off  the  shelf’  fitim  qualifying 
for  the  nde  merely  because  the  seller 
does  not  have  a  ciurent  siq>pfy. 
Comments  were  also  received 
requesting  that  certain  amounts  used  to 
refund  taxable  debt  be  treated  as 
construction  expenditures.  This 
modificaboa  was  not  made  in  five  final 
regulations  because  the  statute  provides 
that  this  exception  does  not  apply  to 
refundings,  the  rule  treating  the 
refunding  portion  of  an  issue  aB  a 
separate  issue  enables  an  issuer  to 
apply  the  6-moath  exception  to  the 
rounding  portion  of  a  multipurpose 
issue. 

2.  hfiscellaneous  Clarifications  and 
Changes 

hi  response  to  comments  that  the 
definition  of  reasonable  retainage  in  the 
1992  proposed  regulations  was  too 
restrictive,  the  definition  of  reasonable 
retainage  in  the  final  regulations  was 
broadened  by  eliminating  the 
requirements  that  the  disputed  amounts 
be  placed  in  escrow  and  the  dispute  be 
put  into  writing.  The  final  regulatioas 
instead  focus  on  whether  the  issuer 
reasonably  determines  that  a  dispute 
exists. 

Commentators  requested  less  complex 
rules  regarding  the  treatment  of  amounts 
used  to  pay  issuance  costs.  Under  the 
final  regulations,  a  simplified  treatment 
of  bond  proceeds  used  to  pay  issuance 
costs,  and  earnings  thereon,  is  provided, 
eliminating  the  requirement  that  all  such 
amounts  be  allocated  to  a  separate 
nonconstruction  issue. 

The  1992  proposed  regulafions  provide 
a  special  rule  giving  issuers  additi(Hial 
time  to  spend  earnings  accrued  but  not 
actually  or  constructively  received  as  of 
the  end  of  the  fourth  spending  period.  In 
response  to  comments,  this  rule  was 
expanded  in  the  final  regulations  to  also 
apply  to  earnings  on  reasonable 
retainage  as  of  the  end  of  the  spending 
period  ending  36  months  after  toe  date 
of  issue. 

The  final  regulations  permit  issuers  to 
elect  to  apply  the  final  regulations  to 
bonds  issued  prior  to  the  general 
effective  date.  Commentators  noted  that, 
because  the  1992  proposed  regulations 
provide  that  an  election  under  section 
148(f){4](Cl(v).  to  treat  a  portion  of  an 
issue  as  a  separate  construction  issue 
must  specifically  identify  the  amount  of 
the  issue  price  allocable  to  the 
construction  issue,  an  issuer  that  elects 
into  toe  regulations  risks  invalidating  its 
election  under  section  148(fK4}(C}(v)  if 
the  election  does  not  contain  such  an 
identification.  In  response  to  this 
comment,  the  final  regulations  provide 
that,  in  those  circumstances,  the  election 
will  not  be  treated  as  invalid  solely 


because  of  the  failure  to  specify;  la 
resptmse  to  cmmoents,  nuiqeroas  other 
technical  changes  and  modificatkms 
were  made  to  the  final  reg^dations. 

VH.  Refund  of  Rebate  Ovupayment 

The  final  regulations  arc  amended  by 
a  proposed  and  temporary  regulation  at 
§  1.148-13T  to  provide  authority  for  the 
ConunissicHier  to  make  refunds  of  rebate 
overpa3rment8,  provided  that  certain 
conditions  are  satisfied.  The  proposed 
and  temporary  regulations  provide  that 
an  issuer  must  have  made  an 
overpayment  as  a  result  of  a  mistake  of 
law  or  fact  in  order  to  qualify  for  a 
refund.  For  example,  an  issuer  wHI  not 
qualify  for  a  refund  because  of 
investment  of  nonpurpose  investments 
at  a  yield  below  the  yield  on  an  issue 
subsequent  to  a  rebate  payment.  Also, 
in  many  instances  the  Internal  Revenue 
Service  is  not  required  to  refund  an 
overpayment  until  after  the  final 
computation  date  or  until  after  an 
issuer’s  rebate  obligation  is  otherwise 
finally  determined.  Comments  are 
invited  on  this  provision. 

The  Internal  Revenue  Service  intends 
to  issue  a  revenue  procedure  ex^daining 
how  to  seek  a  recovery  of  overpayment. 

VUI.  Arbitrage  Rebate  in  liea  of  Certain 
Yield  Restrictions 

New  proposed  and  temporary 
regulations  under  §  1.148-12T  are  issued 
to  simplify  section  148  by  integrating  the 
duplicative  arbitrage  rebate  and  yield 
restriction  regulations  for  certain 
eligible  tax-exempt  bond  proceeds.  The 
rebate  requirement  of  section  148{ft  and 
toe  separate  longstanding  arbitrage 
yield  restriction  rules  of  under  section 
148(a)  address  similar  policy  objectives. 
These  regulations  respond  to  continuing 
comments  on  the  1969  temporary 
regulations  to  permit  the  pa3nnent  of 
arbitrage  rebate  imder  section  148(f)  to 
satisfy  certain  otherwise  applicable 
investment  yield  restrictions  under 
section  148(a).  New  §  1.148-12T  extends 
some  temporary  periods  for  certain 
eligible  bond  proceeds  that  are  already 
subject  to  the  rebate  requirement  of 
section  148(f).  that  are  not  eligible  for  an 
exception  to  the  rebate  requirement,  and 
that  satisfy  the  rebate  requirement. 

In  addition,  these  bond  proceeds  must 
have  originally  qualified  for  a  temporary 
period.  For  example,  if  proceeds  that 
were  originally  eligible  to  take 
advantage  of  toe  temporary  period 
provided  for  in  §  1.103"13(b)  (the  “3- 
year’’  temporary  period)  failed  to  meet 
the  "time  test"  described  in  S  1.103- 
13{b)(3](ii),  the  proceeds  would  not  be 
eligible  for  toe  3-year  temporary  period 
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and  therefore  would  not  be  eligible  for 
the  temporary  period  under  §  1.148-12T. 

This  provision  does  not  apply  to 
certain  proceeds  of  refunding  issues, 
proceeds  of  issues  that  have  been 
refunded  by  an  advance  refunding  issue, 
proceeds  of  pooled  financing  issues,  or 
proceeds  of  construction  issues  that  are 
covered  by  an  election  to  pay  penalty  in 
lieu  of  rebate  under  section 
148(f)(4)(C)(vii).  This  provision  is 
generally  intended  to  apply  to  situations 
under  which  applicable  temporary 
periods  have  expired  and  proceeds  are 
subject  to  yield  restriction.  For  example, 
if  an  issuer  is  subject  to  the  rebate 
requirement  for  proceeds  invested 
during  a  3-year  temporary  period  and 
the  3-year  temporary  period  expires  but 
some  proceeds  remain  unspent  (due  to 
bona  fide  reasons),  the  new  temporary 
period  applies  until  the  proceeds  are 
spent.  In  this  instance,  the  issuer  need 
not  restrict  the  investment  yield  on 
those  unspent  proceeds  to  the  bond 
yield  upon  termination  of  the  initial 
temporary  period. 

Comments  are  solicited  regarding  the 
scope  and  application  of  this  provision. 

Special  Analyses 

It  has  been  determined  that  these 
rules  are  not  major  rules  as  defined  in 
Executive  Order  12291.  Therefore,  a 
Regulatory  Impact  Analysis  is  not 
required.  It  has  also  been  determined 
that  section  553(b)  of  the  Administrative 
Procedure  Act  (5  U.S.C.  chapter  5)  and 
the  Regulatory  Flexibility  Act  (5  U.S.C. 
chapter  6)  do  not  apply  to  these 
regulations,  and,  therefore,  a  final 
Regulatory  Flexibility  Analysis  is  not 
required.  Pursuant  to  section  7805(f)  of 
the  Internal  Revenue  Code,  these 
regulations  will  be  submitted  to  the 
Chief  Counsel  for  Advocacy  of  the  Small 
Business  Administration  for  comment  on 
their  impact  on  small  business. 

List  of  Subjects 
26  CFR  1.101-1-1.133-lT 

Income  taxes,  Reporting  and 
recordkeeping  requirements. 

26  CFR  Part  602 

Reporting  and  recordkeeping 
requirements. 

Adoption  of  Amendments  to  the 
Regulations 

Accordingly,  26  CFR  parts  1  and  602 
are  amended  as  follows: 

PART  1— INCOME  TAX;  TAXABLE 
YEARS  BEGINNING  AFTER 
DECEMBER  31, 1953 

Paragraph  1.  The  authority  citation  for 
part  1  is  amended  by  removing  the 


entries  for  “Sections  1.148-OT  through 

1.148- 9T”  and  “Section  1.148-lOT"  and 
by  adding  new  citations  to  read  as 
follows: 

Authority:  26  U.S.C.  7805  *  *  *  Sections 

1.148- 0  through  1.148-9  also  issued  under  26 
U.S.C.  148  (f)  and  (i)  *  *  * 

Section  1.148-11  also  issued  under  26 
U.S.C.  148  (f)  and  (i). 

Sections  1.148-12T  and  1.148-13T  also 
issued  under  26  U.S.C.  148  (f)  and  (i).  *  •  * 
Section  1.149{d)-lT  also  issued  under  26 
U.S.C.  148  (f)  and  (i). 

Section  1.149(d)-i  also  issued  under  26 
U.S.C.  149(d)(7). 

§  1.103-13  [Removed] 

Par.  la.  Paragraph  (f)  of  §  1.103-13  is 
removed  and  reserved. 

§1.103-14  [Removed] 

Par.  2.  Paragraph  (e)  of  §  1.103-14  is 
removed. 

Par.  3.  Paragraph  (c)  of  §  1.103-15  is 
revised  to  read  as  follows: 

§  1.103-15  Excess  proceeds. 
***** 

(c)  First  exception:  gross  refunding 
with  a  prior  ruling.  This  section  does  not 
apply  to  a  gross  refunding  if,  prior  to  the 
date  of  issue  of  any  refunding  issue  that 
is  part  of  the  gross  refunding,  the 
Internal  Revenue  Service  gives  the 
issuer  a  ruling  in  accordance  with 
paragraph  (e)  of  this  section. 
***** 

§§  1.148-0T--1.14e-9T  and  1.148-lOT 
[Removed] 

Par.  4.  Sections  1.148-OT  through 

1.148- 9T  and  1.148-lOT  are  removed. 
Par.  5.  New  §  §  1.148-0  through  1.148-9 

are  added  to  read  as  follows: 

§  1.148-0  Scope  and  effective  date  of 
restrictions  on  arbitrage. 

(a)  Scope — (1)  In  general.  The 
provisions  of  §§  1.148-1  through  1.148-9 
prescribe  regulations  under  section  148. 
The  Federal  income  tax  exemption  of 
interest  on  State  and  local  bonds  under 
section  103(a)  enables  State  and  local 
governments  to  borrow  at  lower  interest 
rates  than  taxable  issuers.  This  lower 
interest  rate  enables  State  and  local 
governments  to  finance  their 
governmental  activities  at  significantly 
less  cost.  The  lower  interest  rate  also 
provides  the  potential  to  benefit  from 
tax  arbitrage  by  investing  proceeds  of 
the  bonds  in  taxable  investments.  The 
principal  purpose  of  section  148  is  to 
eliminate  significant  arbitrage 
incentives  to  issue  more  bonds,  to  issue 
bonds  earlier,  and  to  leave  bonds 
outstanding  longer  than  necessary  to 
carry  out  the  governmental  purpose  of 
the  tax-exempt  issue.  A  secondary 
purpose  of  section  148  is  to  minimize  the 


tax  arbitrage  benefit  associated  with  . 
investing  proceeds  of  the  bonds  in 
taxable  investments.  Minimizing  this  tax 
benefit  targets  the  tax  beneHts  to  the 
activities  for  which  the  tax  exemption  is 
provided.  If  a  State  or  local  bond  is  an 
arbitrage  bond  (within  the  meaning  of 
section  148),  interest  on  the  bond  is  not 
excluded  from  gross  income  under 
section  103(a).  See  section  103(b)(2). 

(2)  Arbitrage  bond  defined.  Section 
148(a)  provides  generally  that  the  term 
arbitrage  bond  means  any  bond  issued 
as  part  of  an  issue  any  portion  of  the 
proceeds  of  which  is  reasonably 
expected  (at  the  time  of  issuance  of  the 
bond)  to  be  used  to  acquire  higher 
yielding  investments  or  to  replace  funds 
that  were  used  to  acquire  such 
investments.  In  addition,  a  bond  is 
treated  as  an  arbitrage  bond  if  the  issuer 
at  any  time  intentionally  uses  any 
portion  of  the  proceeds  of  the  issue  in 
such  manner.  Section  148(b)  provides 
generally  that  the  term  higher  yielding 
investments  means  investments  (other 
than  certain  tax-exempt  bonds)  that 
produce  a  yield  over  the  term  of  the 
issue  that  is  materially  higher  than  the 
yield  on  the  issue.  Section  148  (c),  (d), 
and  (e)  provide  exceptions  for  proceeds 
invested  for  a  reasonable  temporary 
period,  as  part  of  a  reasonably  required 
reserve  or  replacement  fund,  and  as  part 
of  a  minor  portion. 

(3)  Required  rebate  to  the  United 
States.  Section  148(f)  provides  generally 
that  a  bond  that  is  part  of  an  issue  shall 
be  treated  as  an  arbitrage  bond  unless 
the  issuer  rebates  to  the  United  States 
arbitrage  profits  earned  from  investing 
in  nonpurpose  investments.  Section 
148(f)(6)  provides  generally  that  the  term 
nonpurpose  investment  means  any 
investment  (other  than  certain  tax- 
exempt  bonds)  that  is  acquired  with 
gross  proceeds  of  the  issue,  and  that  is 
not  acquired  in  order  to  carry  out  the 
governmental  purpose  of  the  issue. 
Section  148(f)(4)  provides  exceptions 
from  arbitrage  rebate  for  certain 
proceeds  spent  within  6-months,  for 
certain  proceeds  used  to  finance 
construction  expenditures  within  2 
years,  and  for  small  issuers  with  general 
taxing  powers.  Section  148(f)  does  not 
apply  to  qualified  veterans’  mortgage 
bonds,  or  to  qualiHed  mortgage  bonds 
issued  on  or  before  December  31, 1988. 

(4)  Reserve  or  replacement  fund 
financing  limitation.  Section  148(d)(2) 
provides  generally  that  a  bond  that  is 
part  of  an  issue  shall  be  treated  as  an 
arbitrage  bond  if  the  amount  of  the  sale 
proceeds  of  the  issue  that  is  part  of  a 
reserve  or  replacement  fund  exceeds  10 
percent  of  the  proceeds  of  the  issue. 

This  limitation  restricts  overissuance  of 
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tax-exempt  bonds  in  Mtler  to  obtain 
significant  nnancial  advantages  through 
exploitation  of  the  interest  rate 
di^erential  between  the  tax-exempt 
issue  and  a  comparable  taxable  issue. 
See  tdso  section  140(d>  (relating  to 
additional  restrictions  on  advance 
refundings)  and  sectum  149(Q  (relating 
to  additioBal  restrictiona  on  pooled 
financingB}. 

(5)  Nonpurpose  investment  yield 
restriction.  Section  148(d)(3}  provides 
generally  that  a  private  activity  bond 
(other  than  a  qualihed  501(c)(3)  bond) 
that  is  part  of  an  issue  shall  be  treated 
as  an  arbitrage  brmd  if  the  amount 
invested  during  any  bond  year  in 
nonparpose  investments  with  a  yield 
materially  higher  than  the  yield  on  the 
issue  exceeds  150  percent  of  the  debt 
service  on  the  issue  for  the  bond  year. 

(b)  Effective  dates — (1)  In  general — (i) 
1^6  Reform  Act  Section  140  was  added 
to  the  Internal  Revenue  Code  by  sectkm 
1301  of  the  Tax  Refonn  Act  of  1986 
(hereinafter  in  this  section  referred  to  as 
the  “1986  Act”).  The  restrictions  on 
arbitrage  formerly  were  contained  in 
section  103(c)  of  the  1954  Cede. 
Regulations  under  section  103(c)  are 
contained  in  1.103-13, 1.108-14, 
1.103-15,  and  1.103-15AT. 

(ii)  General  effective  date.  The 
amendments  m^e  by  section  1301  o£ 
the  1986  Act  (including  the  provisions  of 
section  103  and  section  148)  generally 
apply  to  any  bond  issued  after — 

(A)  August  15, 1986  if  the  bond  is  not  a 
governmental  bond  described  m  section 
1312(c)(2)  of  the  1986  Act;  and 

(6)  August  31, 1986  if  the  bond  is  a 
governmental  bond  described  in  section 
1312(c)(2j. 

See  section  1311(a)  and  section  1312(e) 
of  the  1986  Act 

(iii)  General  transition  rules.  In  the 
case  of  a  bond  to  which  the 
amendments  made  by  section  1301  of 
the  1986  Act  do  not  apply  solely  by 
reason  of  section  131^a)  (relating  ta 
construction  or  binding  agreements)  or 
section  1313(a)  or  (b)  (relating  to  certain 
current  or  advance  refundings),  the 
requirements  of  section  148  are  treated 
as  included  in  section  103  of  the  1954 
Code.  See  section  1312(bKl)(H)  and 
section  1313(a)(3)(C)  and  (bK3)(C}  of  tiie 
1986  Act  If  a  iMnd  to  which  section.  148 
applies  by  reeeon  of  such  provisions  is 
treated  as  an  arbitrage  bond  under 
section  148.  interest  on  the  bond  is  not 
excluded  from  gross  iiumme  under 
section  103(a)  of  the  1954  Code. 

(iv)  Revenue  Reconcilietion  Act  of 
1989  and  Revenue  Reconciliation  Act  of 
1990.  Section  14d(f)(4)  was  amended  by 
the  Revenue  Recondliation  Act  of  1988 
and  the  Revenue  Reconciliation  Act  of 


1990  to  add  section  148(f)(4KC)  to 
provide  an  exception  from  a^itrage 
rebate  for  certain  prot^eds  used  to 
Hnance  construction  expenditures. 

These  amendments  to  section  148(f)(4) 
are  generally  effective  for  bonds  issued 
after  December  19, 1968. 

(2)  Required  rebate — (i)  Bonds  issued 
before  general  effective  dote  or 
pursuant  to  special  transition  rules. 
Under  section  1314(d)  of  the  1966  Act, 
section  103  of  the  1954  Code  is  treated 
as  including  the  requirements  of  section 
148(f)  in  order  for  section  103(a)  of  the 
1954  Code  to  apply  in  the  case  of  any 
bond  issued  after — 

(A)  December  31, 1985  if  the  bond  ia 
not  a  governmental  bond  described  in 
section  1312(c)(2)  of  the  1986  Act; 

(B)  3  p.m.  E.D.T..  July  17. 1980  if  the 
bond  is  a  government^  pool  bond 
described  in  section  1312(c)(2)  and 
section  1314((i)(3);  and 

(C)  August  31, 1986  if  the  bond  is  a 
governmental  bond  described  in  section 
1312(c)(2)  and  is  not  a  governmental 
pool  bond  described  in  section 
1314(dK3).  No  provision  of  subtitle  B  of 
ntic  Jffll  of  the  1986  Act  overrides  the 
prorvisioiis  of  section  1314(d)  unless  the 
provision  expressly  refers  to  section 
148(f).  See  section  1314(i)  of  die  1988 
Act. 

(ii)  Bonds  to  which  §  1J48-1  through 
1.148-8  apply — (A)  Except  as  odierwise 
provided,  the  provisions  of  §S  1.148-1 
through  1.14fr-8  apply  to  any  bond  to 
which  section  148(f)  applies. 

(B)  Certain  retired  issues.  The 
provisions  of  §5  1.148-1  through  1.148-8 
shad  not  apply,  and  the  final  rebate 
shad  be  considered  timely  paid,  in  the 
case  of  any  bond  that  is  part  of  an  issue 
if — 

(1)  The  last  bond  diat  is  part  of  die 
issue  is  discharged  on  or  before  May  15, 
1989;  and 

(2)  The  Issuer  in  good  faith  detennines 
the  amount  describe  in  section  148(f)(2) 
(if  anyV  and  pays  such  amount  to  the 
United  States  no  later  than  the  later  of 
May  15, 1989,  and  the  date  60  daya  aft«r 
the  last  bond  that  ia  part  of  the  issue  is 
discharged. 

(C)  Election  in.  In  the  case  tA  a  bond 
to  which  section  148(f)  does  not  apply 
and  ta  which  section  103(c)(e)(D)  of  the 
1954  Code  applies,  the  issuer  may  elect 
to  apply  the  provisions  of  &&  U46-1 
through  1.148-8  (in  tieu  of  the  provisions 
of  S  U.03-15AT(d))  for  purposes  of 
determining  whether  the  bond  meets  the 
requirements  of  section  103(cK8)(D)  of 
the  1954  Code.  See  §  1.14a-8(h)l^foc 
elections. 

(D)  Rebate  provisions  to  expire  by 
their  terms. The  provisions  of  Si  1.146-1 
through  1.148-9  and  S  1.148-11  do  not 


apply  to  any  bond  issued  after  )une  30, 
1933. 

(3)  Bonds  to  which  §  1.143-9  applies. 
Section  1.148-8  provides  that  certain 
provisions  of  1.148-1  through  1.148-8 
apidy  for  purposes  df  section  148 
generally.  Section  1.148-8  generally 
applies  to  any  bond  sold  after  May  15, 
1988,  or  issued  aftw  June  14, 1989. 

(4)  Prospective  effective  date  for 
change  to  special  rule  regarding  excess 
tax-exempt  receipts.  Section  1.148- 
ST(c)(2),  as  amended  to  reflect  the 
removal  of  former  §  1.148-5T(c){2)  as 
originally  promulgated  on  May  15, 1989, 
applies  to  a  bond  issued  after  May  28, 
1991  and  issued  before  June  17, 1992.  See 
§  1.149-l(d)(3). 

(5)  Prospective  effective  date  for 
removal  of  special  issue  price  rule 
regarding  concessions.  Section  1.148- 
8(c)(2)(ii),  as  amended’ ta  reflect  die 
removal  of  former  1 1.148-8T(c)(2)(u}  as 
originally  promulgated  on  May  15i,  1989; 
applies  to  a  bond  issued  after  May  28, 
1991. 

(6)  Effective  dote  for  provisions 
relating  to  spending  exceptions  to 
arbitrage  rebate — (i)  In  general.  Exc^ 
as  otherwise  provided  in  this  paragraph 
(b)(6),  i  1.148-8  applies  to  all  issues 
issued  after  June  17, 1992. 

(ii)  Election  in.  ht  the  case  of  bonds 
issued  on  or  before  fane  17, 1992,  an 
issuer  may  elect  to  apply  the  provisions 
of  }  1.148-0  to  the  bonds.  An  issuer  that 
has  made  the  election  under  section 
148(f)(4}(C)(vii)  to  pay  penalty  in  Ken  of 
rebate  must  also  make  the  election 
under  &  1.148-0fe)(2)  in  order  to  make 
this  election.  This  election  does  not 
permit  an  issuer  to  apply  the  provisions 
of  }  1.148-6  to  bonds  issued  prior  to  the 
effective  dates  of  the  corresponding 
provisions  of  section  148(f)(4).  This 
election  must  be  made  on  or  before  Ae 
later  of— 

(A)  November  18, 1992;  and 

(B)  Sixty  days  after  Ae  first 
computation  date  of  Ae  issue  Aat 
occurs  after  June  17, 1992.  For  Ae 
purposes  of  this  paragraph  (b)^)(ii)(B), 
“computation  date”  means  either  an 
installment  computation  date  or  final 
computation  date  under  §  1.148-8(b)  or 
Ae  last  day  of  a  semi-annual  sp«ichng 
period  under  section  148(f)(4)(^n)i 

(7)  Effective  date  for  provisions 
relating  to  allocation  and  accounting 
rules — (i)  In  general.  Except  as, 
otherwise  provided  in  this  paragraph 
(b)(7)  or  in  paragraph  (b)(8)  of  this 
section,  i  1.148-4  applies  to  all  issues 
issued  after  fane  17. 1992. 

(ii)  Elective  early  applicatiaa.  An. 
issuer  may  elect  to  apply  Ae  provisions 
of  i  1.148-4  to  issues  issued  onr  or  after 
May  18, 1992. 
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(iii)  Application  of  temporary 
allocation  and  accounting  refunding 
rules.  The  provisions  of  §  1.14&-4T(e), 

S  1.148-8T.  and  S  1.148-9T(c)  published 
in  the  Federal  Register  on  May  15, 1989, 
as  amended  by  T.D.  8345  apply  to  bondis 
sold  after  May  15, 1989  or  issued  after 
June  14, 1989,  and  issued  on  or  before 
June  17, 1992  inclusive. 

(8)  Effective  date  for  provisions 
relating  to  arbitrage  rules  for  refijnding 
issues — (i)  In  general.  Except  as 
otherwise  provided  in  this  paragraph 

(b)(8),  S  1.148-11  applies  to  all  issues 
issued  after  June  17, 1992. 

(ii)  Elective  early  application  of 
multipurpose  issue  allocation  rule.  If  an 
allocation  of  any  multipurpose  refunding 
issue  or  multipurpose  prior  issue  would 
a^ect  allocations  with  respect  to  the 
refunding  purposes  of  an  issue  that  is 
issued  on  or  after  February  12, 1992,  and 
before  June  17. 1992  the  issu^  may  elect 
to  apply  paragraph  (j)  of  ( 1.148-11  for 
purposes  of  making  that  allocation.  This 
election  must  be  made  on  or  before 
September  18, 1992  in  the  manner 
provided  in  S  1.148-8(h)  without  regard 
to  the  times  specified  in  §  1.148-8(h)(l) 

(i)  and  (ii). 

(iii)  El^tive  early  application.  An 
issuer  may  elect  to  apply  the  provisions 
of  S§  1.148^,  1.148-8,  and  1.148-11  to 
issues  issued  on  or  after  May  18. 1992. 

(iv)  Elective  retroactive  application. 
An  issuer  may  elect  to  apply  the 
provisions  of  SS  1.148-11  and  1.148- 
4(b)(3)  in  lieu  of  S  1.148-4T(e)  to  a  bond 
sold  after  May  15. 1989.  and  issued  after 
June  14, 1989,  and  issued  on  or  before 
June  17, 1992.  An  issuer  who  makes  an 
election  under  this  paragraph  (b)(8)(iv) 
must  determine  in  good  faith  the 
estimated  savings  associated  with  this 
election,  using  any  reasonable 
accounting  method,  and  must  apply 
those  savings  to  redeem  outstanding 
tax-exempt  bonds  of  the  issue  to  wUch 
this  election  applies  at  the  earliest 
possible  call  date  on  which  those  bonds 
may  be  called  or  otherwise  retired.  For 
purposes  of  this  paragraph  (b)(8)(iv}. 
savings  are  not  reduced  to  take  into 
account  any  administrative  costs 
associated  with  applying  these 
provisions  retroactively.  The  time 
requirements  specified  in  {  1.148-8(h}(l) 

(i)  and  (ii)  for  making  an  election  under 
§  1.148-8(h)  do  not  apply  to  this  election. 

(v)  Application  of  temporary 
refunding  rules.  Regarding  the 
application  of  certain  temporary 
regulations  under  section  148  on 
refunding  issues,  see  paragraph 
(b)(7)(iii)  of  this  section. 

(c)  Cross  reference.  See  $  1.148-8  for 
definitions  and  special  rules  relating  to 
required  rebate.  See  9  1.150-1  for 
definitions  and  special  rules  relating  to 


tax-exempt  bond  requirements  in 
general. 

(d)  List  of  subjects.  This  paragraph  (d) 
lists  the  captioned  paragraphs  contained 
in  §§  1.148-1  through  1.148-11. 

9 1.148- 1  Required  rebate  to  ttie  United 
States. 

(a)  General  rule. 

(b)  Required  rebate. 

(1)  General  rule. 

(1)  Rebate  installments. 

(ii)  Final  rebate. 

(2)  Income  included  in  final  rebate. 

(i)  In  general. 

(ii)  Final  payment  period. 

(iii)  Final  payment  rate. 

(iv)  De  minimis  rule. 

(3)  Payment  of  required  rebate. 

(i)  Rebate  installments. 

(ii)  Final  rebate. 

(iii)  De  minimis  rule. 

(iv)  Series  of  issues.  [Reserved] 

(v)  Method  of  payment. 

(c)  Certain  failures  not  to  result  in  loss  of  lax 

exemption. 

(1)  Innocent  failures  may  be  corrected 
without  penalty. 

(1)  In  general. 

(ii)  Innocent  failure. 

(iii)  Aggregation  rule. 

(2)  Correction  amount. 

(i)  In  general. 

(ii)  Installment  failure. 

(iii)  Correction  period. 

(iv)  Correction  rate. 

(3)  Payment  of  penalty  in  lieu  of  loss  of  tax 
exemption. 

(d)  Recovery  of  overpayment  [Reserved] 

(e)  Exemption  from  gross  income  of  sum 

rebated.  [Reser\^) 

9 1.148- 2  Computation  of  rabataMa 
arbitrage. 

(a)  General  rule. 

(1)  Nonpurpose  receipts. 

(2)  Nonpurpose  payments. 

(b)  Determination  of  nonpurpose  receipts  and 

payments. 

(1)  In  general. 

(2)  Receipts. 

(i)  Actual  receipt 

(ii)  Disposition  receipt. 

(iii)  Installment  date  receipt 

(iv)  Rebate  receipt. 

(v)  Imputed  receipt 

(3)  Payments. 

(i)  Direct  payment. 

(ii)  Constructive  payment 

(iii)  Rebate  payment. 

(iv)  Coordination  with  correction  amount 

(4)  Computation  date  credit. 

(i)  In  general. 

(ii)  Credit  amount. 

(iii)  Eligible  computation  date. 

(c)  Computation  of  future  value. 

(1)  In  general. 

(2)  Examples. 

(d)  I^termination  of  fair  market  value. 

(1)  In  general. 

(2)  Established  securities  market. 

(3)  Refunding  escrow  fund. 

(4)  Certain  SLGs. 

(5)  investment  contract. 

(e)  Computation  of  present  value. 


(1)  In  general 

(2)  Discount  rate. 

(i)  In  general. 

(ii)  Special  rules  for  refunding  escrow 
funds. 

(3)  Disposition  assumption. 

(4)  Compounding  interval. 

(5)  Approximate  method. 

(i)  In  general. 

(ii)  Eligible  investment. 

(6)  Example. 

91.1484  Computation  of  yieW  on  isaw . 

(a)  In  general 

(b)  Definitions  and  special  rules.  ^ 

(I)  Fixed  yield  issue. 

(1)  In  general 

(ii)  Transition  rule. 

(2)  Variable  yield  issue. 

(i)  In  general 

(ii)  Yield  period. 

(3)  Conversion  to  fixed  yield. 

(i)  Conversion  to  fixed  yield  b<md. 

(ii)  Conversion  to  fixed  yield  issue. 

(4)  Yield-to-call  bond. 

(i)  In  general. 

(ii)  Yield-to-call  bond. 

(iii)  Exceptions. 

(5)  Bond  yield. 

(i)  In  general. 

(ii)  Yield-to-maturity. 

(iii)  Lowest  yield. 

(6)  Retirement  prices. 

(i)  In  general. 

(ii)  Stated  retirement  price. 

(7)  Early  retirement  value. 

(i)  In  general. 

(ii)  Tender  bond. 

(iii)  Special  rules  for  certain  discount  bonds 
subject  to  mandatory  early  redemptioa 

(iv)  Special  rule  for  certain  early 
redemptions. 

(8)  Present  value. 

(i)  In  general. 

(ii)  Discount  rate.  etc. 

(iii)  Approximate  method. 

(iv)  Special  present  value  for  large  fixed 
yield  issues. 

(9)  Special  rules  for  variable  yield  b<mds. 

(10)  Actually  paid. 

(i)  fn  general. 

(11)  Unconditionally  payable. 

(II)  Compounding  interval 

(i)  Bond. 

(ii)  Issue. 

(12)  Qualified  g\>arantees. 

(i)  In  general. 

(ii)  Guarantee. 

(iii)  Reasonable  charge. 

(iv)  Nonguarantee  element. 

(v)  Purpose  investment  bond  guarantee. 

(vi)  When  payments  coincide. 

(vii)  Special  rule  for  parity  issues. 

(viii)  Qigible  purpose  investment. 

(ix)  Transition  rule. 

(13)  Special  rules  for  guarantee  payments. 

(i)  Allocation  to  bonds. 

(ii)  Special  rules  for  variable  yield  bonds. 

(iii)  Definitions  and  special  rules. 

(14)  Certain  hedging  transactions. 
[Reserved) 

(c)  Computation  of  yield  on  fixed  yield  issue, 
il)  General  rule. 

(i)  Issue  payments. 

(ii)  Issue  prices. 
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tax-exempt  bonds  in  order  to  obitain 
significant  nnancial  advantages  through 
exploitation  (rf  the  interest  rate 
di^erential  betweai  the  tax-exempt 
issue  and  a  comparable  taxable  issue. 

See  also  section  140(d)  Ctelatmg  to 
additional  restrictMHis  on  advance 
refundings)  and  sectum  149(f)  (relating 
to  addittonal  restrictions  on  pooled 
financings). 

(5)  Noapurpose  investment  yield 
restriction.  Section  140(d)(3)  provides 
generally  that  a  private  activity  bond 
(other  than  a  qualiHed  501(cX3)  bond) 
that  is  part  of  an  issue  shall  treated 
as  an  arbitrage  bond  if  the  amount 
invested  during  any  bond  year  in 
nonpurpose  investments  with  a  yield 
materially  fughei  than  the  yield  on  the 
issue  exceeds  150  percent  of  the  debt 
service  on  the  issue  for  the  bond  year. 

(b)  Effective  dates — (1)  la  general — (i) 
1&B6  Reform  Act  Section  148  was  added 
to  the  Internal  Revenue  Code  by  secticn 
1301  of  the  Tax  Reform  Act  of  1986 
(hereinafter  in  this  section  referred  to  as 
the  “1986  Act”).  The  restrictions  on 
arbitrage  fonn^ly  were  contained  in 
section  103(c)  of  the  1954  Code. 
Regulations  under  section  103(c)  are 
contained  in  IS  1.103-13, 1.103-14, 
1.103-15,  and  1.103-lSAT. 

(ii)  General  effective  date.  The 
amendments  m^e  by  section  1301 

the  1986  Act  (including  the  provisions  of 
section  103  and  section  148}  generally 
apply  to  any  bond  issued  eifter — 

(A)  August  15, 1986  if  the  bond  is  not  a 
governmental  bond  described  in  section 
1312(c)(2}  of  the  1986  AcU  and 

(6)  August  31, 1986  if  the  bond  is  a 
governmental  bond  described  in  section 
1312(cl(Zj. 

See  section  1311(a)  and  section  1312(c) 
of  the  1986  Act 

(iii)  General  transition  rules.  In  the 
case  of  a  bond  to  which  the 
amendments  made  by  section  1301  of 
the  1986  Act  do  not  apply  solely  by 
reason  of  section  1312(a)  (relating  to 
construction  or  binchng  agreements)  or 
section  1313(a)  or  (b)  (relating  to  certain 
current  or  advance  refundings),  the 
requirements  of  section  148  are  treated 
as  included  in  section  103  of  the  1954 
Code.  See  section  1312(bKl)(H)  and 
section  1313(aX3KC)  and  (b)(3)(C)  (d  the 
1986  Act  If  a  to  which  section  148 
applies  by  resson  of  such  provisions  is 
treated  as  an  arbitrage  bond  under 
section  148,  interest  on  the  bond  is  not 
excluded  from  gross  income  under 
section  103(a)  of  the  1954  Code. 

(iv)  Revenue  Reconciliation  Act  of 
1989  and  Revenue  Reconciliation  Act  of 
1990.  Section  148(f)(4)  was  amended  by 
the  Revenue  Recoo^ation  Act  of  1989 
and  the  Revenue  Reconciliation  Act  of 


1990  to  add  section  148(f)(4KC)  to 
provide  an  exception  azbitrage 
rebate  for  certain  proceeds  used  to 
Hnance  construction  expenditures. 

These  amendments  to  section  148(f)(4) 
are  generally  effective  for  bonds  issued 
after  December  19, 1968. 

(2)  Required  rebate — (i)  Bonds  issued 
before  general  effective  date  or 
pursuant  to  special  transition  rules. 

Under  section  1314(d}  of  the  1966  Act, 
section  103  of  die  1954  Code  is  treated 
as  including  the  requirements  of  section 
148(f)  in  order  for  section  103(a)  of  the 
1954  Code  to  apply  in  the  case  of  any 
bond  issued  after — 

(A)  December  31, 1985  if  the  bond  is 
not  a  governmental  bond  described  in 
section  1312(c)(2)  of  the  1986  Act: 

(B)  3  p.m.  E.D.T.,  hily  17, 1986  if  the 
bond  is  a  governmental  pool  bond 
described  in  section  1312(c)(2)  and 
section  1314((Q(3);  and 

(C)  August  31, 1986  if  the  bond  is  a 
governmental  bond  described  in  section 
1312(c)(2)  and  is  not  a  governmental 
pool  bond  described  in  section 
1314(dK3)-  No  provision  of  subtitle  B  of 
Title  Xni  of  the  1986  Act  overrides  the 
provisions  of  section  1314(d)  unless  tfie 
provision  expressly  refers  to  section 
148(f).  See  section  1314(i)  of  the  1986 
Act. 

(ii)  Bonds  to  which  §  1.148-1  through 
1.148-8  apply — (A)  Exceirt  as  otherwise 
provided,  the  provisions  of  |§  1.148-1 
through  1.148r^  apply  to  any  bond  to 
which  section  148(f)  applies. 

(B)  Certain  retired  issues.  The 
provisions  of  S|  1.148-1  through  1.148-8 
shaR  not  appl]^  and  the  final  rebate 
shall  be  considered  timely  paid,  in  the 
case  of  any  bond  that  is  part  of  an  issue 
if — 

(1)  The  last  bond  dial  is  part  of  the 
issue  is  discharged  on  or  before  May  15, 
1989:  and 

(2)  The  issuer  in  good  faith  determines 
the  amount  describe  in  section  148tf}(2} 
(if  any)  and  pays  such  amoimt  to  the 
United  States  no  later  than  the  later  of 
May  15, 1989,  and  the  date  60  days  aft«r 
the  last  bond  that  is  part  of  the  issue  is 
discharged. 

(C)  Election  in.  In  the  case  of  a  bond 
to  which  section  148(f)  does  not  apply 
and  to  winch  section  103(c)(6XD)  the 
1954  Code  applies,  the  issuer  may  elect 
to  apply  the  provisicms  of  ||  1346-1 
through  1.148-8  (in  Ueu  of  the  proviskms 
of  1 1303-15AT(d))  for  purposes  of 
determining  whether  the  bond  meets  the 
requirements  of  section  103(cK6XD)  of 
the  1954  Code.  See  1 1.148-8(1^  foe 
elections. 

(D)  Rebate  provisions  to  expire  by 
their  terms.  The  provisions  of  11.1.146-1 
through  1.148-9  and  1 1.148-11  do  not 


apply  to  any  bond  issued  after  June  30, 
1993. 

(3)  Bonds  to  which  §  1.149-9  applies. 
Section  1.148-8  provides  that  certain 
provisions  of  ||  1.148-1  through  1.148-8 
apply  for  purposes  of  section  148 
generally.  Section  1.148-9  generally 
applies  to  any  bond  sold  after  May  15, 
1989,  or  issued  aftm*  June  14, 1989. 

(4)  Prospective  effective  date  for 
change  to  special  rule  regardmg  excess 
tax-exempt  receipts.  Section  1.148- 
ST(c)(2).  as  amended  to  reflect  the 
removai  of  former  1 1.148-5T(cK2}  as 
originalty  promulgated  on  May  15, 1989 
applies  to  a  bond  issued  after  May  29 
1991  and  issued  b^ore  June  17, 1982.  See 
1 1  J48-l{d)(3). 

(5)  Prospective  effective  date  for 
removal  ^  special  issue  price  rule 
regarding  concessions.  Section  1.148- 
8(c)(2}(ii),  as  amended' to- reflect  die 
removal  of  former  1 1.148-8T(c)(2Xu)  as 
originaRy  promulgated  on  May  19 1989 
applies  to  a  bond  issued  after  May  2f>, 
1991. 

(6)  Effective  date  for  provisions 
relating  to  spending  exceptions  to 
arbitroge  rebate — (i)  In  general.  Except 
as  otherwise  provided  in  this  paragraph 
(b)(6),  1 1.148-8  applies  to  all  issues 
issued  after  June  17, 1992. 

(ii)  Election  in.  fe  flie  case  of  bonds 
issued  on  or  before  June  17, 1992,  an 
issuer  may  elect  to  apply  the  provisions 
of  1 1.148-8  to  the  bonds.  An  issuer  that 
has  made  the  election  under  section 
148(f)(4}(C)(vii)  to  pay  penalty  in  Keu  of 
rebate  must  also  make  the  ejection 
under  1 1.148-6(e)(2)  in  order  to  make 
this  election.  This  election  does  not 
permit  an  issuer  to  apply  the  provisions 
of  8 1.148-6  to  bonds  issued  prior  to  die 
effective  dates  of  the  corresponding 
provisions  of  section  148(fX4).  This 
election  must  be  made  on  or  before  the 
later  of— 

(A)  November  18, 1992;  and 

(B)  Sixty  days  after  the  first 
computation  date  of  the  issue  that 
occurs  after  June  17, 1992.  For  the 
purposes  cd  this  paragraph  (b)(6)(iiXB), 
“computation  date"  means  either  an 
installment  computation  date  or  final 
computation  date  under  §  1.148-8(b)  or 
the  last  day  of  a  semi-annual  spoMhng 
period  under  section  148(f)(4X^ii^ 

(7)  Effective  data  feu: provisions 
relating  to  allocation  and  accounting 
rules — (i)  In  general.  Except  as. 
otherw^  provided  in  this  paragraiXt 
(b)(7)  or  in  paragraph  (bX8)  of  tfiis 
section,  1 1.148r-4  applies  to  all  issues 
issued  after  fane  17, 1992. 

(ii)  Elective  early  application.  An 
issuer  may  elect  to  apply  the  provisions 
of  1 1.148-4  to  issues  issued  Qn>or  after 
May  19  1982. 
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(iii)  Application  of  temporary 
allocation  and  accounting  refunding 
rules.  The  provisions  of  §  1.14&^T{e), 

§  1.148-8T,  and  S  1.14»-9T(c)  published 
in  the  Federal  Register  on  May  15, 1989, 
as  amended  by  T.D.  8345  apply  to  bonds 
sold  after  May  15, 1989  or  issued  after 
June  14, 1989,  and  issued  on  or  before 
June  17, 1992  Inclusive. 

(8)  Effective  date  for  provisions 
relating  to  arbitrage  rules  for  refunding 
issues — (i)  In  general.  Except  as 
otherwise  provided  in  this  paragraph 

(b)(8),  §  1.148-11  applies  to  all  issues 
issued  after  June  17, 1992. 

(ii)  Elective  early  application  of 
multipurpose  issue  allocation  rule.  If  an 
allocation  of  any  multipurpose  refunding 
issue  or  multipurpose  prior  issue  would 
affect  allocations  with  respect  to  the 
refunding  purposes  of  an  issue  that  is 
issued  on  or  after  February  12, 1992,  and 
before  June  17. 1992  the  issuor  may  elect 
to  apply  paragraph  (j)  of  §  1.148-11  for 
purposes  of  making  that  allocation.  This 
election  must  be  made  on  or  before 
September  18, 1992  in  the  manner 
provided  in  §  1.148-8(h)  without  regard 
to  the  times  specified  in  §  1.148-8(h)(l) 

(i)  and  (ii). 

(iii)  E/^tive  early  application.  An 
issuer  may  elect  to  apply  the  provisions 
of  55  1.148-4, 1.148-8,  and  1.148-11  to 
issues  issued  on  or  after  May  18, 1992. 

(iv)  Elective  retroactive  application. 
An  issuer  may  elect  to  apply  the 
provisions  of  SS  1.148-11  and  1.148- 
4(b)(3)  in  lieu  of  5  1.148-4T(e)  to  a  bond 
sold  after  May  15, 1989,  and  issued  after 
June  14, 1989,  and  issued  on  or  before 
June  17, 1992.  An  issuer  who  makes  an 
election  under  this  paragraph  (b)(8)(iv) 
must  determine  in  good  faith  the 
estimated  savings  associated  with  this 
election,  using  any  reasonable 
accounting  method,  and  must  apply 
those  savings  to  redeem  outstanding 
tax-exempt  bonds  of  the  issue  to  which 
this  election  applies  at  the  earliest 
possible  call  date  on  which  those  bonds 
may  be  called  or  otherwise  retired.  For 
purposes  of  this  paragraph  (b)(8)(iv), 
savings  are  not  reduced  to  take  into 
account  any  administrative  costs 
associated  with  applying  these 
provisions  retroactively.  The  time 
requirements  specified  in  §  1.148-8(h}(l) 

(i)  and  (ii)  for  making  an  election  under 

§  1.148-8(b)  do  not  apply  to  this  election. 

(v)  Application  of  temporary 
refunding  rules.  Regarding  the 
application  of  certain  temporary 
regulations  under  section  148  on 
refunding  issues,  see  paragraph 

(b)(7)(iii)  of  this  section. 

(c)  Cross  reference.  See  $  1.148-8  for 
definitions  and  special  rules  relating  to 
required  rebate.  See  S  1.150-1  for 
dehnitions  and  special  rules  relating  to 


tax-exempt  bond  requirements  in 
general. 

(d)  List  of  subjects.  This  paragraph  (d) 
lists  the  captioned  paragraphs  contained 
in  §§  1.148-1  through  1.148-11. 

%  1.148-1  Required  rebate  to  tfM  United 
States. 

(a)  General  rule. 

(b)  Required  rebate. 

(1)  General  rule. 

(1)  Rebate  installments. 

(ii)  Final  rebate. 

(2)  Income  included  in  final  rebate. 

(i)  In  generaL 

(ii)  Final  payment  period. 

(iii)  Final  payment  rate. 

(iv)  De  minimts  rule. 

(3)  Payment  of  required  rebate. 

(i)  Rebate  installments. 

(ii)  Final  rebate. 

(iii)  De  minimis  rule. 

(iv)  Series  of  issues.  (Reserved) 

(v)  Method  of  payment. 

(c)  Certain  failures  not  to  result  in  loss  of  tax 

exemption. 

(1)  Innocent  failures  may  be  corrected 
without  penalty. 

(1)  In  general. 

(ii)  Innocent  failure. 

(iii)  Aggregation  rule. 

(2)  Correction  amount. 

(i)  In  general. 

(ii)  Installment  failure. 

(iii)  Correction  period. 

(iv)  Correction  rate. 

(3)  Payment  of  penalty  in  lieu  of  loss  of  tax 
exemption. 

(d)  Recovery  of  overpayment.  [Reserved) 

(e)  Exemption  from  gross  income  of  sum 

rebated.  [Reser\^] 

§  1.148-2  Computation  of  rabatabia 
arbitrage. 

(a)  General  rule. 

(1)  Nonpurpose  receipts. 

(2)  Nonpurpose  payments. 

(b)  Determination  of  nonpurpose  receipts  and 

payments. 

(1)  In  general. 

(2)  Receipts. 

(i)  Actual  receipt. 

(ii)  Disposition  receipt 

(iii)  Installment  date  receipt 

(iv)  Rebate  receipt. 

(v)  Imputed  receipt 

(3)  Payments. 

(i)  Direct  payment. 

(ii)  Constructive  payment 

(iii)  Rebate  payment. 

(iv)  Coordination  with  correction  amount 

(4)  Computation  date  credit. 

(i)  In  general. 

(ii)  Credit  amount. 

(iii)  Eligible  computation  date. 

(c)  Computation  of  future  value. 

(1)  In  general. 

(2)  Examples. 

(d)  Determination  of  fair  market  value. 

(1)  In  general. 

(2)  Established  securities  market. 

(3)  Refunding  escrow  fund. 

(4)  Certain  SLGs. 

(5)  Investment  contract. 

(e)  Computation  of  present  value. 


(1)  In  generaL 

(2)  Discount  rate. 

(i)  In  general. 

(ii)  Special  rules  for  refunding  escrow 
fimds. 

(3)  Disposition  assumption. 

(4)  Compounding  interval. 

(5)  Approximate  method. 

(i)  In  general. 

(ii)  Eligible  investment. 

(6)  Example. 

§1.148-3  Computation  of  yMtf  on  ItMM. 

(a)  In  general. 

(b)  Definitions  and  special  rules.  ^ 

(1)  Fixed  yield  issue. 

(1)  In  generaL 

(ii)  Transition  rule. 

(2)  Variable  yield  issue. 

(i)  In  generaL 

(ii)  Yield  period. 

(3)  Conversion  to  fixed  yield. 

(i)  Conversion  to  fixed  yield  bond. 

(ii)  Conversion  to  fixed  yield  issue. 

(4)  Yield-to-call  bond. 

(i)  In  generaL 

(ii)  Yield-to-call  bond. 

(iii)  Exceptions. 

(5)  Bond  yield. 

(i)  In  generaL 

(ii)  Yield-to-maturity. 

(iii)  Lowest  yield. 

(6)  Retirement  prices. 

(i)  In  generaL 

(ii)  Stated  retirement  price. 

(7)  Early  retirement  value. 

(i)  In  general. 

(ii)  Tender  bond. 

(iii)  Special  rules  for  certain  discount  bonds 
subject  to  mandatory  early  redemption. 

(iv)  Special  rule  for  certain  early 
redemptions. 

(8)  Present  value. 

(i)  In  general. 

(ii)  Discount  rate,  etc. 

(iii)  Approximate  method. 

(iv)  Special  present  value  for  large  fixed 
yield  issues. 

(9)  Special  rules  for  variable  yield  bonds. 

(10)  Actually  paid. 

(i)  In  general. 

(11)  Unconditiimally  payable. 

(11)  Compounding  intervaL 

(i)  Bond. 

(ii)  Issue. 

(12)  Qualified  guarantees. 

(i)  In  generaL 

(ii)  Guarantee. 

(iii)  Reasonable  charge. 

(iv)  Nonguarantee  element. 

(v)  Purpose  Investment  bond  guarantee. 

(vi)  When  payments  coincide. 

(vii)  Special  rule  for  parity  issues. 

(viii)  Qigible  purpose  investment. 

(ix)  Transition  rule. 

(13)  Special  rules  for  guarantee  payments. 

(i)  Allocation  to  bonds. 

(ii)  Special  rules  for  variable  yield  bonds. 

(iii)  Definitions  and  special  rules. 

(14)  Certain  hedging  transactions. 
[Reserved) 

(c)  Computation  of  yield  on  fixed  yield  issue, 
fl)  General  rule. 

(i)  Issue  payments. 

(ii)  Issue  prices. 
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(2)  Determination  of  issue  payments  paid. 

(i)  Principal  and  interest. 

(ii)  Qualified  guarantee. 

(iii)  Early  retirement  value. 

(ivj  Retirement  price. 

(3)  Determination  of  issue  payments  to  be 
paid. 

(i)  Scheduled  early  retirements. 

(ii)  Optional  retirements. 

(4)  fecial  rule  regarding  frequency  of  yield 
computations  on  fixed  yield  issues. 

(i)  Generally  no  yield  recomputation. 

(ii)  Recomputation  of  yield  in  case  of 
failure  to  spend  proceeds. 

(iii)  Recomputation  of  yield  in  case  of 
certain  early  redemptions. 

(5)  Transition  rule  for  fixed  yield  issues. 

(6)  Special  rules  for  transitioned  variable 
yield  bonds. 

(i)  Issue  payments  paid. 

(ii)  Issue  payments  to  be  paid. 

(iii)  Tender  bond  remarketing. 

(7)  Examples. 

(d)  Computation  of  yield  on  variable  yield 
issue. 

(1)  General  rule. 

(1)  Issue  payments. 

(ii)  Issue  prices. 

(2)  Variable  yield  bonds. 

(i)  Issue  payments. 

(ii)  Issue  prices. 

(3)  Fixed  yield  bonds. 

(i)  Issue  payments. 

(ii)  Issue  prices. 

(4)  Examples. 

S  1.148-4  Allocation  and  accounting  rules. 

(a)  In  general. 

(1)  Reasonable  accounting  methods 
required. 

(2)  Anti-abuse  rule  for  accounting  methods. 

(3)  Application  of  rules  to  conduit 
borrowers. 

(4)  Certain  definitions. 

Accounting  method. 

Commingled  fund. 

Consistently  applied. 

Grant. 

Working  capital  expenditure. 

(b)  Allocation  of  gross  proceeds  to  an  issue. 

(1)  In  general. 

(2)  One-issue  rule  and  general  ordering 
rules. 

(3)  Universal  cap  on  value  of  nonpurpose 
investments  allocated  to  an  issue. 

(i)  Universal  cap  in  general. 

(ii)  Nonpurpose  investments  in  a  bona  fide 
debt  service  fund  not  coimted. 

(iii)  When  the  universal  cap  is  computed 
and  applied. 

(iv)  Valuation  for  purposes  of  universal 
cap. 

(v)  Allocations  of  amounts  in  excess  of  the 
universal  cap. 

(vi)  Consequences  of  certain  failures  to  do 
computations. 

(vii)  Anti-abuse  rule. 

(c)  Allocations  of  gross  proceeds  to 

investments. 

(1)  In  general. 

(2)  Fair  market  value  limit  on  allocations  to 
nonpurpose  investments. 

(3)  Achninistrative  costs  of  nonpurpose 
investments. 

(i)  In  general. 

(ii)  Reasonable  administrative  costs  of 
qualified  investments  taken  into  account 


(iii)  Definition  of  administrative  costs. 

(iv)  Qualified  investments. 

(4)  Requirements  for  purchase  of  an 
investment  contract. 

(i)  In  general. 

(ii)  Exceptions. 

(5)  Safe  harbor  for  purchases  of  certificates 
of  deposit 

(d)  Allocations  of  gross  proceeds  to 

expenditures. 

(1)  Expenditures  in  general. 

(1)  General  rule. 

(ii)  General  limitation. 

(iii)  Deviations  from  general  accounting 
method. 

(2)  Expenditures  of  gross  proceeds  invested 
in  purpose  investments. 

(i)  In  general. 

(ii)  Exception  for  qualified  owner-occupied 
residence  loans  and  qualified  student 
loans. 

(3)  Expenditures  for  woricing  capital 
purposes. 

(i)  In  general. 

(ii)  Exceptions. 

(iii)  Definition  of  available  amount. 

(iv)  Reimbursement  of  unavailable 
amounts. 

(v)  Treatment  of  working  capital  under 
section  147(b). 

(4)  Expenditures  for  grants. 

(i)  In  general. 

(ii)  Special  exception  for  certain  grants. 

(iii)  Characterization  of  repayments  of 
grants. 

(5)  Expenditures  for  reimbursement 
purposes. 

(e)  Special  rules  for  commingled  funds. 

(1)  In  general. 

(2)  Investments  held  by  a  commingled  fund. 

(i)  In  general. 

(ii)  Permitted  ratable  allocation  methods. 

(iii)  Definition  of  investor. 

(iv)  Definition  of  average  daily  balance. 

(3)  Certain  expenditures  involving  a 
commingled  fund. 

(4)  Computation  periods. 

(5)  Unrealized  gains  and  losses  on 
investments  of  a  commingled  fund. 

(i)  Commingled  funds  with  shorter-term 
investment  portfolios. 

(ii)  Mark-to-market  requirement  for 
commingled  funds  with  longer-term 
investment  portfolios. 

(iii)  Definition  of  weighted  average 
maturity. 

(6)  Allocations  of  commingled  fimds 
serving  as  common  reserve  funds  or 
sinking  funds. 

(t)  Permitted  ratable  allocation  methods. 

(ii)  Frequency  of  allocations. 

(iii)  Exception  to  mark-to-market 
requirement  for  commingled  reserve 
funds  and  sinking  funds. 

(f)  Expenditures  of  certain  commingled 

investment  proceeds  of  governmental 
issues. 

(1)  Bonds  covered. 

(1)  Governmental  issues. 

(ii)  Govemmentally-owned  private  activity 
bond  issues. 

(2)  Special  expenditure  rule. 

(i)  Commingled  with  certain  governmental 
revenues. 

(ii)  Reasonably  expected  to  be  spent  within 
six  months. 


(g)  Consequences  of  certain  failures  to  use 
permitted  accounting  methods. 

S  1.148-5  Transactions  giving  risa  to 
imputad  racaipts. 

(a)  In  general.  [Reserved] 

(b)  Safe  harbor  to  avoid  imputation  of 

investment  earnings. 

(1)  In  general. 

(1)  Time. 

(ii)  Average  uninvested  balance. 

(2)  Definitions. 

(i)  Uninvested  amount. 

(ii)  Average  uninvested  balance. 

(iii)  Eligible  accoimt. 

(c)  Certain  imputed  escrow  receipts. 

(1)  Defeasance  receipt 

(1)  In  general. 

(ii)  Interest  saving. 

(iii)  Transition  rule. 

(iv)  Savings  treated  as  paid  in  computing 
yield  on  defeased  bond. 

(2)  Examples. 

§  1.148-6  Spending  exceptions. 

(a)  Scope  of  section. 

(1)  In  general. 

(2)  Relationship  of  6-month  exception  and 
2-year  construction  exception. 

(3)  Spending  exceptions  not  mandatory. 

(b)  6-month  exception. 

(1)  General  rule. 

(2)  Additional  period  for  certain  bonds. 

(3)  Definition  of  gross  proceeds. 

(4)  Payments  of  certain  principal  and 
interest. 

(5)  Refunding  issues. 

(i)  Definition. 

(ii)  Treatment  of  transferred  proceeds. 

(iii)  Refundings  of  tax-exempt  obligations. 

(iv)  Refundings  of  taxable  obligations. 

(6)  Multipurpose  issues. 

(7)  Series  of  refundings. 

(8)  Accounting  procedures. 

(c)  2-year  construction  exception. 

(1)  General  rule. 

(2)  Exception  for  reasonable  retainage. 

(d)  Payments  of  certain  principal  and  interest. 

(e)  Construction  issue. 

(1)  Definition. 

(2)  Special  election. 

(i)  Use  of  reasonable  expectations  as  of 
date  of  issue. 

(ii)  Requirement  to  state  and  support 
reasonable  expectations. 

(3)  Ownership  requirement. 

(i)  In  general. 

(ii)  Safe  harbor  for  leases  and  management 
contracts. 

(iii)  On-behalf-of  issuers. 

(iv)  Ownership  by  issuer  not  required. 

(f)  Construction  expenditures. 

(1)  Definition. 

(2)  Turnkey  contracts  and  similar  ^ 
contracts. 

(3)  Constructed  personal  property. 

(i)  Property  that  the  issuer  acquires. 

(ii)  Property  that  the  issuer  builds. 

(4)  Definitions  of  real  property  and  tangible 
personal  property. 

(i)  Real  property. 

(ii)  Tangible  personal  property. 

(5)  Specially  developed  computer  software. 

(6)  Definition  of  issuer. 

(7)  Examples. 
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(g)  Reasonable  retainage. 

(1)  Definition. 

(2)  Five  percent  limitation. 

(h)  Available  construction  proceeds. 

(1)  Definition. 

(2)  Earnings  on  a  reasonably  required 
reserve  or  replacement  fund. 

(3)  Treatment  of  expected  earnings. 

(i)  Determination  on  issue  date. 

(ii)  Determination  at  end  of  spending 
periods. 

(iii)  Election  to  use  date  of  issue  reasonable 
expectations. 

(4)  Issuance  costs. 

(i)  In  general. 

(ii)  Definition. 

(5)  One  and  one-half  percent  penalty  in  lieu 
of  arbitrage  rebate. 

(6)  Payments  on  purpose  investments  and 
repayments  of  grants. 

(7)  Samples. 

(i)  Refunding  issues. 

(1)  DeEnition. 

(2)  Refundings  of  construction  issues. 

(3)  Example. 

(i)  Apportioning  of  multipurpose  issues. 

(1)  Portion  of  issue  used  for  refunding 
treated  as  separate  issue. 

(2)  Election  to  ^at  portion  of  issue  used 
for  construction  as  separate  issue. 

(i)  In  general. 

(ii)  Limitation  on  use  of  nonconstruction 
issue  for  construction  expenditures. 

(3)  Example. 

(k)  Accounting  procedures. 

(1)  In  general. 

(2)  Earnings  as  of  Hnal  spending  periods. 

(l)  One  and  one-half  percent  penal^  in  lieu  of 

arbitrage  rebate. 

(1)  In  general. 

(2)  No  reasonable  expectations  required. 

(3)  Application  to  reasonable  retainage. 

(4)  Coordination  with  arbitrage  rebate 
requirement. 

(m)  Termination  of  1%  percent  penalty  in  lieu 
of  arbitrage  rebate. 

(1)  Termination  of  1^  percent  penalty  after 
initial  temporary  period. 

(2)  Termination  of  percent  penalty 
before  end  of  initial  temporary  period. 

(3)  Application  to  reasonable  retainage. 

(4)  Date  construction  is  substantially 
completed. 

(5)  Initial  temporary  period. 

(6)  Example. 

(n)  Payment  of  penalties. 

(1)  Rounding  rule. 

(2)  Computation  credit. 

(3)  Method. 

(4)  Failure  to  pay. 

(i)  Innocent  failures. 

(ii)  Payment  of  additional  penalty  in  lieu  of 
loss  of  tax  exemption. 

(A)  General  rule. 

(B)  Waiver  by  Commissioner. 

(iii)  Effect  of  failure  to  pay. 

(o)  Pooled  flnancing  bonds. 

(1)  Definition. 

(2)  In  general. 

(3)  Spending  requirements. 

(4)  Apportionment  of  loans. 

(5)  Termination  of  1 14  percent  penalty  in 
lieu  of  arbitrage  rebate. 

(6)  Other  elections. 

(7)  Examples. 

(p)  Elections. 


(1)  In  general. 

(2)  Transition  rule  for  certain  elections. 

(3)  Procedural  requirements. 

(4)  Extension  of  time. 

§  1.148-7  Exception  for  small  Issuers  with 
general  taxing  powers.  [Reserved] 

§  1.148-8  Definitions  and  special  rules 
relating  to  required  retmte. 

(a)  Applicability. 

(b)  Computations  and  determinations. 

(1)  Computation  dates. 

(1)  In  general. 

(ii)  Installment  date. 

(iii)  Final  date. 

(iv)  Other  date. 

(2)  Bond  year. 

(3)  Discharge. 

(4)  Actual  facts. 

(5)  Present  value. 

(6)  Conventions. 

(i)  Whole  intervals. 

(ii)  Short  intervals. 

(iii)  Yield. 

(iv)  Other  conventions. 

(c)  Issue  price. 

(1)  In  general. 

(2)  Special  rules. 

(i)  Reasonable  expectations. 

(ii)  Bona  fide  offering  required. 

(iii)  Tender  bond  remarketing. 

(3)  Fair  market  value  limit. 

(4)  Aggregate  issue  price. 

(d)  Gross  proceeds. 

(1)  In  general. 

(2)  Proceeds. 

(3)  Original  proceeds. 

(4)  Sale  proceeds. 

(5)  Investment  proceeds. 

(6)  Net  sale  proceeds. 

(i)  In  general. 

(ii)  Capitalized  interest. 

(iii)  Special  rules  for  refunded  and 
refunding  issues. 

(7)  Replacement  proceeds. 

(8)  Transferred  proceeds. 

(9)  Indirect  use. 

(10)  Reserve  or  replacement  fund. 

(i)  In  general.  [Reserved] 

(11)  Certain  perpetual  trust  funds. 

(e)  Investments. 

(1)  In  general. 

(2)  Investment  property. 

(3)  Tax-exempt  bond. 

(i)  In  general. 

(ii)  AMT  bond. 

(iii)  Tax-exempt  mutual  fund. 

(4)  Qualified  exempt  investment. 

(i)  In  general. 

(ii)  Exempt  demand  deposit. 

(iii)  Exempt  temporary  investment. 
[Reserved] 

(5)  Security.  [Reserved] 

(6)  Obligation.  [Reserved] 

(7)  Annuity  contract.  [Reserved] 

(8)  Investment-type  property.  [Reserved] 

(9)  Nonpurpose  investment. 

(10)  Purpose  investment. 

(11)  Transferred  investments. 

(12)  SLG. 

(13)  Fixed  rate  investment. 

(14)  Investment  contract. 

(f)  Issues. 

(1)  In  general.  [Reserved] 

(2)  Refundings. 


(i)  Refunding  issue. 

(ii)  Refunded  issue. 

(g)  Refunding  escrow  fund. 

(h)  Elections. 

(1)  In  general. 

(2)  Procedural  requirements. 

(3)  Special  rules. 

(i)  Issue. 

(ii)  Extension  of  time. 

(4)  Cross  reference. 

§  1.148-9  Certain  rules  appUcabie  for 
purposes  of  section  148  gmMrally. 

(a)  Computation  of  yield  on  fixed  yield  issue. 

(b)  Computation  of  yield  on  investments. 

(c)  Refunding  allocation  rules. 

(d)  Certain  imputed  escrow  receipts. 

(e)  Certain  perpetual  trust  funds. 

(f)  Investment  property. 

(g)  Artifice  or  device. 

(h)  Effective  dates. 

(1)  In  general. 

(2)  Computation  of  yield  on  investments. 

(3)  Investment  property. 

§  1.148-10  Purpose  Investments. 

(a)  General  rule. 

(b)  Special  rules  for  student  loans. 

(1)  Program  loans. 

(1)  Materially  higher. 

(ii)  Administrative  costs. 

(2)  Special  allowance  payments. 

(3)  ^ective  date. 

(c)  Special  rules  for  qualiffed  student  loan 

bond  purpose  investments. 

(1)  Yield  adjustment  payment  of  excess 
earnings  to  the  United  States. 

(2)  Scope  of  section. 

(d)  ^cess  earnings  defined. 

(1)  In  general. 

(2)  Yield  deffned. 

(e)  ^cess  earnings  calculation  date  deEned. 

(1)  First  earnings  calculation  date. 

(2)  Subsequent  excess  earnings  calculation 
dates. 

(f)  Time  and  manner  of  making  yield 

adjustment  payments. 

(g)  Yield  adjustment  payment  deEned 

(1)  Last  payment. 

(2)  Special  rule  for  Erst  excess  earnings 
calculation  date. 

(3)  Special  rule  for  subsequent  excess 
earnings  calculation  dates  where  bonds 
are  outstanding. 

(h)  Definitions 

(1)  Acquired  purpose  obligation. 

(2)  Arbitrage  bond. 

(3)  Deemed  redemption  date. 

(4)  Issue  price. 

(5)  Materially  higher. 

(6)  Original  issue  discount. 

(7)  QualiEed  student  loan  bond. 

(8)  Stated  redemption  price  at  maturity. 

(i)  Effective  date. 

§  1.148-11  Arbitrage  rules  for  refunding 
Issues. 

(a)  Scope  of  application. 

(1)  In  general. 

(2)  Application  of  multipurpose  issue 
allocation  rules. 

(i)  Multipurpose  issues  treated  as  separate 
issues  for  certain  purposes. 

(ii)  Multipurpose  issues  not  treated  as 
separate  issues  for  certain  purposes. 
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(3)  Limitations  on  application  for  purposes 
of  section  149(d)  restriction  on  die 
number  of  advance  refundings. 

(4)  Certain  taxable  advance  readings 
taken  into  account  under  section  149(d). 

(i)  In  general. 

(ii)  Example. 

(b)  Definitions  of  refunding  issue  and  prior 

issue. 

(1)  Refunding  issue. 

(2)  Exceptions  and  special  rules. 

(i)  Payment  of  certain  interest 

(ii)  C^ahi  issues  %vith  different  obligors. 

(iii)  Certain  repayments  of  debt  to  related 
parties. 

(iv)  Certain  special  rules  for  purpose 
investments. 

(v)  Substance  of  transaction  controls. 

(3)  Current  refunding  issue. 

(4)  Advance  refunding  issue. 

(5)  Prior  issue. 

(6)  Unrefunded  amount  remains  eligible  for 
future  advance  refunding. 

(c)  Other  definitions. 

(1)  After-arising  replacement  amounts. 

(2)  Debt  service. 

(3)  Multipurpose  issue. 

(4)  Obligation. 

(5)  Principal  amount 

(i)  Bonds  issued  at  a  discount. 

(ii)  Bonds  issued  at  a  premium. 

(e)  Proceeds. 

(7)  Refunding  escrow  fund. 

(s)  Series  of  rebmdings. 

(9)  Transferred  proceikis. 

(d)  Transferred  proceeds  allocation  rule. 

(1)  In  general 

(2)  Relation  of  transferred  proceeds  rule  to 
universal  cap  rule. 

(i)  In  general. 

(ii)  Example. 

(e)  Special  allocation  rules  for  refunding 

issues. 

(1)  Allocations  cf  investments  to 
transferred  proceeds. 

(1)  In  general 

(ii)  Ratable  allocation  method. 

(iii)  Representative  allocation  method. 

(2)  Allocatkma  of  mixed  escrows  to 
investments  and  expenditures  for  debt 
service  on  a  prior  issue. 

(i)  In  general 

(ii)  Special  rule  for  certain  short-term 
funds. 

(3)  Restrictions  on  escrow  restructurings. 

(i)  In  general 

(ii)  Example. 

(f)  Temporary  periods  in  refundings. 

(1)  In  general 

(2)  Categories  of  temporary  periods  in 
refundings. 

(i)  General  temporary  period  for  refunding 
issues. 

(ii)  Temporary  periods  for  current 
refunding  issues. 

(iii)  Temporary  periods  for  transferred 
proceed 

(iv)  Certain  investment  proceeds. 

(v)  Certain  accrued  interest 

(vi)  Certain  costs  of  issuance. 

(vii)  Certain  amounts  in  a  bona  fide  debt 
service  fund. 

(3)  Permitted  waivers  of  temporary  periods 
and  minor  portions. 

(g)  Minor  portions  in -refundings. 

(h)  Reasonably  required  reserve  or 

replacement  fimds  in  refundings. 


(1)  In  general 

(1)  Aggregate  limitation  on  higher  yielding 
investments  in  reserve  funds  for 
refunding  issue  and  refunded  Issue. 

(iij  Use  limitation. 

(2)  Ruling  required  for  reserve  or 
replacement  funds  in  higher  amounts. 

(i)  Payment  to  Internal  Revenue  Service 
with  respect  to  certain  transferred 
proceeds  of  a  current  refunding  issue. 

(1)  In  general 

(2)  Effect  of  payment. 

(3)  Manner  of  payment. 

(j)  Multipurpose  issue  allocations. 

(1)  In  general. 

(1)  Allocation  of  proceeds  and  investments 
to  portions  of  issue. 

(ii)  Ailocation  of  bonds  to  portions  of  issue. 

(iii)  Allocations  involving  certain  common 
costs. 

(iv)  Separate  issue  treatment. 

(2)  General  anti-abuse  rule  for 
multipurpose  issue  allocations. 

(3)  Separate  governmental  purposes  of  a 
multipurpose  issue. 

(i)  In  general. 

(ii)  Financing  of  common  costs. 

(iii)  Example. 

(4)  Allocations  of  bonds  of  a  mnltipurpose 
issue. 

(i)  Safe  harbor  for  pro  rata  allocation 
method  for  bonds. 

(ii)  Safe  harbor  for  allocations  of  bonds 
used  to  fmance  separate  purpose 
investments. 

(iii)  Rounding  of  bond  allocations  to  next 
whole  bond  denomination  permitted. 

(iv)  Restrictions  on  allocations  of  bonds  to 
refunding  purposes. 

(5)  Limitation  on  multi-generation 
allocations. 

(k)  General  anti-abuse  rule  for  refundings. 

S  1.148-1  Required  rebate  to  the  United 
States. 

(a)  General  rule.  Under  section  146(f) 
and  this  section,  any  bond  that  is  part  of 
an  issue  shall  be  treated  as  an  arbitrage 
bond  (within  the  meaning  of  section  148) 
if  the  requirements  of  this  section  are 
not  met  with  respect  to  the  issue.  This 
section  does  not  apply  to  any  qualified 
veterans'  mortgage  bond,  or  to  any 
qualihed  mortgage  bond  issued  on  or 
before  December  31, 1988.  See  8  1.148- 
OT  for  scope  and  effective  date.  See 

8  1.148-6  for  6  month  teaq>orary 
investment  exception.  See  8  1.146-7  for 
exception  for  small  issuers  with  general 
taxing  powers.  See  8  L148-8  for 
definitions  and  special  rules  relating  to 
required  rebate.  See  8  1>150-1  for 
definitions  and  special  rules  relating  to 
tax-exempt  bond  requirements  in 
general. 

(b)  Required  rebate — (1)  General 
rule — An  issue  meets  the  requirements 
of  this  section  if — 

(i)  Rebate  installments.  An  amount 
which,  when  added  to  all  previous 
rebate  payments  made  with  respect  to 
the  issue,  equals  at  least  90  percent 
the  sum  of  the  rebatable  arbitrage  plus 


all  previous  rebate  payments  as  of  each 
installment  computation  date;  and 

(ii)  Final  rebate.  All  of  the  rebatable 
arbitrage  as  of  the  final  computation 
date  and  any  income  attributable  to  the 
rebatable  arbitrage;  is  paid  to  the  United 
States  in  accordance  with  the 
requirements  of  paragraph  {b)(3)  of  this 
section.  See  8  1.148-8{b)(l)  for 
definitions  of  installment  and  final 
computation  date.  See  §  1.148-2  for 
computation  of  rebatable  arbitrage.  See 
paragraph  {b)(2)  of  this  section  for 
income  included  in  final  rebate. 

(2)  Income  included  in  final  rebate. 

For  purposes  of  this  section — 

(i)  In  general.  Except  as  otherwise 
provided  in  paragraph  (b)(2)(iv)  of  this 
section,  the  income  attributable  to  the 
rebatable  arbitrage  is — 

(A)  To  the  extent  amounts  are 
identified  under  a  reasonable 
accounting  system  as  the  rebatable 
arbitrage  and  invested  at  an  arm's 
length  interest  rate  during  the  final 
payment  period,  the  amount  earned 
from  investing  such  amounts  during  the 
final  payment  period;  and 

(B)  To  the  extent  amounts  are  not  so 
identified  or  invested,  the  amount  that 
would  have  been  earned  if  such 
amounts  had  bemi  so  identified  and 
were  invested  during  the  final  payment 
period  at  the  final  payment  rate. 

(ii)  Final  payment  period.  The  final 
payment  peri(^  begins  on  the  final 
computation  date  and  ends  on  the  date 
15  days  before  the  final  rebate  is  paid. 
Such  period  shaH  not  include  any  day 
after  the  final  rebate  is  required  to  be 
paid. 

(iii)  Final  payment  rate.  The  final 
payment  rate  is  the  maximum  interest 
rate  (with  interest  compounded  and 
added  to  principal  semiannually)  in 
effect  On  the  final  computation  date  for 
a  SLG  with  a  term  equal  to  the  loi^r  of 
the  final  payment  period  and  30  dajrs.  If 
the  final  rebate  is  paid  no  later  than 
January  16, 1990,  such  rate  shall  not 
exceed  the  average  of  the  maximum 
interest  rates  in  effect  on  the  first 
business  day  of  each  month  during  the 
final  payment  period  for  a  SLG  with  a 
term  of  60  days. 

(iv)  De  Minimis  rule.  No  income  shall 
be  attributable  to  the  rebatable 
arbitrage  if— 

(A)  The  amount  described  In 
paragraph  (b)(2)(i)  of  this  section  is  less 
than  $300;  or 

(B)  The  final  rebate  is  paid  no  later 
than  60  days  after  the  final  computation 
date. 

If  the  final  rebate  is  paid  no  later  than 
January  16. 1990,  paragraph  (b)(2)(iv)(A| 
shall  be  applied  by  substituting  "less 
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than  $1000"  for  "less  than  $300",  and 
paragraph  (b)(2)(iv](B)  shall  not  apply. 

(3)  Payment  of  required  rebate.  For 
purposes  of  this  section — 

(i)  Rebate  installments.  Each  rebate 
installment  is  required  to  be  paid  no 
later  than  the  date  60  days  after  the 
installment  computation  date. 

(ii)  Final  rebate.  The  final  rebate  is 
required  to  be  paid  no  later  than  the 
latest  of — 

(A)  The  date  60  days  after  the  final 
computation  date; 

(B)  The  date  8  months  after  the  date  of 
issue: 

(C)  The  date  60  days  after  the  earlier 
of  the  date  the  issuer  no  longer 
reasonably  expects  section  148(f)(4)(B) 
(relating  to  temporary  investment 
exception)  to  apply  to  the  issue,  and  the 
date  12  months  after  the  date  of  issue; 
and 

(D)  The  date  60  days  after  the  earlier 
of  the  date  the  issuer  no  longer 
reasonably  expects  section  148(f)(4)(C) 
(relating  to  the  2-year  construction 
exception)  to  apply  to  the  issue,  and  the 
date  36  months  after  the  date  of  issue, 
provided  that  this  clause  (D)  shall  not 
apply  to  an  issue  for  which  the  issuer 
has  made  the  election  under  section 
148(f)(4)(C)(vii)  to  pay  penalty  in  lieu  of 
rebate.  In  no  event  shall  such  date  be 
earlier  than  January  16, 1990. 

(iii)  De  Minimis  rule.  Each  rebate 
installment  and  the  final  rebate  may  be 
roimded  down  to  the  nearest  multiple  of 
$100.  For  example,  $793,785.86  is 
rounded  to  $793,700.  Any  amount  less 
than  $100  is  rounded  to  zero. 

(Iv)  Series  of  issues.  [Reserved] 

(v)  Method  of  payment.  A  rebate  or 
correction  amount  is  paid  when  filed 
with  the  Internal  Revenue  Service 
Center,  Philadelphia,  Pennsylvania 
19255.  The  payment  shall  be 
accompanied  by  Form  8038-T  if  the 
payment  is  filed  after  such  form  has 
been  made  generally  available.  Prior  to 
such  time,  the  payment  should  be 
accompanied  by  a  statement  identifying 
the  issuer  and  the  issue  with  respect  to 
which  the  rebate  or  correction  amount  is 
paid  and  a  copy  of  the  Form  8038,  8038- 
G,  or  8038-GC  filed  with  respect  to  the 
issue  (if  such  form  is  required  to  be 
filed).  The  statement  shoidd  include  the 
Committee  on  Uniform  Security 
Identification  Procedures  (CUSIP) 
number  for  the  bond  with  the  latest 
maturity  for  which  there  is  a  CUSIP 
number. 

(c)  Certain  failures  not  to  result  in 
loss  of  tax  exemption.  For  purposes  of 
this  section — (1)  Innocent  failures  may 
be  corrected  without  penalty — (i)  In 
general.  An  issue  shall  be  treated  as 
meeting  the  requirements  of  this  section 
notwithstanding  an  innocent  failure  to 


meet  a  requirement  if  the  issuer  pays  the 
correction  amount  to  the  United  States 
in  the  manner  provided  in  paragraph 
(b)(3)(v)  of  this  section  no  later  than  the 
date  that  is — 

(A)  60  days  after  the  later  of  the  date 
the  failure  first  occurred  or  is  discovered 
if  the  correction  amoimt  is  $50,000  or 
more:  or 

(B)  180  days  after  the  later  of  the  date 
the  failure  first  occurred  or  is  discovered 
if  the  correction  amount  is  less  than 
$50,000. 

The  Commissioner  may  extend  the  time 
specified  in  this  paragraph  (c)(l)(i)  if  the 
correction  amount  is  less  than  $i^,000, 
or  if  the  issuer  files  a  request  for 
extension  before  the  expiration  of  such 
time. 

(ii)  Innocent  failure — (A)  In  general. 
Factors  to  be  taken  into  account  in 
determining  whether  a  failure  is 
innocent  include  the  size  of  the 
correction  amount,  the  size  of  the  issue, 
the  sophistication  of  the  issuer  (or 
ultimate  obligor),  the  steps  taken  to 
comply,  the  nature  of  the  failure,  and  the 
length  of  the  delay. 

(B)  Explanation  required.  If  the 
correction  amount  is  $50,000  or  more,  a 
failure  shall  be  treated  as  innocent  only 
if  the  correction  amount  is  accompanied 
by  a  brief  explanation  of  the  failure  and 
basis  for  concluding  that  the  failure  is 
innocent. 

(C)  Safe  harbor.  A  failure  shall  be 
treated  as  innocent  if — 

(1)  The  correction  amount  is  paid  no 
later  than  the  date  specified  in 
paragraph  (c)(l)(i)  of  this  section; 

(2)  If  the  correction  amount  is  $50,000 
or  more,  the  brief  explanation  required 
under  paragraph  (c)(l)(ii)(B)  of  this 
section  is  reasonably  accurate;  and 

(2)  The  Commissioner  does  not  notify 
the  issuer  within  90  days  after  the 
receipt  of  the  correction  amount  that 
this  paragraph  (c)(l)(ii)(C)  shall  not 
apply. 

This  paragraph  (c)(l)(ii)(C)  shall  not 
apply  to  a  failure  if  the  issue  is  under 
examination  by  the  Commissioner  at 
any  time  during  the  period  beginning  on 
the  date  the  failure  ^t  occurred  and 
ending  on  the  date  90  days  after  the 
receipt  of  the  correction  amount. 

(iii)  Aggregation  rule.  If  an  issue  fails 
to  meet  more  than  one  of  the 
requirements  of  this  section  as  of  a  date, 
all  the  failures  as  of  such  date  shall  be 
treated  as  one  failure  and  all  the 
correction  amounts  shall  be  treated  as 
one  correction  amount  for  purposes  of 
applying  this  paragraph  (c)(1). 

(2)  Correction  amount — (i)  In  general. 
Except  as  otherwise  provided  in 
paragraph  (c)(2)(ii)  of  this  section,  the 


correction  amount  with  respect  to  a 
failure  is  the  sum  of— 

(A)  The  amount  of  the  rebate  not  paid 
when  required;  and 

(B)  The  amount  that  would  have  been 
earned  if  such  amount  had  been 
invested  during  the  correction  period  at 
the  correction  rate. 

(ii)  Installment  failure — (A)  Corrected 
on  or  before  final  computation  date.  The 
correction  amount  with  respect  to  a 
failure  to  pay  a  rebate  installment  that  is 
corrected  on  or  before  the  final 
computation  date  shall  not  be  less  than 
the  future  value  (as  of  the  date  the 
correction  amount  is  paid)  of  the  amount 
of  the  rebate  installment  not  paid  when 
required.  Future  value  is  determined  as 
provided  in  S  1.148-2(c)(l)  by  treating 
the  first  interval  as  beginning  on  the 
date  the  rebate  installment  was  required 
to  be  paid  and  the  last  interval  as 
ending  on  the  date  the  correction 
amount  is  paid. 

(B)  Corrected  after  final  computation 
date.  The  correction  amount  with 
respect  to  a  failure  to  pay  a  rebate 
installment  that  is  corrected  after  the 
final  computation  date  shall  not  be  less 
than  the  siun  of — 

(1)  The  amoimt  described  in 
paragraph  (c)(2)(ii)(A)  of  this  section 
(determined  as  if  the  correction  amount 
was  paid  on  the  final  computation  date); 
and 

(2)  The  amount  that  would  have  been 
earned  on  such  amount  after  the  final 
computation  date  and  during  the 
correction  period  if  such  amount  had 
been  invested  at  the  correction  rate 
(determined  as  if  the.  correction  period 
began  on  the  final  computation  date). 

(iii)  Correction  period.  The  correction 
period  begins  on  the  date  the  rebate  is 
required  to  be  paid  and  ends  on  the  date 
7  days  before  Ae  correction  amount  is 
paid. 

(iv)  Correction  rate.  The  correction 
rate  is  the  maximum  interest  rate  (with 
interest  compounded  and  added  to 
principal  semiannually)  in  effect  on  the 
first  business  day  of  the  correction 
period  for  a  SLG  with  a  term  equal  to 
the  longer  of  the  correction  period  and 
30  days.  In  the  case  of  a  failure  to  pay 
the  final  rebate,  such  rate  shall  not  be 
less  than  the  maximum  interest  rate  in 
effect  on  the  final  computation  date  for 
a  SLG  with  a  term  equal  to  the  final 
payment  period  and  correction  period. 

(3)  Payment  of  penalty  in  lieu  of  loss 
of  tax  exemption.  An  issue  that  (but  for 
this  paragraph  (c)(3))  would  fail  to  meet 
a  requirement  of  this  section  shall  be 
treated  as  meeting  such  requirement  if 
(and  only  if) — 
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(ij  Hie  Commissioner  determines  that 
the  failure  is  not  due  to  willful  ne^ech 
and 

(ii)  The  issuer  pays  to  the  United 
States  no  later  than  the  date  specified 
by  the  Commissioner  in  such 
determination — 

(A)  The  correction  amoimt;  and 

(B)  A  penalty  equal  to  the  sum  of: 

{1]  50  percent  of  the  amount  of  the 

rebate  not  paid  when  required  (100 
percent  if  any  bcmd  that  is  part  of  the 
issue  is  a  private  activity  bond  other 
than  a  qualified  S01(c)(3)  bond);  and 

(2)  Interest  on  the  amount  of  the 
rebate  not  paid  when  required  for  the 
period  beginning  on  the  date  the  rebate 
was  required  to  be  paid  (at  the 
underpayment  rate  established  under 
section  6621  and  the  regulations 
thereunder).  The  Commissioner  may 
waive  all  or  any  portion  of  the  pencdty 
under  para(^{;^  (c)(3Kii)(B)  of  this 
section. 

(d)  Recovery  of  overpayment. 
(Reserved) 

(e)  Exemption  from  gross  income  of 
sum  rebated.  [Reserved] 

§  1.146-8  Con^HitaOon  of  rebaMile 
arWtraga. 

(a)  General  rule.  The  rebatable 
arbitrage  widi  respect  to  an  issue  as  of 
any  computation  date  is  the  excess  of — 

(1)  Nonpurpose  receipts.  Tbe  future 
value  of  all  the  n<mpurpo8e  receipts  with 
respect  to  the  issue;  over 

(2)  Nonpuipose  payments.  The  future 
value  of  all  the  nonpuipose  payments 
with  respect  to  the  issue.  Future  value  is 
computed  as  of  the  computation  date. 
See  paragraph  (b)  of  this  section  for 
determination  of  nonpurpose  receipts 
and  payments.  See  paragraph  (c)  of  this 
section  for  computation  of  future  value. 
See  §  1.148-6  for  6-month  temporary 
investment  exception  and  other  special 
rules.  See  §  1.14^  for  definitions  and 
special  rules  relating  to  required  rebate. 
See  §  1.150-1  for  definitions  and  special 
rules  relating  to  tax-exempt  bond 
requirements  in  general. 

(b)  Determination  of  nonpurpose 
receipts  and  payments — (1)  In  general. 
For  puiposes  of  paragraph  (a)  ^  this 
section,  any  receipt  or  payment  with 
respect  to  a  nonpurpose  investment 
atiocated  to  an  issue  is  a  nonpurpose 
receipt  or  payment  with  respect  to  such 
issue.  See  f  1.148-4  for  allocation  and 
accounting  rules. 

(2)  Reoe^rts.  For  purposes  of  this 
section — 

(ij  Actual  receipt  The  term  receipt 
means,  with  respect  to  an  investment 
allocated  to  an  issue,  any  amount 
actually  or  constructively  received  with 
respect  to  the  investment  Except  as 
provided  in  §  1.148-4{c){3),  receipts  are 
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not  reduced  by  selling  commissions, 
adndnistrative  expenses,  or  similar 
expenses.  See  S  1-451-2  for  examples  of 
constructive  receipt 

(ii)  Disposition  receipt.  An  investment 
that  ceases  to  be  allocated  to  an  issue 
other  than  by  reason  of  a  sale  or 
retirement  shall  be  treated  as  if  sold  on 
the  date  of  such  cessation  for  fair 
market  value.  For  example,  an 
investment  allocated  to  an  issue  on  the 
final  computation  date  is  treated  as  if 
sold  for  fair  market  value  on  such  date. 
See  paragraph  (d)  of  this  section  for 
determination  (rf  fair  maiicet  value.  This 
paragraph  (b)(2)(ii)  shall  not  apply  for 
purposes  of  computing  the  present  value 
of  an  investment  under  paragraph  (e)  of 
this  section. 

(iii)  Installment  date  receipt.  For 
purposes  of  applying  paragraph  (a)(1)  of 
this  section  on  an  installment 
computation  date,  the  fair  market  value 
of  all  ntmpurpose  investments  allocated 
to  the  issue  at  the  close  of  business  on 
such  date  shall  be  taken  into  account  as 
a  nonpurpose  receipt  with  respect  to  &e 
issue  as  of  such  date.  The  preceding 
sentence  may  be  applied  on  any 
installment  computation  date  to  all  fixed 
rate  investmmits  1^  substituting  present 
value  for  fair  market  value.  See 
paragraph  (e)  this  section  feu* 
computation  of  [u^ent  value. 

(ii^  Rebate  receipt  Any  amount 
recovered  with  respect  to  an  issue  under 
§  1.148-l(d)  shall !:«  treated  as  a 
nonpurpose  receipt  with  respect  to  the 
issue. 

(v)  Imputed  receipt  Any  imputed 
receipt  with  respect  to  an  investment 
shall  be  treated  as  a  receipt  with  respect 
to  sudi  Investment.  See  S  1.146-5  for 
transactions  giving  rise  to  imputed 
receipts. 

(3)  Payments.  For  purposes  of  this 
section — 

(i)  Direct  payment  The  term  payment 
means,  widi  respect  to  an  investment 
allocated  to  an  issue,  the  amount  of 
gross  proceeds  of  the  issue  to  which  die 
investment  Is  allocated  directly  used  to 
purdiase  the  hivestment.  Except  as 
provided  in  { 1.148-4(cK3),  payments  do 
not  indude  brokerage  commissions, 
administrative  expenses,  or  similar 
expenses. 

(ii)  Constructive  payment  An 
investment  that  was  not  directly 
purchased  with  gross  proceeds  of  the 
issue  to  whidi  the  investment  is 
allocated  shall  be  treated  as  if  direedy 
purchased  widi  such  gross  proceeds  for 
fair  market  value  on  Ae  date  so 
allocated.  For  example,  an  investment  in 
a  reserve  fund  that  was  not  purdiased 
with  gross  proceeds  allocate  to  the 
issue  is  treated  as  if  purchased  with 
such  gross  {N'oceeds  for  fair  market 
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value  on  the  date  the  investment  is 
allocated  to  the  issue. 

(iii)  Rebate  payment  Any  payment  of 
rebatable  arbitrage  with  respect  to  an 
issue  as  provided  in  S  1.148-l(b)(3)(v)  no 
later  than  the  date  required  under 

§  1.146-i(b)(3)(i)  shall  be  treated  as  a 
nonpurpose  payment  with  respect  to  the 
issue. 

(iv)  Coordination  with  correction 
amount  The  amount  of  any  rebate 
installment  with  respect  to  an  issue 
required  to  be  paid  under  $  1.148- 
l(bKl)(i)(A)  but  not  paid  by  the  date 
reqii^^  under  S  1.148-l(b)(3)(i)  shall  be 
treated  as  a  nonpurpose  payment  with 
respect  to  the  issue  as  of  the  date  the 
amount  is  required  to  be  paid. 

(4)  Computation  date  credit — (i)  In 
general.  For  purposes  of  paragraph  (a)(2) 
of  this  section,  the  computation  date 
credit  on  each  eligible  computation  date 
shall  be  treated  as  a  nonpurpose 
payment  with  respect  to  the  issue  as  of 
such  date. 

(ii)  Credit  amount  The  computation 
date  credit  with  respect  to  an  issue  on 
an  eligible  crniquitation  date  is  $3,000. 

(Hi)  Eligible  computation  date.  For 
purposes  of  this  paragraph  (b)(4),  a 
computatimi  date  is  an  eligible 
computation  date  unless  that  date  is  less 
than  one  year  after  the  immediately 
preceding  computation  date  (or  the  date 
of  issue  if  that  date  Is  the  first 
computation  date). 

(c)  Computation  of  future  value — (1) 

In  general.  For  purposes  of  paragraph 
(a)  of  this  section,  the  future  value  of  a 
nonpurpose  receipt  or  payment  at  the 
end  of  any  interval  is  determined  by 
using  the  following  formula: 

FV=PV  (1+i) 
where: 

FV  asHie  future  value  of  the  nonpurpose 
receipt  or  payment  at  the  end  of  the 
interv'aL  Each  interval  ends  on  the  last 
day  of  a  compounding  interval.  The 
compounding  Interval  Is  the  same 
compounding  Interval  used  in  computing 
the  yield  on  the  issue. 

PV =The  future  value  of  the  nonpurpose 
receipt  or  payment  at  the  beginning  of 
die  interv^  or  the  amount  thereof  if  the 
OHnputation  is  for  the  first  interval.  The 
first  interval  begins  on  the  date  the 
nonpurpose  receipt  or  payment  is 
acttudly  or  constnictively  received  or 
paid  (or  otherwise  is  taken  into  account). 
The  amount  of  every  nonpurpose  receipt 
and  payment  with  respect  to  an  issue 
that  is  taken  into  account  at  the 
beginning  of  the  first  interval  may  be 
rounded  to  the  nearest  whole  dollar. 

i^Hie  yield  on  the  issue  during  the 
interval  (expressed  as  a  decimal)  divided 
by  the  number  of  compoimding  intervals 
in  a  year.  See  f  1.148-3  for  computation 
of  yield  on  issue. 
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n= A  fraction,  the  numerator  of  which  ia 
the  length  of  the  interval,  and  the 
denominator  of  which  is  the  length  of  a 
whole  compounding  interval.  Sm 
1 1.148-^)(6)  for  computation 
conventions.  ^ 

(2)  Examples.  The  following  examples 
illustrate  the  application  of  this 
paragraph  (c): 

Example  1.  (i]  On  January  15, 1987,  City  A 
issues  a  Hxed  yield  issue  (as  defined  in 
S  1.148-3{b){l)).  As  selected  by  City  A,  the 
compounding  hiterval  is  eadi  S-month  (or 
shorter)  period  ending  July  1  and  January  1, 
and  the  bond  year  is  each  1-year  (or  shorter) 
period  ending  January  1.  See  S  1.148-8(b)(2). 
On  January  15, 1987,  City  A  invests  all  the 
sale  proceeds  of  the  issue  ($49  million, 
consisting  of  the  $50  million  issue  price,  less 
underwriters’  discount  of  $1  million)  in  shares 
of  a  widely  held  mutual  fund  to  which  section 
852  applies.  The  mutual  fund  does  not  pay 
exempt  interest  dividends.  The  only 
investment  proceeds  of  the  issue  are  the  daily 
cash  dividends  paid  on  the  mutual  fund 
shares,  which  are  reinvested  each  day  in 
additional  mutual  fund  shares,  and  amounts 
received  from  redemption  of  the  mutual  fund 
shares.  Assume  there  are  no  other  gross 
proceeds. 

(ii)  City  A  redeems  the  mutual  fund  shares 
and  expends  the  gross  proceeds  for  the 
governmental  purpose  of  the  issue  as  follows: 


Dale 

Amount 

2/01/87 

$2,000,000.00 

5,000,000.00 

15,000,000.00 

20,000,000.00 

9,000,000.00 

4/01/87 . 

6/01/87 

9/01/87.  _ 

1/01/88 _ 

(iii)  The  first  installment  computation 
date  is  January  1, 1992.  See  $  1.148- 
8(b)(l)(H}.  The  yield  on  the  issue  is  7.000 
percent  per  annum  compounded 
semiannually  (computed  on  a  30  day 
month/360  day  year  basis).  The 
rebatable  arbitrage  as  of  the  first 
installment  computation  date  is 
$159,590.74,  computed  as  follows: 


Date 

Receiots 

(payments) 

FV  (7.000  percent) 

1/15/87 -. 

$(49,000,000.00) 

$(68,934,646.17) 

2/01/87 ._ 

^000,000.00 

2,805,068.27 

4/01/87... 

5,000,000.00 

6,932,714.69 

6/01 /87„. 

15,000,000.00 

20,561,011.00 

9/01 /87._ 

20,000,000.00 

26,947,161.62 

1/01/88.„ 

9,000,000.00 

11,851,281.33 

1/01/92 ... 

(3,000.00) 

(3,000.00) 

Reba- 

159,590.74 

table 

arfai- 

trage 

(1/01/ 

92). 

The  initial  $49  million  investment  and 
each  daily  reinvestment  of  a  cash 
dividend  is  a  nonpurpose  payment.  See 
paragraph  (b)(3}(i)  of  this  section.  Eadi 


daily  cash  dividend  and  each  amount 
received  fi'om  redemption  of  the  mutual 
fund  shares  is  a  nonpurpose  receipt  See 
paragraph  (b)(2)(i)  of  this  section.  Each 
nonpurpose  receipt  arising  firom  a  daily 
cash  dividend  can  be  netted  against  the 
nonptupose  pasrment  arising  firom  the 
reinvestment  of  that  dividend. 
Accordingly,  the  above  computation 
reflects  only  the  initial  $49  ii^ion 
nonpiurpose  payment  the  5  nonpurpose 
receipts  arising  from  the  mutual  fund 
sheu'e  redemptions,  and  the  $3,000 
computation  date  credit  under 
paragraph  (b)(4)  of  this  section. 

(iv)  City  A  pays  90  percent  of  the 
rebatable  arbitrage  (^43,631.67)  to  the 
United  States  on  February  28, 1992.  City 
A  redeems  all  the  bonds  on  January  1, 
1994.  The  final  computation  date  is 
Janua^  1, 1994.  See  S  1.148-^b)(l)(iii). 
The  yield  on  the  fixed  yield  issue  ia 
7.000  percent  per  anniun  compounded 
semiannually.  This  yield  is  used  to 
future  value  the  receipts  and  payments 
from  the  date  of  issue  to  the  ^al 
computation  date.  See  paragraph  (c)(1) 
of  this  section.  The  rebatable  arbitrage 
as  of  the  final  computation  date  is 
$17,099.19,  computed  as  follows: 


Date 

Receipts 

(payments) 

FV  (7.000  percent) 

1/15/87 _ 

(49,000,000.00) 

$(79,104,092.02) 

2/01/87 _ 

2,000,000.00 

3,218,880.36 

4/01/87 _ 

5,000,000.00 

7,955,449.56 

6/01/87.-... 

15,000,000i)0 

23,594,233.04 

9/01/87 _ 

20,000,000.00 

30,922,487.77 

1/01/88 . 

9,000,000.00 

13,599,617.92 

1/01/92 _ 

(3,000.00) 

(3,442.57) 

2/28/92 . 

(143,631.67) 

(163,034.87) 

1/01/94 . 

(3,000.00) 

(3,000.00) 

17,099.19 

table 

arbi- 

trage 

(1/01/ 

94). 

Example  2.  (i)  The  facts  are  the  same  as  in 
Example  1,  except  that  the  issue  is  a  variable 
yield  issue  (as  defined  in  {  1.148-3(b)(2)).  The 
yield  on  the  variable  yield  issue  (hiring  the 
first  yield  period  (the  period  beginning  on  the 
date  of  issue  and  ending  on  the  first 
installment  computation  date)  is  7.000 
percent  per  annum  compounded 
semiannuaLty.  The  rebatable  arbitrage  as  of 
the  first  installment  computation  is  the  same 
as  in  Example  1  (iii)  ($159,590.74). 

(ii)  City  A  pays  90  percent  of  the  rebatable 
arbitrage  ($143,631.07)  to  the  United  States  on 
February  28, 1992.  The  yield  on  the  variable 
yield  issue  diuing  the  second  yield  period 
(the  period  beginning  after  the  close  of 
business  on  the  first  installment  computation 
date  and  ending  on  the  final  computation 
date,  1/01/94)  is  6J00  percent  per  annum 
compounded  semiannually.  This  yield  is  used 
to  future  value  the  receipts  and  payments 
after  the  first  installment  computation  date 
(1/01/92).  See  paragraph  (c)(1)  of  this  section. 


The  rebatable  arbitrage  as  of  the  final 
computation  date  is  $10,781.98,  computed  as 
follows: 


Date 

Receiots 

(payments) 

FV  (7.000/6.500 
percent) 

1/15/87 -. 

$(49,000,000.00) 

$(78,342,565.99) 

2/01 /87-. 

2,000,000.00 

3,187.692.56 

4/01/87-. 

5,ooaooo.oo 

7,878,863.36 

6/01 /87-. 

15,000,000.00 

23,367,094.06 

9/01/87- 

20,000,000.00 

30,624,800.52 

1/01/88- 

9,000,000.00 

13,468,695.95 

1/01/92- 

(3,000,00) 

(3,409.43) 

2/28/92 ... 

(143,631.67) 

(161,589.05) 

1/01/94- 

(3,000.00) 

(3,000.00) 

Rebat- 

16,781.98 

able 

arbi- 

trage 

(1/01/ 

04). 

(iii)  Alternatively,  the  rebatable  arbitrage 
as  of  dte  final  computation  date  could  be 
computed  as  follows: 


Data 

Receiots 

(payments) 

rebatabte 

arbitrage 

FV  (8.500 
percent) 

1/01/92 _ 

$159,590.74 

$181,371.03 

2/28/92 _ 

(143,631.67) 

(161,569.05) 

1/01/94 _ 

(3,000.00) 

(3,000.00) 

Rebatable 

16,781.98 

arbitrage  (1/01/ 

#4). 

Example  3.  (i)  The  facts  are  the  same  as  in 
Example  2,  except  that  all  the  bonds  are 
redeemed  on  January  1, 2001,  and  the  issue  is 
treated  as  a  fixed  yield  issue  after  the  close 
of  business  on  the  first  installment 
computation  date  (1/01/92).  See  1 1.148- 
3(b)(3)(ii).  The  yield  on  the  fixed  yield  issue 
as  of  the  second  installment  computation 
date  (1/01/97)  is  7.500  percent  per  annum 
compounded  semiannually.  This  yield  is  used 
to  future  value  the  receipts  and  payments 
after  the  first  installment  computation  date. 
See  paragraph  (c)(1)  of  this  section.  The 
rebatable  arbitrage  as  of  the  second 
installment  computation  date  is  $22,467.12, 
computed  as  follows: 


Date 

Receiots 

(payments) 

i  FV  (7.000/7.500 
percent) 

1/15/87... 

$(49,000,000.00) 

$(99,613,592.88) 

2/01/87... 

2,000,000.00 

4,053,446.91 

4/01/87- 

5,000,000.00 

10,018,077.36 

6/01/87- 

15,000,000.00 

29.711,564.40 

9/01/87... 

20,000,000.00 

38,939332.67 

1/01/88- 

9,000,000.00 

17,125,622.30 

1/01/92- 

(3,000.00) 

(4,335.13) 

2/26/92... 

(143,631.87) 

(205,148.51) 

1/01/97... 

(3,000.00) 

(3,000.00) 

Reba- 

22,467.12 

table 

arbi- 

trage 

(1/01/ 

87). 
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(ii)  Alternatively,  the  rebatable  arbitrage  as 
of  the  second  installment  computation  date 
could  be  computed  as  follows: 


Date 

ReceiDts 

(payments) 

rebataole 

aronrage 

FV  (7.500 
percent) 

1/01/92 . 

$159,590.74 

(143,631.67) 

(3,000.00) 

$230,615.63 

(205,148.51) 

(3.000.00) 

9/9ft/ft9 

1/01/97 . 

Rebatable 
aibitrage  (1/01/ 
97). 

22,467.12 

(iii)  City  A  computes  the  minimum  required 
payment  as  follows: 


Rebatable  arbitrage . $22,467.12 

Total  oi  previous  rebate  payments 

$143,631.67 

Total _ $166,098.79 

90  percent  of  total . 3^49,488.91 

Less  total  of  previous  rebate . $(143,631.67) 

payments 

Equals . $5,857.24 

Rounded  (minimum  required 

payment) . $5,800.00 


(iv)  City  A  pays  $5,800.00  to  the  United 
States  on  February  28, 1997.  The  yield  on  the 
Fixed  yield  issue  as  of  the  Hnal  computation 
date  (l/Ol/Ol)  remains  7.500  percent  per 
annum  compounded  semiannually.  This  yield 
is  used  to  future  value  the  receipts  and 
payments  after  the  Hrst  installment 
computation  date  (1/01/92)  and  until  the  Final 
computation  date.  See  paragraph  (c)(1)  of  this 
section.  The  rebatable  arbitrage  as  of  the 
hnal  computation  date  is  $19,465.37, 
computed  as  follows: 


Date 

Receiots 

(payments) 

FV  (7.000/7.500 
percent) 

1/15/87 . 

$(49,000,000.00) 

($133,728,338.16) 

2/01/87 _ 

2,000,000.00 

5,441,634.05 

4/01/87 _ 

5,000,000.00 

13,448,976.17 

6/01/87 _ 

15,000.000.00 

39,886,907.17 

9/01/87 . 

20,000,000.00 

52,275,587.71 

1/01/88... . 

9,000,000.00 

22,990,647.60 

1/01/92 . 

(3,000.00) 

(5,819.79) 

2/28/92 . 

(143,631.67) 

(275,405.88) 

1/01/97 . 

(3,000.00) 

(4,027.41) 

2/28/97 . . 

(5,800.00) 

(7,696.09) 

1/01/01 . 

(3,000.00) 

(3,000.00) 

Rebatable 

arbitrage 

(1/01/01). 

$19,465.37 

(v)  Alternatively,  the  rebatable 
arbitrage  as  of  the  Hnal  computation 
date  could  be  computed  as  follows: 


Date 

Receipts 

(payments) 

rebatable 

arbitrage 

FV  (7.500 
percent) 

1/01/92 . 

$159,590.74 

(143.631.67) 

(3,000.00) 

(5,800.00) 

309,594.75 

(275.405.88) 

(4,027.41) 

(7,696.09) 

2/28/92 

1/01/97 . 

2/28/97 . : . 

Date 

Receipts 

(payments) 

rebatable 

aronrage 

FV  (7.500 
percent) 

1/01/01 . 

(3,000.00) 

(3,000.00) 

Rebatable 

■ 

$19,465.37 

arbitrage  (1/01/ 

01). 

(vi)  Alternatively,  the  rebatable 
arbitrage  as  of  the  final  computation 
date  could  be  computed  as  follows: 


Date 

Receiots 

(payments) 

rebatable 

aronrage 

FV  (7.500 
peroent) 

1/01/97 . . . „.... 

$22,467.12 

(5,800.00) 

(3,000.00) 

$30,161.45 

(7,696.09) 

(3,000.00) 

2/28/97 

1/01/01 . . . 

Rebatable  arbitrage 
(1/01/01). 

$19,465.37 

(d)  Determination  of  fair  market 
value — (1)  In  general  ^cept  as 
otherwise  provided  iii  this  paragraph 
(d),  the  fair  market  value  of  an 
investment  is  the  price  at  which  a 
willing  buyer  woxild  purchase  the 
investment  firom  a  willing  seller.  If  the 
investment  is  not  readily  salable,  the 
fair  market  value  shall  be  determined  by 
taking  into  account  the  price  at  which  a 
willing  buyer  would  purchase  the  same 
(or  a  substantially  similar)  investment 
from  the  issuer  of  the  investment. 

Except  as  provided  in  §  1.148-4(c)(3),  the 
price  shall  not  be  increased  by 
brokerage  commissions,  administrative 
expenses,  or  similar  expenses. 

(2)  Established  securities  market.  The 
price  at  which  a  willing  buyer  would 
purchase  an  investment  that  is  traded  in 
an  established  securities  market  (within 
the  meaning  of  §  15A.453-l(e)(4)(iv)) 
shall  be  determined  as  provided  in 
§  20.2031-2  of  this  chapter  (Estate  Tax 
Regulations);  provided  that,  if  the 
investment  is  an  obligation  of  the  United 
States  (or  any  agency  or  instrumentality 
thereof,  within  the  meaning  of  section 
149(b))  and  is  backed  by  the  full  faith 
and  credit  of  the  United  States  (or  any 
such  agency  or  instrumentality),  such 
price  shall  be  the  mean  of  theiiid  and 
asked  prices  on  the  date  of 
determination  (or,  if  there  are  no  bid 
and  asked  prices  on  such  date,  on  the 
first  day  preceding  such  date  for  which 
there  are  bid  and  asked  prices).  The  bid 
and  asked  prices  shall  be  determined 
either  by  reference  to  "Composite 
Closing  Quotations  for  United  States 
Government  Securities”  published  by 
the  Federal  Reserve  Bank  of  New  York, 
or  by  reference  to  a  comparable 
compilation  of  bid  and  asked  prices 
regularly  published  in  a  newspaper  of 


general  circulation  throughout  the 
United  States. 

(3)  Refunding  escrow  fund — (i)  In 
general  For  purposes  of  applying — 

(A)  Paragraph  (b)(2)(iii)  of  this  section 
to  any  investment  in  a  refunding  escrow 
fund  on  an  installment  computation 
date;  and 

(B)  Paragraphs  (b)(2)(ii)  and  (b)(3)(ii) 
of  this  section  to  any  investment  in  a 
refunding  escrow  fund  when  the 
investment  ceases  to  be  allocated  to  a  v 
refunded  issue  and  is  allocated  to  a 
refunding  issue  by  reason  of  applicable 
allocation  rules  on  the  refunding  issue; 
the  present  value  of  the  investment  shall 
be  treated  as  the  fair  market  value. 

(ii)  Exception.  Paragraph  (d)(3)(i)(B)  of 
this  section  shall  not  apply  to  an 
investment  that  ceases  to  be  allocated 
to  a  refunded  issue  and  is  allocated  to  a 
refunding  issue  if — 

(A)  The  refunded  issue  is  a  tax- 
exempt  issue  to  which  §  1.14&-1  applies 
and  §  1.148-7  does  not  apply, 

(B)  The  refunding  issue  is  not  a  tax- 
exempt  issue,  and 

(C)  The  refunded  issue  is  sold  after 
May  15, 1989,  or  issued  after  June  14, 
1989,  or  if  paragraph  (d)(3)(i)(B)  of  this 
section  previously  did  not  apply  to  the 
investment  by  reason  of  this  paragraph 
(d)(3)(ii). 

(4)  Certain  SLCs.  If  a  SLG  is  not  in  a 
refunding  escrow  fimd,  the  present  value 
of  the  SLG  shall  be  treated  as  the  fair 
market  value.  See  paragraph  (e)(2)(iii)(B) 
of  this  section  for  special  ^e  for 
determining  this  present  value. 

(5)  Investment  contract.  In  the  case  of 
nonpurpose  investments  purchased 
pursuant  to  an  investment  contract,  the 
outstanding  principal  balance  plus 
accrued  interest  shall  be  treated  as  the 
fair  market  value  for  purposes  of 
applying  paragraph  (b)(2)(iii)  of  this 
section  on  an  installment  computation 
date. 

(e)  Computation  of  present  value.  For 
purposes  of  this  section — 

(1)  In  general  The  present  value  of  an 
investment  on  any  date  is  the  present 
value  as  of  such  date  of  all  the  receipts 
to  be  received  with  respect  to  the 
investment  after  such  date.  In  the  case 
of  an  investment  in  a  refunding  escrow 
fund,  payments  to  be  paid  after  such 
date  shall  be  taken  into  account  as 
negative  receipts.  See  §  1.148-8(b)(5)  for 
formula  for  determining  present  value. 
See  paragraph  (e)(5)  of  this  section  for 
approximate  method  for  determining 
present  value  of  certain  investments. 

(2)  Discount  rate — (i)  In  general  The 
present  value  of  an  investment  is 
computed  by  using  the  yield  on  the 
investment  as  the  discount  rate.  The 
yield  on  an  investment  that  is  allocated 
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to  an  issue  is  the  discount  rate  that 
produces  the  same  present  value  when 
used  in  computing  the  present  value  of 
all  the  receipts  received  and  to  be 
received  with  respect  to  the  investment, 
and  the  present  value  of  all  the 
payments  with  respect  to  the 
investment.  For  purposes  of  the 
preceding  sentence,  present  value  is 
computed  as  of  the  date  the  investment 
became  allocated  to  the  issue. 

(ii)  Special  rules  for  refunding  escrow 
funds.  The  yield  on  an  investment  in  a 
restricted  escrow  is  computed  by 
treating — 

(A)  All  investments  in  the  same 
refunding  escrow  fund  (whether  or  not 
held  concurrently)  as  one  investment: 
and 

(B)  The  date  any  investment  in  the 
refunding  escrow  fund  was  first  in  the 
escrow  as  the  date  the  one  investment 
became  allocated  to  the  issue. 

(3)  Disposition  assumption.  For 
purposes  of  computing  the  present  value 
of  and  yield  on  any  investment  that  is 
not  in  a  restricted  escrow,  it  shall  be 
assumed  that  the  investment  remains 
allocated  to  the  issue  until  and  will  be 
sold  on  the  highest  yield  date  for  the 
stated  price  on  such  date.  The  highest 
yield  date  is  the  date  on  which  the 
holder  is  entitled  (under  the  terms  of  the 
investment  or  pursuant  to  a  separate 
agreement  or  option]  to  require  the 
investment  to  be  purchased  redeemed, 
or  retired  at  a  stated  price  that,  when 
used  in  computing  the  yield  on  the 
investment,  produces  the  highest  yield. 

(4)  Compounding  interval.  For 
purposes  of  computing  the  present  value 
of  and  yield  on  an  investment,  the 
compounding  interval  is  the  same  as  the 
compounding  interval  (as  defined  in 

§  1.148-3(b)(ll))  used  in  computing  the 
yield  on  the  issue. 

(5)  Approximate  method — (i)  In 
general.  If  an  investment  is  an  eligible 
investment,  the  issuer  may  treat  the 
outstanding  par  amount  of  the 
investment  plus  accrued  interest  unpaid 
at  the  close  of  business  on  a  date  as  the 
present  value  of  the  investment  on  such 
date. 

(ii)  Eligible  investment.  An  investment 
is  an  eligible  investment  if — 

(A)  The  investment  is  a  fixed  rate 
investment  that  is  not  a  SLG  and  is  not 
in  a  refunding  escrow  fund; 

(B)  The  payment  taken  into  account 
with  respect  to  the  investment  is  equal 
to  the  outstanding  par  amount  of  the 
investment  plus  accrued  interest  (if  any) 
for  the  period  that  begins  on  a  date  that 
is  less  than  one  year  before  the  date  the 
investment  is  allocated  to  the  issue  and 
that  ends  on  the  date  the  investment  is 
allocated  to  the  issue; 


(C)  All  interest  on  the  investment 
(other  than  such  accrued  interest] 
accrues  on  the  outstanding  par  amount 
of  the  investment  and  is  actually  and 
unconditionally  due  at  periodic  intervals 
of  one  year  or  less. 

(D)  The  first  payment  of  interest  on 
the  investment  (including  such  accrued 
interest)  is  due  at  the  end  of  the  first 
short  compounding  interval  or  at  the  end 
of  the  first  whole  compounding  interval; 
and 

(E)  The  final  maturity  date  of  the 
investment  is  the  highest  yield  date.  See 
paragraph  (e)(3)  of  this  section  for 
highest  yield  date.  See  §  1.150-1  (d)(1)  for 
final  maturity  date. 

(6)  Example.  The  following  example 
illustrates  the  application  of  this 
paragraph  (e): 

Example,  (i)  On  July  1, 1993,  the  first 
installment  computation  date.  City  Y  holds 
two  fixed  rate  investments  that  are  not  in  a 
refunding  escrow  fund.  City  Y  may  treat  both 
of  these  investments  as  if  sold  for  present 
value  (or  both  as  if  sold  for  fair  market  value) 
for  purposes  of  determining  the  installment 
date  receipt  on  the  first  installment 
computation  date  under  paragraph  (b)(2)(iii) 
of  this  section. 

(ii)  One  of  the  investments  is  a  $100,000 
face  amount  8.625%  United  States  Treasury 
note  due  August  15, 1997,  that  pays  interest 
on  February  15  and  August  15  of  each  year. 
The  present  value  of  the  Treasury  note  is 
determined  by  using  the  yield  on  the 
Treasury  note  as  the  discount  rate.  See 
paragraph  (e)(2](i)  of  this  section.  The 
Treasury  note  was  purchased  with  gross 
proceeds  for  $112,000  (including  accrued 
interest)  on  February  1, 1990.  The  yield  on  the 
Treasury  note  is  7.225%  per  annum 
compounded  semiannually,  computed  as 
follows: 


Date 

Receipts 

PV 

(7.2251652778%) 

2/15/90 . 

$4,312.50 

$4,300.61 

8/15/90 . . . 

4.312.50 

4,150.67 

2/15/91 . 

4,312.50 

4,005.95 

8/15/91 . 

4,312.50 

3,866.28 

2/15/92 . 

4,312.50 

3,731.47 

8/15/92 . 

4,312.50 

3,601.37 

2/15/93 . 

4,312.50 

3,475.80 

8/15/93 . 

4,312.50 

3.354.62 

2/15/94 . : . 

4,312.50 

3,237.65 

8/15/94 . 

4,312.50 

3,124.77 

2/15/95.... . 

4,31  ^50 

3,015.82 

8/15/95 . 

4,312.50 

2,910.67 

2/15/96 . 

4,312.50 

2,809.19 

8/15/96 . 

4,312.50 

2,711.24 

2/15/97 . 

4,312.50 

2,616.71 

8/15/97 . 

104,312.50 

61,087.19 

Payment  (2/01/ 

90) . 

112,000.00 

See  paragraph  (e)(2](i)  of  this  section. 

(iii)  The  present  value  of  the  Treasury  note 
on  the  first  installment  computation  date  is 
$108,159.41,  computed  as  follows: 


Date 

Receipts 

PV 

(7.225%) 

8/15/93 . 

$4,312.50 

$4,275.25 

2/15/94 . 

4,312.50 

4,126.19 

8/15/94 . . . 

4,312.50 

3.982.33 

2/15/95 . 

4,312.50 

3,843.49 

8/15/95 . 

4,312.50 

3,709.48 

2/15/96 . 

4,312.50 

3,580.15 

8/15/96 . 

4,312.50 

3,455.32 

2/15/97 . . 

4,312.50 

3,334.85 

8/15/97 . . . 

104,312.50 

77.852.35 

Treasury  note  PV  (7/ 

01/93) . 

108,159.41 

See  paragraph  (e)(1)  and  (e)(2)(i)  of 
this  section. 

§  1.148-3  Computation  of  yield  on  issue. 

(a)  In  general.  Under  this  section,  the 
yield  on  a  fixed  yield  issue  is  the  same 
throughout  the  term  of  the  issue, 
whereas  the  yield  on  a  variable  yield 
issue  changes  each  yield  period.  See 
paragraph  (b)  of  this  section  for 
definitions  and  special  rules.  See 
paragraph  (c)  of  this  section  for 
computation  of  yield  on  fixed  yield 
issue.  See  paragraph  (d)  of  this  section 
for  computation  of  yield  on  variable 
yield  issue.  See  §  1.148-8  for  definitions 
and  special  rules  relating  to  required 
rebate.  See  §  1.150-1  for  definitions  and 
special  rules  relating  to  tax-exempt 
bond  requirements  in  general. 

(b)  Definitions  and  special  rules.  For 
purposes  of  this  section — 

(1)  Fixed  yield  issue — (i)  In  general. 
The  term  “fixed  yield  issue”  means  any 
issue  if  each  bond  that  is  part  of  the 
issue  is  a  fixed  yield  bond.  See  §  1.150-1 
(b)(5)  and  (b)(6)  for  definitions  of  fixed 
yield  bond  and  variable  yield  bond. 

(ii)  Transition  rule.  Any  issue  sold  on 
or  before  May  15, 1989,  and  issued  on  or 
before  June  14, 1989,  shall  be  treated  as 
a  fixed  yield  issue  if  the  issuer  elects  to 
treat  the  issue  as  a  fixed  yield  issue.  See 
§  1.148-8(h)  for  elections. 

(2)  Variable  yield  issue — (i)  In 
general.  The  term  variable  yield  issue 
means  any  issue  that  is  not  a  fixed  yield 
issue. 

(ii)  Yield  period— {fii]  In  general.  The 
first  yield  period  for  a  variable  yield 
issue  begins  on  the  date  of  issue  and 
ends  at  the  close  of  business  on  the  first 
computation  date.  Each  succeeding  yield 
period  begins  immediately  after  the 
close  of  business  on  a  computation  date 
and  ends  at  the  close  of  business  on  the 
next  succeeding  computation  date. 

(B)  Bond  year  election.  The  issuer  of  a 
variable  yield  issue  may  elect  to  treat 
the  last  day  of  any  bond  year  that  is  not 
a  computation  date  as  a  computation 
date  for  purposes  of  applying  paragraph 
(b)(2)(ii)(A)  of  this  section.  An  election 
under  the  preceding  sentence  with 
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respect  to  the  last  day  of  a  bond  year 
may  be  revoked  at  any  time  before  the 
close  of  business  on  a  computation  date 
(mthout  regard  to  the  preceding 
sentence)  that  precedes  such  l^t  day. 

The  revocation  shall  be  effective  only  if 
it  Is  in  writing  and  signed  by  an 
authorized  representative  of  the  issuer 
and  satisfies  the  procedural 
requirements  of  §  1.146-6(hK2). 

(C)  First  and  last  day.  Any  reference 
to  the  last  day  of  a  yield  period  shall  be 
construed  as  a  reference  to  the  period 
before  the  close  of  business  on  such 
day,  and  any  reference  to  the  first  day  of 
a  yield  period  shall  be  construed  as  a 
reference  to  the  period  after  the  dose  of 
business  on  such  day. 

(3)  CoBversioa  to  fixed  yield — (i) 
Conversion  to  fixed  yield  bond.  A 
variable  yield  bond  shall  be  treated  as  a 
fixed  yield  bond  after  the  close  of 
business  on  the  first  day  the  bond  would 
be  a  fixed  yield  bond  if  issued 
immediately  after  the  close  of  business 
on  sodi  day.  The  fixed  yield  bond  shall 
be  treated  as  if  issued  on  such  day  for 
an  issue  price  equal  to  the  amount  taken 
into  account  with  respect  to  the  bond  on 
such  day  under  paragraph  (d}{2Ku)  of 
this  section  (without  regard  to  any 
accrued  interest  taken  into  account 
under  paragraph  (d)(2)(uXA)  of  this 
section).  The  precedii^  sentence  shall 
not  apply  for  puiposes  of  paragraph 

(c) (l)(ii)  of  this  section.  Principal  or 
interest  that  accrued  on  the  variable 
yield  bond  on  or  before  such  day  shall 
not  be  treated  as  principal  or  interest  on 
the  fixed  yield  bond.  See  paragraph 

(d) (4)  of  ^8  section  [Examples  9 
through  II).  This  paragraph  (b](3}(i] 
shall  apply  to  a  variable  yield  bond  that 
is  not  a  tender  bond  only  if  the  issuer 
elects  to  apply  this  paragraph  (b)(3)(i}  to 
the  bond. 

(ii)  Conversion  to  fixed  yield  issue. 
Unless  the  issuer  ot^rwise  elects,  a 
variable  yield  issue  shall  be  treated  as  a 
fixed  yield  issue  as  of  the  first  day  of  a 
yield  period  if  the  issue  would  be  a  fixed 
yield  issue  if  issued  on  such  day.  Each 
bond  that  is  part  of  the  fixed  yield  issue 
shall  be  treated  as  if  issued  on  such  day 
for  the  amount  diat  (but  for  fiiis 
paragra;^  (b)(3)(ii))  would  have  been 
taken  into  a(xx)unt  with  respect  to  the 
bond  on  such  day  under  paragraph 
(dX2)(ii)  or  td)(3)(ii)  of  this  section 
(without  regaid  to  any  accrued  interest 
that  would  be  taken  into  account  under 
paragraph  (d)(2Kii)(A)).  The  preceding 
sentence  shall  not  apply  for  purposes  of 
paragraph  (d)  of  diis  section.  No  issue 
payment  taken  into  account  with  respect 
to  the  variable  yield  issue  under 
paragraph  (d)  of  this  section  shall  be 
taken  into  account  with  respect  to  the 


fixed  yield  bsue  under  paragraph  (c)  of 
this  section.  See  paragraph  (d)(4)  of  this 
section  [Examples  9  through  II). 

(4)  Yield-to-call  bo/xf— (i)  In  general. 

A  yield-to-call  bond  is  treated  as  if  the 
lowest  yield  date  were  the  final  maturity 
date  and  the  stated  retirement  price  on 
the  lowest  yield  date  were  the  stated 
retirement  price  on  the  final  maturity 
date.  If  a  bcmd  to  which  the  preceding 
sentence  applies  is  not  retired  on  or 
before  the  lowest  yield  date  and  an 
event  described  in  { 1.148-3(cK4XU)  or 
1 1.149-^cK4)(iii)  has  occun^  with 
respect  to  t^  bo^,  the  bond  is  treated 
as  it  were  retired  on  that  date  for  the 
stated  retirement  price  on  that  date,  and 
is  treated  as  if  issued  on  that  date  (as 
part  of  the  same  issue)  for  an  issue  price 
equal  to  that  price  (less  any  amount 
included  in  that  price  and  paid  to 
dischaige  principal  or  interest  on  that 
date).  See  paragraph  (cX7)  of  this 
section  {Examples  4. 5.  and  6]  for  fixed 
yirid  bonds  and  paragraph  (d)(4)  of  this 
sectian  [Example  3)  for  current  index 
bonds. 

(ii)  Yieid-to-call  bond.  The  term  yield- 
to^li  bond  means — 

(A)  Any  bond,  other  than  a  bond 
described  in  paragraph  (b)(4Xin)  of  this 
section,  that  is  part  of  a  fixed  yield  issue 
if  the  yield-to-maturity  on  the  bcmd  is 
more  than  one-fcHirth  of  1  percent  higher 
than  the  lowest  yield; 

(B)  Any  fixed  yield  bond  or  current 
index  bcmd.  other  than  a  bond  described 
in  paragraph  (bK4Kifi}  of  this  section, 
that  b  part  of  a  variable  yield  issue  if 
(he  yield-to-maturity  on  the  bond  it 
more  than  one  sixteenth  of  1  percent 
higher  tiian  Ae  lowest  yield;  and 

(C)  Any  variable  yield  bond  (other 
than  a  current  index  bond)  that  is  part  of 
a  variable  yield  issue  if  the  yield-to- 
maturity  on  the  bond  is  higher  than  the 
lowest  yield;  determined  without  regard 
to  paragraph  (bKSXd)  and  (bK4Xi)  irf 
diis  section.  Su^  term  shall  not  Include 
miy  tender  bond.  See  §  1.150-1  (bK7) 
and  {b)(6)  for  definitions  of  tender  bond 
and  current  index  boncL 

(iii)  Exceptions.  A  bond  is  not  trealed 
as  a  yield-to-call  bond  under  fiiis 
paragraph  (b)(4},  if— 

(A)  The  bond  is  not  subject  to 
redeaiption  prior  to  maturity,  or 

(BXI)  The  bond  is  a  fixed  yield  bond; 

[2i  The  stated  rate  of  interest  on  the 
bcmd  remains  constant  during  its  term; 
and 

(3)  The  excess  of  the  issue  price  of  Ae 
bond  over  the  stated  retirement  price  of 
Ae  bond  at  maturity,  stated  as  a 
peicentage  of  the  stated  retirement  price 
of  the  bond,  is  not  greater  Aan  one 
fourA  of  1  percent  multiplied  by  the 
number  of  complete  years  to  Ae  first 


date  on  whlcA  Ae  issuer  or  any  ultimate 
obligor  (or  related  person,  as  defined  in 
section  147ta)(22)  has  a  right  (under  Ae 
terms  of  the  bond  or  pursuant  to  a 
separate  agreement  or  option  entered 
into  in  connection  wiA  the  issuance  of 
the  bond)  to  retire,  redeem,  or  purchase 
the  bond.  For  purposes  of  Ae  preceding 
sentence,  issue  price  and  stated 
retirement  price  do  not  include  accrued 
mterest  for  a  period  of  up  to  6  monAs. 

(5)  Bond  yield — (i)  la  general  The 
term  yield  means,  with  respec^t  to  a 
bond,  the  discount  rate  that  when  used 
m  computing  the  present  value  of  all  the 
uccxmditionally  payable  pa3rment8  of 
principal  and  interest  and  all  the 
payments  for  a  qualified  guarantee  paid 
and  to  be  paid  wi  A  respect  to  Ae  bond 
prcxluc^es  an  amount  equal  to  the  present 
value  of  Ae  issue  price  of  Ae  bond 
Present  value  is  computed  as  of  the  date 
of  issue  of  Ae  bond.  See  $  1.14d-6(c)  for 
definitiem  of  issue  price  (in  general).  If 
paragrajA  (bK3)  of  Ais  section  ai^lied 
to  the  bond,  payments  for  a  qualified 
guarantee  with  respect  to  Ae  variable 
yield  bond  shall  not  be  taken  into 
account 

(iiij  Yield-to-maturity.  The  l«m  yield- 
to-maturity  means,  with  respect  to  a 
bonci  Ae  yield  on  Ae  bond  determined 
by  assmning  Ae  bond  is  retired  on  Ae 
final  maturity  date  for  Ae  stated 
retirement  price  on  such  date.  See 
S  l.lS0-l(dKl)  for  d^nitioQ  of  final 
maturity  date.  See  paragraph  (b)(4Xt}  of 
Ais  section  for  sp^Ad  rules  fen*  yield-to- 
call  bonds. 

(iii)  Lowest  yield.  Tbe  term  lowest 
yield  means,  wiA  respect  to  a  bond,  the 
yield  on  Ae  bond  determined  by 
assuming  Ae  bond  is  reAed  on  Ae 
lowest  yield  date  for  Ae  stated 
retirement  price  on  such  date.  For 
purposes  of  computing  Ae  lowest  yield, 
the  stated  retirement  price  on  Ae  lowest 
yield  date  shall  be  treated  as  an 
unconditicmally  payaWe  payment  of 
^ncipal  and  interest  and  Ae  lowest 
yield  date  is  the  date  Aat  when  used  in 
computing  Ae  yield  on  Ae  bond 
produces  Ae  lowest  yield. 

(6)  Retirement  prices — (1)  In  general 
The  term  retirement  price  means,  wiA 
respect  to  a  bond,  Ae  amount  paid  m 
conneertion  wiA  Ae  retirement  or 
redemption  of  Ae  bond. 

(ii)  Stated  retirement  price — (A)  In 
general  The  stated  retirement  price  of  a 
bond  on  a  date  is  Ae  lowest  price  at 
which  Ae  issuer  or  any  ultimate  obligor 
(or  related  person,  as  defined  in  section 
147(a)(2))  has  a  right  (under  Ae  terns  of 
Ae  bond  or  pursuant  to  a  separate 
agreement  or  option  entered  into  in 
connection  with  Ae  issuance  of  Ae 
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bond)  to  retire  or  redeem  the  bond  as  of 
such  date. 

(B)  Right  to  retire.  A  person  has  a 
right  to  retire  or  redeem  a  bond  as  of  a 
date  even  if  the  exercise  of  the  right  is 
subject  to  a  contingency:  provided  that, 
a  right  to  redeem  a  bond  only  in  the 
event  of  a  remote  contingency  shall  not 
be  taken  into  account  unless  and  until 
the  remote  contingency  has  occurred. 

An  example  of  a  remote  contingency  is 
the  destruction  or  condemnation  of 
facilities  Hnanced  with  proceeds  of  the 
issue  of  which  the  bond  is  a  part,  or,  if 
the  requirements  of  §  1.103-14{b)(l)  are 
met  as  of  the  date  of  issue,  the 
subsequent  failure  to  spend  proceeds  of 
an  issue. 

(7)  Early  retirement  value — (i)  In 
general.  Except  as  otherwise  provided  in 
this  paragraph  (b)(7),  the  early 
retirement  value  of  a  bond  on  any  date 
is  the  lesser  of — 

(A)  The  present  value  of  the  bond  on 
such  date;  and 

(B)  If  the  bond  is  part  of  a  fixed  yield 
issue  (without  regard  to  paragraph 

(b) (3)(ii)  of  this  section)  and  the  yield  to- 
maturity  on  the  bond  is  higher  than  the 
lowest  yield,  the  lowest  stated 
retirement  price  (properly  adjusted  to 
take  into  account  accrued  interest)  on 
any  day  during  the  period  beginning  one 
year  before  such  date  and  ending  90 
days  after  such  date.  See  paragraph 

(c) (7)  of  this  section  [Examples  2,  4,  5,  7, 
and  9)  for  fixed  yield  bonds  and 
paragraph  (d)(4)  of  this  section 
[Examples  1  through  3)  for  current  index 
bonds. 

(ii)  Tender  bond.  The  early  retirement 
value  of  a  tender  bond  on  any  date  is 
the  outstanding  par  amount  of  the  bond 
on  such  date.  See  §  1.150-l(b)(7)  for 
definition  of  tender  bond.  See  paragraph 

(d) (4)  of  this  section  [Examples  4 
through  11). 

(iii)  Special  rules  for  certain  discount 
bonds  subject  to  mandatory  early 
redemption — (A)  In  general.  If  the  yield- 
to-maturity  on  a  bond  that  is  subject  to 
mandatory  early  redemption 
(determined  without  regard  to  any 
payment  for  a  qualified  guarantee)  is 
more  than  one  fourth  of  one  percent 
lower  than  the  composite  yield-to- 
maturity  determined  as  provided  in 
paragraph  (b)(8)  (ii)(B)  of  this  section 
(but  without  regard  to  any  payment  for  a 
qualified  guarantee) — 

(7)  Paragraph  (b)(8)(ii)(B)  of  this 
section  shall  not  apply  for  purposes  of 
determining  the  issue  payments  to  be 
paid  on  the  bond  under  paragraph  (c)  of 
this  section  or  for  purposes  of 
determining  the  early  retirement  value 
of  the  bond  under  paragraph 
(d)(2)(i)(F)(l)  and  (d)(3)(i)(E)  of  this 
section; 


(2)  For  purposes  of  determining  the 
issue  payments  paid  on  the  bond  under 
paragraph  (c)  of  this  section,  the  early 
retirement  value  of  the  bond  on  the  date 
the  bond  is  retired  shall  not  exceed  an 
amount  equal  to  the  greater  of  (i)  the 
retirement  price  of  the  bond;  and  (ii)  the 
present  value  of  the  bond  on  the 
retirement  date  (determined  without 
regard  to  paragraph  (b)(8)(ii)(B)  of  this 
section); 

(3)  For  purposes  of  determining  the 
early  retirement  value  of  the  bond  under 
paragraph  (d)  of  this  section  on  the  date 
the  bond  is  retired,  the  early  retirement 
value  of  the  bond  shall  not  exceed  an 
amount  equal  to  the  greater  of — 

(t)  The  retirement  price  of  the  bond 
less  interest  paid  in  connection  with  the 
retirement;  and 

(/il  The  present  value  of  the  bond  on 
the  retirement  date  (determined  without 
regard  to  paragraph  (b)(8)(ii)(B)  of  this 
section);  and 

(4)  The  early  retirement  value  of  the 
bond  on  the  date  the  bond  is  retired  may 
be  determined  without  regard  to 
paragraph  (b)(8)(ii)(B)  of  this  section  if 
the  bond  is  or  was  part  of  a  variable 
yield  issue.  See  paragraph  (c)(7)  of  this 
section  [Example  P). 

(B)  Mandatory  early  redemption.  A 
bond  is  subject  to  mandatory  early 
redemption  if  the  final  maturity  date  of 
the  bond  is  not  the  earliest  date  on 
which  the  final  payment  of  principal  and 
interest  on  the  bond  is  actually  and 
unconditionally  due  (without  regard  to 
any  unanticipated  event  or  optional 
retirement).  See  §  1.150-1  (d)(1)  and 
(d)(2)  for  deHnitions  of  final  maturity 
date  and  actually  and  unconditionally 
due.  Bonds  evidenced  by  a  single  loan 
instrument  and  to  which  5  1.150-l(d)(3) 
applies  shall  not  be  treated  as  subject  to 
mandatory  early  redemption  for 
purposes  of  paragraph  (b)(7)(iii)(A)  of 
this  section. 

(C)  Exception  for  certain  discount 
bonds.  Notwithstanding  anything  to  the 
contrary  in  paragraphs  (b)(7)(iii)  (A)  and 
(B)  of  this  section,  this  paragraph 
(b)(7)(iii)  applies  to  a  bond  issued  at 
discount  only  if — 

(7)  The  amount  of  the  discount  is 
greater  than  one-fourth  of  1  percent 
multiplied  by  the  number  of  complete 
years  from  the  date  of  issue  to  the  final 
maturity  date; 

[2]  The  amount  of  discount  is  greater 
than  one-eighth  of  1  percent  multiplied 
by  the  number  of  complete  years  from 
the  date  of  issue  to  the  final  maturity 
date  and  the  first  mandatory  early 
redemption  date  is  more  than  15  years 
before  the  final  maturity  date;  or 

(3)  The  amount  of  bonds  subject  to 
mandatory  redemption  on  any  date  is 
more  than  10  percent  greater  than  the 


amount  of  bonds  subject  to  mandatory 
redemption  or  payable  at  maturity  on 
any  later  date. 

(D)  Determination  of  discount.  The 
amount  of  discount  is  defined  as  the 
percentage  obtained  by  dividing  the 
excess  of  the  stated  retirement  price 
over  the  issue  price  of  a  bond  by  the 
stated  retirement  price  of  the  bond.  For 
purposes  of  the  preceding  sentence, 
issue  price  and  stated  retirement  price 
do  not  include  accrued  interest  for  a 
period  of  up  to  6  months. 

(iv)  Special  rules  for  certain  early 
redemptions.  The  early  retirement  value 
of  a  bond  is  the  amount  specified  in 
paragraph  (b)(7)(iv)  (A)  or  (B)  of  this 
section  if  the  bond  is  redeemed  before 
the  final  maturity  date  and  a 
recomputation  of  yield  is  required 
pursuant  to  §  1.148-3(c)(4)  (ii)  or  (iii). 

(A)  Bond  redeemed  pursuant  to  its 
terms.  In  the  case  of  a  bond  redeemed 
pursuant  to  its  terms,  the  early 
retirement  value  is  an  amount  equal  to 
the  actual  redemption  price  of  the  bond 
(including  call  premium,  if  any). 

(B)  Other  bonds.  For  any  redemption 
not  described  in  paragraph  (b)(7)(iv)(A) 
of  this  section,  the  early  retirement 
value  is  an  amount  equal  to  the  sum  of 
the  issue  price  for  the  bond,  determined 
imder  §  1.148-8(c),  and  the  amount  of 
accrued  original  issue  discount, 
determined  under  section  1288(a). 

(8)  Present  value — (i)  In  general.  The 
present  value  of  a  bond  on  any  date  is 
the  present  value  as  of  such  date  of  all 
the  unconditionally  payable  payments 
of  principal  and  interest  and  ail 
payments  for  a  qualified  guarantee  to  be 
paid  on  and  after  such  date  with  respect 
to  the  bond.  See  S  1.148-8(b)(5)  for 
formula  for  determining  present  value. 
See  paragraph  (b)(8)(iii)  of  this  section 
for  approximate  method  for  determining 
present  value  of  certain  bonds.  See 
paragraph  (b)(8)(iv)  of  this  section  for 
special  present  value  for  large  fixed 
yield  issues. 

(ii)  Discount  rate.  etc. — (A)  In  general. 
For  purposes  of  computing  the  present 
value  of  a  bond,  the  yield-to-maturity  on 
the  bond  shall  be  used  as  the  discount 
rate  and  the  bond  shall  be  assumed  to 
be  retired  on  the  final  maturity  date  for 
the  stated  retirement  price  on  such  date. 

(B)  Bonds  subject  to  mandatory  early 
redemption.  For  purposes  of  applying 
paragraphs  (b)(8)(i)  and  (b)(8)(ii)(A)  of 
this  section  to  substantially  identical 
bonds  that  are  subject  to  mandatory 
early  redemption — 

(7)  The  composite  yield-to-maturity  on 
all  such  bonds  shall  be  treated  as  the 
yield-to-maturity  on  each  bond; 

[2)  The  composite  yield-to-maturity 
shall  be  determined  by  assuming  the 
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bonds  are  retired  oa  the  scheduled  earifr 
retirement  dates  and  by  treating  such 
dates  as  the  final  maturity  dates;  and 

(J1  The  present  value  of  each  bond 
retired  in  satisfaction  of  a  mandatory 
early  i<edea^>tion  requirement  .^lall  be 
determined  by  beating  the  mandatory 
early  redemption  date  (in  satisfactioa  of 
wh^  the  botkl  is  retir^J  as  the  final 
maturity  date  and  the  stated  retiresaent 
price  on  such  date  as  the  stated 
retirement  price  on  the  final  maturity 
date.  For  purposes  of  this  paragraph 
(b)(8XiiKB).  the  scheduled  early 
rcth-ement  dates  (and  mandatory 
redemptimi  dates)  shall  be  determined 
on  the  basis  of  reasonable  expectations 
as  of  the  date  of  issue  (if  the  ^tes  are 
not  Hxed  and  determinable  as  of  the 
date  of  issue).  See  paragraph  (c)(7)  of 
this  section  {Exainp2e$  7  through 

(iii)  Approximate  method— In 
general  If  a  bond  is  an  eligible  bond,  the 
issuer  may  treat  the  outstanding  par 
amount  of  &e  bond  plus  (if  the  bond  is 
.lot  a  variable  yield  bond]  unpaid 
accrued  interest  as  of  a  date  (including 
interest  paid  on  such  date)  as  die 
present  value  of  the  bond  on  such  date. 
The  preceding  sentence  shall  not  apply 
for  purposes  of  paragraph  (d)(3)(i}(E]  of 
this  section  if  there  is  unpaid  accrued 
interest  as  of  such  date  (not  including 
interest  paid  on  such  date). 

(B)  Eligibk  bond.  A  bond  is  an  el^ible 
bond  if — 

(t)  The  issue  price  of  the  bond  is  par 
plus  accrued  interest  on  such  par 
aniount  (if  any)  for  the  period  dial 
begins  on  a  date  that  is  less  dian  one 
year  before  the  date  of  issue  and  ends 
on  the  date  of  issue; 

(?)  Ml  interest  on  the  bond  (other  dian 
such  accrued  interest)  accrues  on  the 
outstanding  par  amount  of  the  bond  and 
is  actually  and  unconditionally  due  at 
periodic  intervals  of  one  year  or  less; 

(J)  The  first  payment  of  interest  on  die 
bond  (induding  such  accrued  interest)  is 
due  at  the  end  of  die  first  short 
compounding  interval  or  at  the  end  of 
the  first  urhote  oompounding  interval; 

('#)  The  lowest  stated  retirmneat  price 
of  the  bond  is  not  less  than  the 
outstanding  par  amount  of  the  b<md  plus 
accrued  interest;  and 

(5)  No  payment  for  a  qualified 
guarantee  is  taken  into  account  widi 
respect  to  the  bond  (without  regard  to 
paragraph  (bKl3Ku)(0)  of  this  sectioa). 

(iv)  ^tpec/o/ present  value  for  large 
fixed  yield  issues.  If  the  aggregate  issue 
price  of  the  bonds  issued  as  part  of  a 
fixed  yield  issue  is  $35  million  or  more, 
the  present  value  of  the  bonds  that  are 
part  of  the  issue  shall  be  determined  by 
substituting  “one-sixteenth  of  one 
percent’*  tv  “one-fourth  of  one  percad” 
in  paragraph  (b)(4)(iiHA)  of  this  sectioa. 


(9)  Special  rules  for  variable  yidd 
bonds.  For  purposes  of  determining 
whether  a  variable  yield  bond  (od^ 
than  a  tender  bond)  is  a  yi^-to-cail 
bond  and  for  purposes  of  computing  the 
yield  on  and  {xesent  valoe  and  eaiiy 
retirement  value  of  the  bond — 

(i)  Any  interest  that  is  unoondithmaliy 
payable  but  that  does  not  accrue  at  a 
rate  that  is  fixed  and  determinable  as  of 
the  date  of  issue  shall  not  be  taken  into 
account; 

(u)  The  interest  desoibed  in 
paragraph  (bH9Hi}  of  tins  section  shall 
be  treat^  as  unconditimially  payable  at 
a  rale  that  is  fixed  and  deteminable  as 
of  the  date  of  issue  and  shall  be  fiiwd 
and  determined  on  the  basis  of  the  rate 
establtehed  by  the  interest  index  or 
other  interest  rate  setting  mechanasni  as 
of  such  date; 

(iii)  Payments  for  a  qualified 
guarantee  shall  be  taken  into  account 
only  for  purposes  of  determining 
whether  the  bond  is  a  yield-to-call  bond 
■nH  shall  be  treated  as  level  payments 
for  such  purpose;  and 

(iv)  Interest  that  accrued  on  the  bond 
on  or  before  a  date  and  that  is  payable 
oa  or  after  sudi  date  (including  the 
interest  treated  as  so  accruing  imder 
paragraph  (bK9)(ii)  of  this  section)  shall 
not  be  taken  into  account  in  detennining 
the  present  value  of  the  bond  on  such 
date.  See  para^ph  (d)(4)  of  this  section 
{Examples  1  tl^ou^  J). 

(10)  Actually  paid— [i]  in  general 
Payiamits  of  principal  and  interest  on  a 
bond  that  are  untsoouhtionaliy  payable 
shall  be  treated  as  if  paid  on  the  dale 
actuidly  and  tmconditionally  due  if — 

(A)  'The  rebatable  arbitrage  (with 
rega^  to  this  paragraph  (bKlO))  is  lower 
than  the  rebatable  arbitr^  (without 
regard  to  this  paragraph  (b)(10)}: 

(B)  As  of  the  date  of  issue,  it  is 
reasonably  expected  that  ail  paytnents 
of  principal  and  interest  payable  oa  the 
bond  will  be  paid  no  later  than  the  date 
actually  and  unconditionally  due;  and 

(C)  As  of  the  date  of  issue,  the  holders 
of  all  bonds  that  are  part  of  the  issue  are 
reasonably  asrared  that  sufficient  fiinds 
will  be  available  to  fully  retire  the  bonds 
(after  reduction  for  any  amount  required 
to  be  paid  under  { 1.148-l{b)(l){t). 
determined  without  regard  to  this 
para^ajdi  (bKlb))  in  the  event  that  none 
(or  an  insubstantial  portion)  of  the 
proceeds  of  the  issue  are  expended  for  a 
governmental  purpose  (ncrt  including  the 
payaient  of  the  principal  or  interest  on 
or  the  retirement  price  of  any  bond  tiiat 
is  part  oi  the  issue).  The  reasonable 
assurance  must  be  prerhcated  on  a 
binding  obligation  (enforceable  by  or  on 
behalf  of  the  bondholders)  of  a  pmson 
or  persons  with  sufficient  funds  (and  to 
the  exteat  necessary  the  binding 


obltgation  must  be  enforced).  See 
§  1.150-l(d)(2)  for  definition  of  actually 
and  onconditionaUy  dae. 

(ii)  Unconditionaily  payable — (A)  In 
general  A  payment  ^  principal  or 
interest  on  a  bond  is  unconditionally 
payable  if  ti»  amount  of  tiie  payment 
and  date  the  amoont  is  actually  and 
unconditionally  due  are  fixed  and 
determinable  as  of  the  date  of  issue 
(determined  by  assuming  that  no 
payment  is  paid  before  Ae  latest  date 
the  payment  is  actually  and 
unconditionally  due).  A  payment  ^all 
not  be  treated  as  unconditionaily 
payable  to  the  extent  that  it  is  not 
reasonably  certain  on  the  date  of  issue 
of  the  bond  that  the  payment  actually 
will  be  paid. 

(B)  Variable  yield  bonds.  Any 
payment  of  interest  on  a  variable  yield 
bond  that  is  determined  by  reference  to 
maiket  interest  rates  (including  by 
reference  to  any  Index  of  such  rates) 
after  the  date  of  issue  shall  be  treated  as 
unconditionally  payable  if  the  payment 
would  be  unconditionaUy  payable  if  the 
payment  were  determined  by  reference 
to  interest  rates  that  were  fixed  and 
determinable  as  of  the  date  of  issue. 

(11)  Compounding  interval— {i)  Bond. 
The  compoiaidii^  interval  used  in 
compatiag  the  yidd  on  and  the  present 
value  of  a  bond  is  the  compounding 
interval  used  with  respect  to  each  bond 
that  is  part  of  tiie  issue. 

(11)  Issue.  Tbe  compounding  interval 
us^  in  computing  the  ytdd  on  an  issue 
and  the  present  value  of  amounts  under 
paragraphs  (c)(1)  and  (d)(1)  of  this 
sectioa  is  any  compounding  interval  of 
not  more  than  one  year  that  is  used  with 
respect  to  each  bond  that  is  part  of  the 
issue. 

(12)  Qualified  guarantees— {\)  In 
general  The  term  qualified  guarantee 
means,  with  respect  to  a  bond,  any 
guarantee  of  the  bond  if  the  guarantee 
meets  each  of  the  requirements  of  this 
paragraph  (b)(12). 

(ii)  Guarantee — (A)  In  general.  The 
term  “guarantee“  means,  with  respect  to 
a  bond,  an  imconditional  and  recourse 
obligation  of  a  guarantor  (enforceable 
by  or  on  behalf  of  the  holder  of  tiie 
bond)  to  pay  all  or  part  of  any  payment 
of  prmd]^  or  interest  on  the  bond  (or 
any  payment  of  the  tender  price  of  the 
bond  if  the  bond  is  a  tender  bond)  that 
is  actually  and  unconditionally  due 
under  the  terms  of  the  bond. 

(B)  Secondary  liability.  An  obligation 
to  pay  shall  uot  be  treated  as  a 
guarantee  unless — 

(1)  It  is  reasonably  expected  that  ti» 
guaranty'  will  not  tse  called  upon  to 
make  any  payment  under  the  guarantee 
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(for  whidi  the  guarantor  will  not  be 
reimbursed  immediately  in  cash);  and 
{2]  The  guarantor  is  entitled  to  be  fully 
reimbursed  immediately  or  upon 
commercially  reasonable  repayment 
terms  {during  a  workout  period  that  is 
not  unreasonably  long]  for  any  payment 
under  the  guarantee.  In  no  event  shall 
any  hedging  transaction  described  in 
section  lZ56(eK21(A]  (i)  or  {ii)  be  treated 
as  a  guarantee,  ^e  paragraph  (b){14)  of 
diis  section  for  treatment  of  hedging 
transactions. 

tC)  Guarantor.  The  term  guarantor 
includes  only — 

(7)  The  United  States  (or  any  agency 
or  instrumentality  thereof,  within  the 
meaning  of  section  149(b)): 

(2)  An  entity  that  is  not  exempt  from 
Federal  income  taxation  and  that — 

(i)  Is  a  bank  (within  the  meaning  of 
section  581  or  565(a)(2)(B)); 

(//)  Is  rated  in  one  of  the  two  highest 
(e.g.,  “AA."  “AAA."  "Aa,"  or  "Aaa'*) 
categories  for  unsecured  debt  or 
insxu-anoe  underwriting  or  claims  paying 
ability  by  a  nationally  recognized  rating 
agency;  or 

(///)  By  ksuing  its  policies  causes 
obligations  insiured  thereby  to  be  rated 
in  one  (rf  the  two  highest  categories;  and 
(J)  A  State  insurance  fund  establiibed 
before  May  15, 1969  but  only  with 
respect  to  guarantees  of  obligations  of 
persons  other  than  State  or  local 
government  units  and  of  the  type 
guaranteed  by  such  fund  before  such 
date.  Such  term  shall  not  include  any 
person  that  is  to  use  20  percent  or  more 
of  the  proceeds  of  the  issue  of  which  the 
bond  is  a  part  for  a  private  business  use 
(withia  the  meaning  section  141(bX6i) 
or  a  person  related  to  such  a  person 
(within  the  meaning  of  section  144(a){311. 

(D)  Risk  shifting.  An  obligation  to  pay 
shall  be  treat^  as  a  guarantee  only  to 
the  extent  diat  the  obligation  shifts 
ultimate  credit  risk  with  respect  to  the 
issue.  An  obligation  to  pay  does  not 
shift  ultimate  credit  risk  with  respect  to 
an  issue  to  the  extent  that  the  guarantor 
or  a  person  related  to  the  guarantor 
(within  the  meaning  of  section  144(aK3J) 
is  obligated  to  pay  any  amount  that  is 
taken  into  account  with  respect  to  the 
issue  under  section  141(b)(2}.  For 
purposes  of  this  paragraph  (b)(12)(ii)(D|. 
any  person  that  owns  a  share  of  the 
beneficial  ownership  interests  of 
another  person  shall  be  treated  as 
owning  a  proportionate  share  of  the 
beneficial  ownership  interests  owned  by 
such  other  person,  any  person  a  share  cd 
the  beneficial  owner^ip  interests  of 
which  is  owned  by  another  person  shall 
be  treated  as  owning  a  proportionate 
share  of  the  beneficial  ownership 
interests  owned  by  such  other  person, 
and  any  obligation  to  pay  shall  be 


treated  as  the  obligation  of  any  person 
that  owns  a  proportionate  share  of  the 
beneficial  ownership  interests  of  the 
obligor  and  of  any  person  a 
proportionate  share  of  the  beneficial 
ownership  interests  of  whidi  is  owned 
by  the  obligor  in  the  same  proportion  as 

proportionate  share  so  owned.  For 
purposes  of  the  preceding  sentence, 
proportionate  shares  shall  be 
determined  on  the  basis  of  fair  mitfket 
value,  aiul  no  share  shall  be  taken  into 
account  that  is  less  than  10  percent  of 
the  total 

(E)  Form  of  guarantee.  A  guarantee 
may  be  In  the  form  of  an  insurance 
policy,  surety  bond,  irrevocable  letter  or 
line  of  credit,  or  standby  purchase 
agreement.  A  guarantee  of  the  principal 
and  interest  (m  a  bond  may  be  in  the 
form  of  a  recourse  loan  to  the  gucrantor 
if  the  loan  is  in  Bid)stance  a  guarantee  of 
the  bond.  A  loan  is  not  in  substance  a 
guarantee  unless  the  terms  of  the  loan 
and  bond  are  substantially  identical 
(without  regard  to  any  discrepancy  in 
payment  dates  of  no  more  than  15 
business  days). 

(iii)  Reasonable  charge.  A  guarantee 
of  a  bond  does  not  meet  the 
requirements  of  this  paragraph  (bKl2)  if 
the  payments  for  the  guarantee  of  the 
boi^  exceed  a  reasonable  charge  for  the 
transfer  of  credit  risk.  In  determining 
whether  this  requirement  is  met  th^ 
shall  be  taken  into  account  payments 
charged  by  guarantors  in  comparable 
transactions  (including  transactions  In 
which  the  guarantor  has  no  involvement 
other  than  as  a  guarantor).  In  no  event 
shall  this  requirement  be  considered  met 
unless  the  present  value  of  such 
payments  on  the  issue  is  less  than  the 
present  value  of  the  interest  to  be  saved 
on  the  issue  as  a  result  of  the  guarantee. 
Present  value  is  computed  by  using  the 
yield-to-maturity  on  the  issue  (with 
regard  to  payments  for  the  guarantee]  as 
the  discount  rate. 

(iv)  Nonguaraatee  element — (A)  In 
general.  A  guarantee  of  a  bond  does  not 
meet  the  requirements  of  this  paragraph 
(b)(12)  if  any  payment  denominated  as  a 
payment  for  the  guarantee  or  taken  into 
account  by  the  issuer  as  a  payment  for  a 
qualified  guarantee  with  respect  to  the 
bond  includes  direct  or  indirect  payment 
for  a  cost  risk,  or  other  element  that  is 
not  customarily  borne  by  guarantors  of 
tax-exempt  boncfe  (in  transactions  in 
which  the  guarantor  has  no  involvement 
other  than  as  a  guarantor). 

(B)  Nonguarantee  charges  must  be 
separately  stated.  A  guarantee  shall  not 
be  treated  as  meeting  the  requirements 
of  paragraph  (b)(12)(iv)(A)  of  this 
section  if  the  guarantor  (or  a  related 
person  within  the  meaning  of  section 
147(a)(2))  provides  any  nonguarantee 
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service(B)  the  fee(s)  for  whidi  are  not 
separately  stated.  The  {ueceding 
sentence  shall  not  apply  to  any 
guarantee  entered  into  tm  or  before  fune 
14. 1989. 

(C)  Examples.  The  foUowing  are 
examples  of  payments  that  indude  a 
nonguarantee  element 

(7)  Payments  for  the  guarantee  of  the 
tender  price  of  tender  l^nds  include 
indirect  payment  for  a  noncustomary 
cost  (the  cost  of  rematketing  the  bonds] 
if  the  issuer  or  an  ultimate  ^ligor  (or  its 
agent)  is  not  required  to  use  best  efforts 
to  remarket  bonds  that  are  tendered  for 
purchase  and  not  retired. 

(2)  Payments  for  a  guarantee  indude 
indirect  payment  for  a  noncustomary 
risk  if  the  guarantOT  is  not  reasonably 
assured  that  sufficient  funds  will  be 
available  to  folly  retire  the  bonds  (after 
reduction  for  any  amount  required  to  be 
paid  under  %  1.148-l(b)(l)(i),  determined 
without  regard  to  any  pasrment  for  any 
qualified  guarantee)  in  the  event  that 
none  (or  an  insubstantial  portion)  of  the 
proceeds  of  the  issue  are  expended  for  a 
governmental  purpose  (not  including  the 
payment  of  the  principal  or  interest  on 
or  the  retirement  price  of  any  bond  that 
is  part  of  foe  issue).  The  reasonable 
assurance  must  be  predicated  on  a 
binding  obligation  (enforceable  by  the 
guarantor)  of  a  person  or  persons  with 
suffident  funds  (and  to  foie  extent 
necessary  foe  binding  obligation  must 
be  enforced). 

(3)  Payments  for  a  guarantee  include  a 
nonguarantee  element  if  the  issuer  is 
entitled  to  a  refimd  in  foe  event  a 
guaranteed  bond  is  retired  before  the 
final  maturity  date,  and  foe  amount  of 
the  refund  exceeds  the  unearned  portion 
of  the  payments  for  the  guarantee. 

(4)  If  a  guarantee  is  in  the  form  of  a 
loan  to  the  guarantor,  payments  to  the 
guarantor  include  a  nonguarantee 
element  if  the  payment  for  any 
nonguarantee  service  performed  by  the 
guarantor  does  not  fully  and  adequately 
compensate  the  guarantor  for  such 
service  (or  any  portion  of  such  payment 
is  taken  into  accoimt  as  a  payment  for  a 
qualified  guarantee).  For  purposes  of 
determining  whether  the  guarantor  is 
fully  and  adequately  compensated  for 
such  a  service,  the  payments  for  the 
service  are  compared  to  payments  that 
would  be  charged  for  the  service  if  the 
service  was  performed  by  a  person 
other  than  a  guarantor. 

(5)  Payments  to  a  guarantor  of  a 
revenue  bond  include  a  ncmguarantee 
element  if  the  property  securing  the 
bond  normally  would  be  Insur^  against 
certain  risks  and  the  guarantee  is  used 
to  re{4ace  such  insurance.  For  example, 
if  a  bond  is  secured  solely  by  a 
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multifamily  housing  project  and  the 
revenues  derived  therefrom,  and  the 
project  is  not  insured  against  any  fire 
damage,  payments  to  the  guarantor  of 
the  bond  would  include  a  nonguarantee 
element.  Similarly,  payments  to  the 
guarantor  of  a  qualiHed  mortgage  bond 
would  include  a  nonguarantee  element  if 
the  mortgage  loans  securing  the  bond 
did  not  satisfy  minimum  underwriting 
standards. 

(v)  Purpose  investment  bond 
guarantee.  A  guarantee  of  the  principal 
or  interest  on  an  eligible  purpose 
investment  shall  be  treated  as  a 
guarantee  of  the  related  payments  of 
principal  or  interest  on  bonds  that  are 
part  of  an  issue  and  as  if  paid  for  a 
guarantee  with  respect  to  such  bonds  if 
(and  only  if) — 

(A)  All  payments  of  principal  and 
interest  on  the  purpose  investment  that 
are  original  proceeds  of  the  issue 
coincide  (in  all  events)  with  payments 
on  such  bonds;  and 

(B)  All  such  payments  on  the  purpose 
investment  (and  all  related  payments 
under  the  guarantee)  are  at  all  times 
pledged  unconditionally  and  exclusively 
to  the  payment  of  principal  and  interest 
on  such  bonds  (without  regard  to  any 
bond  after  the  bond  is  legally  defeased). 
See  paragraph  (b)(12)(vi)  of  this  section 
for  when  payments  coincide.  See 
paragraph  (b)(12)(vii)  of  this  section  for 
special  rule  for  parity  issues.  See 
paragraph  (b)(12)(viii)  of  this  section  for 
deflnition  of  eligible  purpose 
investment. 

(vi)  When  payments  coincide.  For 
purposes  of  paragraph  (b)(12)(v)(A)  of 
this  section,  payments  on  a  purpose 
investment  and  a  bond  coincide  if — 

(A)  The  payments  are  actually  and 
unconditionally  due  during  the  same 
compounding  interval  used  in  computing 
the  yield  on  the  bond,  determined  by 
taking  into  account  only  payments  of 
interest  on  the  bond; 

(B)  The  payments  are  actually  and 
unconditionally  due  during  the  same 
compounding  interval  used  in  computing 
the  yield  on  the  bond,  determined  by 
taking  into  accoimt  only  payments  of 
principal  on  the  bond;  or 

(C)  The  payments  on  the  bond  are 
actually  and  unconditionally  due  no 
later  than  one  month  after  the  payments 
on  the  purpose  investment. 

In  applying  this  paragraph  (b)(12)(vi)  to 
an  issue,  there  shall  not  be  taken  into 
account  any  discrepancy  of  no  more 
than  one  month,  or  any  amount  less  than 
$250,000  that  is  required  to  be  used  to 
redeem  bonds  no  later  than  the  first 
available  call  date. 

(vii)  Special  rule  for  parity  issues. 
Payments  on  a  purpose  investment  (and 
related  payments  under  a  guarantee) 


shall  not  be  treated  as  failing  to  meet 
the  requirement  of  paragraph 
(b)(12)(v)(B)  of  this  section  that  such 
payments  are  pledged  exclusively  to  the 
payment  of  principal  or  interest  on 
bonds  that  are  part  of  the  issue  solely  by 
reason  of  the  fact  the  payments  are 
pledged  to  the  payment  of  principal  and 
interest  on  bonds  that  are  part  of  one  or 
more  other  issues  if — 

(A)  The  issue  and  all  the  other  issues 
to  which  the  payments  are  pledged  are 
issued  by  the  same  issuer  pursuant  to 
the  same  master  resolution  or  indenture; 

(B)  All  bonds  issued  under  the  master 
resolution  or  indenture  are  equally  and 
ratably  secured  at  all  times  (without 
regard  to  any  bond  after  the  bond  is 
legally  defeased); 

(C)  Original  proceeds  of  the  issues  of 
which  such  bonds  are  a  part  may  be 
used  only  to  make  or  finance  purpose 
investments  that  are  unconditionally 
and  exclusively  pledged  to  the  payment 
of  such  bonds  and  guaranteed  by  the 
same  guarantor  (and  to  pay 
administrative  expenses  relating  to  the 
financing  of  such  purpose  investments); 
and 

(D)  The  payments  on  the  purpose 
investment  are  not  guaranteed  by  the 
guarantor  to  any  lesser  extent  than  the 
payments  on  any  piupose  investment 
financed  with  original  proceeds  of  any 
of  the  other  issues. 

(viii)  Eligible  purpose  investment  The 
term  eligible  purpose  investment  means, 
with  respect  to  an  issue,  any  purpose 
investment  (or  portion  thereof)  that  is 
allocated  to  sale  proceeds  of  the  issue 
(including  sale  proceeds  allocated  to  the 
refunding  portion  of  a  refunding  issue) 
if— 

(A)  The  investment  is  an  obligation 
that  is  not  a  student  loan  or  for  the 
financing  of  an  owner-occupied 
residence;  and 

(B)  The  yield  on  the  investment  is  not 
reasonably  expected  to  be  materially 
higher  than  the  yield  on  the  issue 
(within  the  meaning  of  S  1.103- 
13(b)(5)(i)(A),  or,  in  the  case  of 
investments  in  acquired  program 
obligations,  within  the  meaning  of 

§  1.103-13(b)(5)(viii))  but  determined — 

(1)  Without  regard  to  any  other 
purpose  investment  and  without  regard 
to  any  payment  for  a  guarantee  of  any 
other  purpose  investment;  and 

(2)  Ebccept  as  otherwise  provided  in 
paragraph  (b)(12)(ix)(A)  of  this  section, 
by  taking  into  account  payments  for  the 
guarantee  of  the  purpose  investment  as 
interest  on  the  issue  and  as  interest  on 
the  purpose  investment  and  not  as 
administrative  costs  for  purposes  of 

§  1.103-13(c)(5). 

(ix)  Transition  rule.  The  requirements 
of  paragi  aph  (b)(12)(viii)(B)  of  this 


section  shall  be  treated  as  satisfied  with 
respect  to  a  purpose  investment 
acquired  on  or  before  Jime  14, 1989,  if 
the  requirements  are  satisfied 
determined  by  taking  into  account — 

(A)  Payments  for  the  guarantee  of  the 
purpose  investment  as  administrative 
costs  for  purposes  of  §  1.103-13(c)(5) 
and  not  as  interest  on  the  issue;  and 

(B)  Any  amendment  to  the  terms  of 
the  purpose  investment  no  later  than  the 
first  date  after  Jxme  14, 1989,  that  any 
amount  with  respect  to  the  issue  is  paid 
or  required  to  be  paid  to  the  United 
States  under  §  1.148-l(b)(l). 

(13)  Special  rules  for  guarantee 
payments,  (i)  Allocation  to  bonds — (A) 
Level  payments.  A  level  payment  for  a 
guarantee  shall  be  allocated  to  the  bond 
to  which  the  level  payment  properly 
relates. 

(B)  Nonlevel  payments.  Nonlevel 
payments  for  a  guarantee  shall  be 
allocated  to  bonds  in  a  manner  that 
properly  reflects  the  proportionate  credit 
risk  for  which  the  guarantor  is 
compensated.  In  the  case  of  identical 
bonds  (including  bonds  subject  to 
mandatory  early  redemption),  the 
proportionate  credit  risk  with  respect  to 
each  bond  is  the  same.  The 
proportionate  credit  risk  with  respect  to 
bonds  that  are  not  identical  shall  be 
determined  by  reference  to  the 
proportionate  interest  reduction 
resulting  from  the  guarantee 
(determined  on  a  present  value  basis 
and  with  adjustments,  if  necessary,  to 
take  into  account  any  level  payments); 
provided  that,  in  the  case  of  bonds  that 
are  not  readily  marketable  without  a 
guarantee  and  for  which  the 
proportionate  interest  reduction  cannot 
reasonably  be  estimated  in  such  a  way 
as  to  properly  reflect  the  proportionate 
credit  risk,  the  proportionate  credit  risk 
shall  be  determined  by  use  of  a 
reasonable  method  that  properly  reflects 
such  risk. 

(ii)  Special  rules  for  variable  yield 
bonds^A)  Level  payments.  Level 
payments  allocated  to  a  variable  yield 
bond  shall  be  treated  as  paid  when  paid 
(but  not  earlier  than  when  actually  due). 
See  paragraph  (d)(4)  of  this  section 
[Examples  4  through  11).  For  purposes  of 
this  paragraph  (b)(13)(ii),  all  payments 
for  a  guarantee  allocated  to  a  bond  shall 
be  treated  as  level  payments  if  all  such 
payments  are  paid  during  a  single  yield 
period,  the  bond  is  outstanding  only 
during  such  yield  period,  and  the  bond  is 
not  retired  before  the  final  maturity  date 
of  the  bond.  See  paragraph  (c)(7)  of  this 
section  [Example  11). 

(B)  Nonlevel  payments.  Nonlevel 
payments  allocated  to  a  variable  yield 
bond  shall  be  treated  as  paid  on  the  first 
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day  of  each  bond  year.  The  amount 
treated  as  paid  on  the  first  day  of  each 
bond  year  (other  than  a  short  bond  year) 
shall  be  the  constant  payment  amount. 
The  amount  treated  as  paid  on  the  first 
day  of  each  short  bond  year  shall  be  the 
product  of  the  constant  payment 
amount  and  the  frac^on  of  a  hill  year 
represented  by  the  short  bond  year.  See 
paragra]!^  (dK4)  of  this  section 
[Examples  4  through  11). 

(C)  Eariy  retirement.  If  a  variable 
yidd  bond  is  retired  before  the  final 
maturity  date,  no  payment  for  a 
guarantee  shall  be  treated  as  paid  with 
respect  to  the  bond  after  the  retirement 
date,  and  the  amount  or  amounts  treated 
as  paid  on  any  day  during  the  1-year 
period  immediately  preceding  the 
retiren^nt  date  (without  regard  to  this 
sentence)  shall  not  be  treated  as  paid  to 
the  extent  properly  allocable  to  the 
period  during  which  the  bond  is  retired. 
For  example,  the  constant  payment 
amount  treated  as  paid  on  the  first  day 
of  the  bcmd  year  during  which  the  boi^ 
is  retired  is  the  product  of  the  constant 
payment  amount  that  would  be  treated 
as  paid  if  the  bond  were  not  retired,  and 
die  fraction  representing  the  portion  of 
the  bond  year  during  which  the  bond  is 
not  retired  See  paragraph  (d)(4}  of  Ais 
section  [Examples  6  and  10). 

(D)  Conversion  to  fixed  yield  bond.  If 
a  fixed  yield  bond  was  a  variable  yield 
bond,  amounts  paid  for  a  qualified 
guarantee  with  respect  to  the  variable 
yield  bond  shall  be  treated  as  paid  with 
respect  to  the  fixed  yield  bond  in  the 
manner  provided  in  this  paragraph 
(b)(13)(ii)  for  purposes  of  paragraphs  (c) 
and  (d)  of  this  section.  See  para^ph 
(d)(4)  ^  this  section  [Examples  9 
through  11), 

(iii)  Definitions  and  special  rules.  For 
purposes  of  this  paragraph  (b)(13) — 

(A)  Level  payment.  A  payment  for  a 
qualified  guarantee  of  a  bond  is  a  level 
payment  if — 

(1)  The  payment  is  one  of  a  series  of 
payments  with  respect  to  the  bond: 

{2)  Each  payment  in  the  sales  is  the 
same  percentage  of  the  outstanding 
amount  of  the  bond  plus  accrued 
interest  for  a  period  of  no  longer  than 
one  year,  determined  as  of  the  date  the 
payment  is  calculated; 

(3)  Each  payment  in  the  series  is  due 
no  eailier  than  one  year  before  and  no 
later  than  one  year  after  the  date  the 
payment  is  calculated;  and 

(4)  The  series  of  payments  are  due  at 
periodic  intervals  (properly  adjusted  to 
take  into  account  any  short  interval)  and 
at  least  one  payment  is  due  each  bond 
year  while  the  guarantee  of  the  bond  is 
in  effect. 

The  accrued  interest  referred  to  in 
paragraph  (b)(13)(iii)(AK2j  of  this 


section  may  be  based  on  a  hypothetical 
interest  rate  (but  not  at  a  rate  above  a 
reasonable  maximum  rate)  if  the  method 
of  calculating  such  interest  does  not 
vary  and  is  not  designed  to  front-load  or 
back-load  payments.  See  paragraph 
{d)(4)  of  this  section  [Examples  4  and  7). 

(B)  Nonlevel  payment.  Any  payment 
for  a  qualified  guarantee  of  a  bond  that 
is  not  a  level  payment  is  a  nonlevel 
payment. 

(C)  Constant  payment  amount.  The 
constant  payment  amount,  with  respect 
to  a  variable  yield  bond,  is  equal  to  the 
present  value  of  all  the  nonlevel 
payments  for  a  qualified  guarantee 
allocated  to  the  bond,  divided  by  the 
present  value  of  all  the  nominal  amounts 
paid  on  the  first  day  of  each  bond  year 
while  the  guarantee  of  the  bond  is  in 
effect  (without  regard  to  any  retirement 
of  the  bond  before  the  final  maturity 
date).  The  nominal  amount  paid  on  the 
first  day  of  each  bond  year  (other  than  a 
short  bcmd  year)  is  $1.  The  nominal 
amount  paid  on  the  first  day  of  a  short 
bond  year  is  the  product  of  Si,  and  the 
fraction  of  a  full  year  represented  by  the 
short  bond  year.  Present  value  is 
computed  as  of  the  first  day  the 
guarantee  is  in  effect  by  using  as  the 
discount  rate  the  composite  yield  on  all 
the  variable  yield  bonds  to  which  the 
nonlevel  payments  relate  (determined 
with  regard  to  level  payments  but 
without  regard  to  any  nonlevel  payment 
and  by  applying  rules  similar  to  the 
rules  in  paragraph  (d)  of  this  section) 
during  the  period  beginning  on  the  first 
day  the  guarantee  is  in  effect  and  ending 
on  the  last  day  of  the  first  yield  period 
ffiat  is  at  least  one  full  year  during 
which  the  guarantee  is  in  effect  (not 
taking  into  accoimt  any  period  after 
whidi  the  guarantee  is  no  longer  in 
effect).  For  purposes  of  the  preceding 
sentence,  the  yield  period  for  a  fixed 
yield  issue  shall  be  the  period 
determined  under  paragraph  (b)(2)(ii)(A) 
of  this  section.  See  paragraph  {d)(4)  of 
this  section  [Examples  4  through  11). 

ff3)  Bond  year.  The  first  bond  year 
shall  be  treated  as  beginning  on  the  first 
day  the  guarantee  of  the  bond  is  in 
effect  and  the  last  bond  year  shall  be 
treated  as  ending  on  the  last  day  the 
guarantee  of  the  bond  is  in  effect 
(without  regard  to  any  retirement  of  the 
bond  before  the  final  maturity  date). 

Any  bond  year  that  is  less  than  12  full 
mondis  is  a  short  bond  year. 

(E)  Aggregation  rule.  All  guarantees 
with  respect  to  variable  yield  bonds  that 
are  part  of  the  same  issue  and  are 
entered  into  widi  the  same  guarantor  (or 
a  related  person  within  the  meaning  of 
secticm  144(a)(3]]  on  or  before  the  first 
computation  date  shall  be  treated  as  one 
guarantee.  The  preceding  sentence  shall 


not  apply  to  guarantees  that  are  not  in 
effect  and  are  not  entered  into  within 
one  year  of  each  other. 

(14)  Certain  hedging  transactions. 
[Reserved] 

(c)  Computation  of  yield  on  fixed 
yield  issue — (1)  General  rule.  The  yield 
on  a  fixed  yield  issue  as  of  any 
computation  date  is  the  discount  rate 
that  produces  the  same  present  value 
when  used  in  computing — 

(1)  Issue  payments.  The  present  value 
of  all  the  issue  payments  paid  and  to  be 
paid  in  connection  with  the  bonds  that 
are  part  of  the  issue;  and 

(ii)  Issue  prices.  The  present  value  of 
all  the  issue  prices  of  the  bonds  that  are 
part  of  the  issue.  Present  value  is 
computed  as  of  the  date  of  issue  of  the 
fixed  yield  issue.  See  §  1.148-8(b)(5)  for 
formula  for  determining  present  value. 
See  paragraph  (c)(2)  of  this  section  for 
determination  of  issue  payments  paid. 
See  paragraph  (c)(3)  of  this  section  for 
determination  of  issue  payments  to  be 
paid.  See  paragraph  (c)(4)  of  this  section 
for  special  rule  regarding  frequency  of 
yield  computations  for  fixed  yield 
issues.  See  paragraph  (c)(5]  of  this 
section  for  transition  rule  for  fixed  yield 
issues.  See  paragraph  (c)(6]  of  this 
section  for  special  rules  for  transitioned 
variable  yield  bonds.  See  paragraph  (b) 
of  this  section  for  definitions  and  special 
rules. 

(2)  Determination  of  issue  payments 
paid.  For  purposes  of  this  paragraph  (c). 
the  issue  payments  paid  as  of  any 
computatioa  date  in  conxmction  with  the 
fixed  yield  bonds  that  are  part  of  a  fixed 
yield  issue  are — 

(ij  Principal  and  interest  Any 
amounts  paid  on  or  before  the 
computation  date  to  discharge  principal 
or  interest  on  the  bonds  (not  including 
the  retirement  price  or  any  amount 
taken  into  account  in  computing  the 
early  retirement  value  of  a  bond  on  the 
retirement  date): 

(ii)  Qualified  guarantee.  Any  amounts 
paid  on  or  before  the  computation  date 
for  a  qualified  guarantee  with  respect  to 
the  bonds  (not  induding  any  amount 
taken  into  account  in  computing  the 
eariy  retirement  value  of  the  bond  on 
the  retirement  date); 

(iii)  Eariy  retirement  value.  If  any 
bond  is  retired  before  the  final  maturity 
date  and  on  or  before  the  computation 
date,  an  amount  equal  to  the  early 
retirement  value  of  die  bond  on  the 
retirement  date;  and 

(iv)  Retirement  price.  If  any  bond  is 
retired  on  the  final  maturity  ^te  and  on 
or  before  the  computation  date,  an 
amount  equal  to  the  retirement  price 
the  bond. 
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(3)  Determination  of  issue  payments 
to  be  paid.  For  purposes  of  this 
paragraph  (c),  the  issue  payments  to  be 
paid  as  of  any  installment  computation 
date  in  connection  with  the  bonds  that 
are  part  of  a  fixed  yield  issue  shall  be 
determined — 

(i)  Scheduled  early  retirements.  By 
assuming  that  bonds  are  retired  on  ^e 
scheduled  early  retirement  date  if — 

(A)  Bonds  are  subject  to  mandatory 
early  redemption  or  are  to  be  retired 
before  the  Hnal  maturity  date  pursuant 
to  a  binding  obligation  that  exists  on  the 
computation  date;  or 

(B)  Bonds  are  to  be  retired  before  the 
final  maturity  date  with  proceeds  of  a 
refunding  issue  issued  on  or  before  the 
computation  date. 

(ii)  Optional  retirements.  Except  as 
otherwise  provided  in  paragraph  (c)(3](i) 
of  this  section,  by  assuming  that  bonds 
are  retired  on  the  final  maturity  date  for 
the  stated  retirement  price  on  such  date. 

(4)  Special  rule  regarding  frequency  of 
yield  computations  on  fixed  yield 
issues — (i)  Generally  no  yield 
recomputation.  In  general,  no  event 
occurring  subsequent  to  the  date  of  issue 
of  a  fixed  yield  issue  (without  regard  to 
paragraph  (b)(l)(ii)  of  this  section)  is 
taken  into  account  in  computing  the 
yield  on  a  fixed  yield  issue.  Except  for 
any  yield  adjustment  to  account  for  an 
event  described  in  paragraph  (c)(4){ii)  or 
(c)(4){iii)  of  this  section,  the  yield  on  a 
fixed  yield  issue  is  the  yield  on  the  issue 
determined  by  treating  the  date  of  issue 
(or  for  an  issue  treated  as  a  fixed  yield 
issue  under  §  1.148-3(b){3){ii),  the 
computation  date  on  which  it  was  first 
treated  as  a  fixed  yield  issue)  as  the 
only  computation  date. 

(ii)  Recomputation  of  yield  in  case  of 
failure  to  spend  proceeds.  The  yield  on  a 
fixed  yield  issue  is  adjusted  to  take  into 
account  the  retirement  of  any  bonds  that 
are  part  of  the  issue  (whether  by 
redemption,  purchase,  or  otherwise) 
prior  to  their  final  maturity  date  or 
scheduled  early  retirement  date  with 
original  proceeds  of  the  issue  if  the 
cumulative  aggregate  amount  of  original 
proceeds  used  for  this  purpose  exceeds 
25  percent  of  the  original  proceeds  of  the 
issue. 

(iii)  Recomputation  of  yield  in  case  of 
^  certain  early  redemptions.  The  yield  on 

a  fixed  yield  issue  is  adjusted  to  take 
into  account  the  following  events: 

(A)  The  retirement  (other  than  with 
original  proceeds  of  the  issue)  of  any 
bond  that  is  part  of  the  issue  (whether 
by  redemption,  purchase,  or  otherwise) 
prior  to  its  final  maturity  date  or 
scheduled  early  retirement  date  and 
prior  to  the  date  that  is  5  years  from  the 
date  that  the  issue  is  first  treated  as  a 
fixed  yield  issue;  or 


(B)  The  expected  retirement  of  any 
bond  that  is  part  of  the  issue  (whether 
by  redemption,  purchase,  or  otherwise) 
prior  to  its  final  maturity  date  or 
scheduled  early  retirement  date  if  prior 
to  the  date  that  is  5  years  after  the  date 
that  the  issue  is  first  treated  as  a  fixed 
yield  issue,  cash  or  nonpurpose 
investments  (other  than  original 
proceeds  of  the  issue)  have  been 
deposited  into  a  fund  that  is  reasonably 
expected  to  be  used  for  that  early 
retirement,  or  the  issuer  has 
contractually  obligated  itself  to  carry 
out  that  early  retirement,  regardless  of 
whether  that  early  retirement  actually 
occurs.  For  purposes  of  this  paragraph 
(c)(4),  amounts  derived  by  an  issuer 
from  a  purpose  investment  are  not 
treated  as  original  proceeds  of  an  issue, 
unless  such  amounts  are  derived  fi'om 
amounts  originally  lent  or  otherwise 
advanced  by  the  issuer  to  the  conduit 
obligor  under  the  purpose  investment  or 
earnings  thereon  that  have  not  been 
expended  by  the  conduit  obligor  for  the 
governmental  purpose  of  the  issue.  See 
paragraph  (c)(7)  of  this  section 
[Examples  1,  2,  3,  ft  ft  and  10). 

(5)  Transition  rule  for  fixed  yield 
issues.  Unless  the  issuer  otherwise 
elects,  the  yield  on  an  issue  shall  be  the 
yield  on  the  issue  determined  by 
treating  the  date  of  issue  as  the  only 
computation  date  if — 

(i)  The  issue  is  a  fixed  yield  issue 
(without  regard  to  paragraphs  (b)(l)(ii) 
and  (b](3)(ii)  of  this  section); 

(ii)  l^e  issue  is  sold  on  or  before  May 
15, 1989,  and  issued  on  or  before  June  14, 
1989; 

(iii)  At  least  25  percent  of  the  net  sale 
proceeds  are  allocated  to  expenditures 
(other  than  expenditures  for  the 
payment  of  the  principal  or  interest  on 
or  the  retirement  price  of  any  bond)  no 
later  than  the  date  that  is  3  years  after 
the  date  of  issue  (and  no  later  than  the 
final  computation  date);  and 

(iv)  No  hedging  transaction  to  which 
paragraph  (b)(14)  of  this  section  applies 
is  entered  into  with  respect  to  the  issue 
which  would  increase  the  rebatable 
arbitrage  if  taken  into  account  in 
computing  the  yield  on  the  issue. 

See  paragraph  (c)(7)  of  this  section 
[Examples  3,  ft  ft  and  10). 

See  §  1.14&-8(d)(6)  for  expenditure  of  net 
sale  proceeds. 

(6)  Special  rules  for  transitioned 
variable  yield  bonds.  For  purposes  of 
this  paragraph  (c) — 

(i)  Issue  payments  paid.  The 
provisions  of  paragraph  (d)(2)  of  this 
section  shall  apply  in  determining  the 
issue  payments  paid  as  of  any 
computation  date  in  connection  with  the 
variable  yield  bonds  that  are  part  of  a 
fixed  yield  issue.  For  purposes  of 


applying  such  provisions,  the  yield 
period  for  the  issue  shall  begin  on  the 
date  of  issue  and  end  on  the  final 
computation  date. 

(ii)  Issue  payments  to  be  paid.  The 
issue  payments  to  be  paid  as  of  any 
installment  computation  date  in 
connection  with  the  variable  yield 
bonds  that  are  part  of  a  fixed  yield  issue 
shall  be  determined  by  assuming  that 
market  interest  rates  in  effect  on  the 
computation  date  do  not  later  change, 
and  that  no  discretionary  action  is  taken 
after  the  computation  date  to  afiect  the 
interest  rate  on  (or  any  other  term  of) 
the  bonds. 

(iii)  Tender  bond  remarketing.  The 
provisions  of  paragraph  (d)(2)(ii)(A)  of 
this  section  shall  apply  in  determining 
the  issue  price  to  be  taken  into  account 
under  paragraph  (c)(l)(ii)  of  this  section 
when  a  tender  bond  is  remarketed. 

See  paragraph  (c)(7)  of  this  section 
[Example  11). 

[7]  Examples.  The  following  examples 
illustrate  the  application  of  this 
paragraph  (c): 

Example  1.  (i)  On  March  1, 1988,  City  A 
issues  an  issue  consisting  of  identical  fixed 
yield  bonds.  The  Hnal  maturity  date  of  each 
bond  is  July  1, 1998.  Interest  is  payable  on 
July  1  of  each  year  at  a  rate  of  10  percent  per 
annum  on  the  outstanding  principal  amount. 
The  aggregate  principal  amount  of  the  bonds 
is  $20  million.  The  aggregate  issue  price  of  the 
bonds  (determined  under  §  1.148-8(c)]  is 
$21,333,333.33  (including  $1,333,333.33  for 
accrued  Interest  from  Juiy  1, 1987  to  March  1, 
1988).  The  bonds  are  subject  to  optional 
redemption  on  July  1, 19M  at  103  percent  of 
par  plus  accrued  interest  and  on  July  1  of  any 
year  thereafter  at  par  plus  accrued  interest. 
The  issuer  elected  under  paragraph  (c)(5)  of 
this  section  not  to  apply  the  transition  rule  for 
fixed  yield  issues.  All  of  the  proceeds  of  the 
bonds  are  spent  within  three  years. 

(ii)(A)  All  the  bonds  are  outstanding  on  the 
first  installment  computation  date  (7/01/92). 
The  yield  on  the  issue  as  of  the  first 
installment  computation  date  is  9.983  percent 
per  aimum  compounded  annually,  computed 
as  follows: 


Date 

Issue 

payments 

PV 

(9.9830505029%) 

7/01/88 . 

$2,000,000.00 

$1,937,558.13 

7/01/89 . 

2,000,000.00 

1,761,687.94 

7/01/90 . 

2,000,000.00 

1,601,781.30 

7/01/91 . 

2,000,000.00 

1,456,389.23 

7/01/92 . 

2,000,000.00 

1,324,194.25 

7/01/93 . 

2,000,000.00 

1,203,998.47 

7/01/94 . 

2,000,000.00 

1,094,712.75 

7/01/95 . 

2,000,000.00 

995,346.78 

7/01/96 . 

2,000,000.00 

905,000.15 

7/01/97 . 

2,000,000.00 

822,854.20 

7/01/98 . 

22,000,000.00 

8,229.810.13 

PV  > . 

$21,333,333.33 

•  PV  Issue  Prices  (3/01/88). 


See  paragraph  (c)(2)(i),  (c)(2)(iv),  and 
(c)(3)(ii)  of  this  section. 
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(B)  The  bonds  are  not  yield-to-call  bonds 
because  the  yield-to-maturity  on  the  bonds 
(9.983%,  the  same  as  the  yield  on  the  issue  to 
maturity  computed  above)  is  not  more  than 
one  fourth  of  one  percent  higher  than  the 
lowest  yield  on  the  bonds  (9.979%),  and 
because  the  issue  price  of  the  bonds  is  not 
higher  than  the  stated  redemption  price  at 
maturity.  See  paragraphs  (b)(4)(ii)(A), 
(b)(4)(iii)(B),  (b)(5)(ii),  and  (b](5](iii)  of  this 
section. 

(iii)  All  the  bonds  are  redeemed  on  July  1, 
1995,  at  par  plus  accrued  interest  ($22 
million).  Because  all  bond  proceeds  were 
expended  and  the  redemption  of  the  bonds 
took  place  after  the  first  installment 
computation  date,  no  recomputation  of  the 
yield  is  required,  and  the  yield  on  the  bonds 
is  9.983  percent.  See  paragraph  (c)(4)(i)  of  this 
section. 

Example  2.  The  facts  are  the  same  as  in 
Example  1,  except  that  all  the  bonds  are 
retired  on  September  15, 1991,  for  $17.5 
million.  Since  the  bonds  are  retired  other 
than  pursuant  to  their  terms,  the  aggregate 
early  retirement  value  of  the  bonds  on 
September  15, 1991,  is  the  issue  price  of  the 
bonds,  plus  any  accrued  original  issue 
discount.  See  paragraph  (b)(7)(iv)(A)  of  this 
section.  The  aggregate  early  retirement  value 
of  the  bonds  is  par  plus  accrued  interest 
($20,411,111.11).  The  yield  on  the  issue  as  of 
the  final  computation  date  (9/15/91)  is  9.982 
percent  per  annum  compounded  annually, 
computed  as  follows: 


Date 

Issue 

payments 

PV  (9.98208583%) 

07/01/88 . 

$2,000,000.00 

$1,937,563.80 

07/01/89 . 

2,000,000.00 

1,761,708.54 

07/01/90 . 

2.000,000.00 

1,601,814.08 

07/01/91 . 

2,000,000.00 

1,456,431.81 

09/15/91 . 

20,411,111.11 

14,575.815.10 

Total . 

$21,333,333.33 

See  paragraph  (c)(2)(i)  and  (c)(2)(iii)  of  this 
section. 

Example  3.  The  facts  are  the  same  as  in 
Examples  1  and  2,  except  that  the  transition 
rule  for  fixed  yield  issues  applies.  The  yield 
on  the  issue  for  purposes  of  computing  the 
rebatable  arbitrage  as  of  each  computation 
date  is  the  yield  on  the  issue  determined  by 
treating  the  date  of  issue  as  the  only 
computation  date.  See  paragraph  (c)(5)  of  this 
section.  This  yield  (9.9^%)  is  the  same  as  the 
yield  computed  as  of  the  first  installment 
computation  date  in  Example  1  (ii)  when  all 
the  bonds  were  outstanding. 

Example  4.  (i)  On  )uly  1, 1988,  City  A  issues 
an  issue  consisting  of  two  fixed  yield  bonds. 
The  final  maturity  dates  of  the  bonds  are  July 
1,  2003  (the  “2003  bond”)  and  July  1,  2008  (the 
“2008  bond").  Interest  on  the  2003  bond  is 
payable  on  July  1  of  each  year  at  a  rate  of  8 
percent  per  annum  on  the  outstanding 
principal  amount.  The  principal  amount  of  the 
2003  bond  is  $10  million.  The  issue  price  of 
the  2003  bond  is  $11  million  (including  $1 
million  issue  premium).  The  2003  bond  is 
subject  to  optional  redemption  on  or  after 
July  1, 1998  at  par  ($10  million)  plus  accrued 
interest.  Interest  on  the  2008  bond  is  payable 
on  July  1  of  each  year  at  a  rate  of  10  percent 


per  annum  on  the  outstanding  principal 
amount  The  principal  amount  and  issue  price 
of  the  2008  bond  are  $10  million.  The  2008 
bond*  is  subject  to  optional  redemption  on  or 
after  July  1, 1998  at  103  percent  of  par  ($10.3 
million)  plus  accrued  interest.  The  issuer 
elected  under  paragraph  (c)(5)  of  this  section 
not  to  apply  the  transition  rule  for  fixed  yield 
issues. 

(ii)(A)  The  2003  bond  is  a  yield-to-call 
bond,  because  the  yield-to-maturity  (B.908%) 
is  more  than  one  fourth  of  one  percent  higher 
than  the  lowest  yield  (6.602%).  See  paragraph 
(b)(4)(ii)(A)  of  this  section.  The  yield-to- 
maturity  and  lowest  yield  are  computed  as 
follows: 

(B)  Table  1. 


Date 

Payment 

PV(6.9083976673%) 

7/01/89 . 

$800,000.00 

$748,304.17 

7/01/90 . 

800,000.00 

699,948.92 

7/01/91 . 

800,000.00 

654,718.37 

7/01/92 . 

800,000.00 

612,410.61 

7/01/93....... 

600,000.00 

572,836.77 

7/01/94 . 

800,000.00 

535,820.18 

7/01/95 . 

800,000.00 

501,195.59 

7/01/96 . 

800,000.00 

468,808.44 

7/01/97 . 

800,000.00 

438,514.14 

7/01/98 . 

800,000.00 

10,177.45 

7/01/99 . 

800,000.00 

383,671.87 

7/01/00 . 

800,000.00 

358,879.08 

7/01/01 . 

800,000.00 

335,688.39 

7/01/02 . 

800,000.00 

313,996.28 

7/01/03 _ 

10,800,000.00 

3,965,029.74 

Issue* . 

1 

1 _ 

11,000,000.00 

‘  Issue  price. 


(C)  Table  2. 


Date 

Payments 

PV(6.6022669808%) 

7/01/89 . 

$800,000.00 

$750,452.94 

7/01/90 . 

800,000.00 

703,974.52 

7/01/91 . 

800,000.00 

660,374.69 

7/01/92 . 

800,000.00 

619,475.16 

7/01/93 . 

800,000.00 

581,108.70 

7/01 /94.„ . 

800,000.00 

545,118.42 

7/01/95 . 

800,000.00 

511,357.15 

7/01/96 . 

800,000.00 

479,686.85 

7/01/97 . 

800,000.00 

449,978.01 

7/01/98 . 

10,800.000.00 

5,698.473.55 

issue  * . 

11,000,000.00 

‘  Issue  price. 


See  paragraphs  (b)(5)(ii)  and  (b)(5)(iii)  of 
this  section. 

(D)  The  2003  bond  is  treated  as  if  the 
lowest  yield  date  (7/01/98)  were  the  final 
maturity  date,  the  stated  retirement  price  on 
such  date  ($10.6  million)  were  the  stated 
retirement  price  on  the  final  maturity  date, 
and  the  yield-to-maturity  were  the  lowest 
yield  (6.602%).  See  paragraph  (b)(4)(i)  of  this 
section. 

(iii)  Both  bonds  are  outstanding  on  the  first 
installment  computation  date  (7/01/93).  The 
yield  on  the  issue  as  of  the  first  installment 
computation  date  is  8.554  percent  per  annum 
compounded  annually,  computed  as  follows: 


Data 

Issue 

payments 

PV(8.5542432566%) 

7/01 /89„ . 

$1,800,000.00 

$1,658,157.20 

7/01 /90„ . 

1,800,000.00 

1,527,491.83 

7/01/91 . 

1,800,000.00 

1,407,123.10 

7/01/92 . 

1,800,000.00 

1,296,239.61 

7/01/93 . 

1,800,000.00 

1,194,093.91 

7/01/94 . 

1,800,000.00 

1,099,997.45 

7/01/95 . 

1,800,000.00 

1,013,315.94 

7/01/96 . 

1,800.000.00 

933,465.07 

7/01/97 . 

1,800,000.00 

859,906.57 

7/01/98 . 

11,600,000.00 

5,192.947.90 

7/01/99 . 

1,000,000.00 

405.401.32 

7/01/00 . 

1,000,000.00 

373,455.06 

7/01/01 . 

1,000,000.00 

344,026.22 

7/01/02 . 

1,000,000.00 

316,916.42 

7/01/03 . 

1,000,000.00 

291,942.91 

7/01/04 . 

1,000,000.00 

268,937.36 

7/01/05 . 

1,000,000.00 

247,744.68 

7/01/06 . 

1,000,000.00 

228,222.01 

7/01/07 . 

1,000,000.00 

210,237.76 

7/01/08 . 

11,000,000.00 

2,130,377.67 

PV* . 

21,000,000.00 

‘  Issue  prices  (7/01/88). 


See  paragraphs  (b)(4)(i),  (c)(2)(i).  (c)(2)(iv), 
and  (c](3)(ii)  of  this  section. 

Example  5.  The  facts  are  the  same  as  in 
Example  4,  except  that  the  2003  bond  is 
retired  fi'om  monies  other  than  bond  proceeds 
on  July  1,  2000,  and  the  2008  bond  is  retired 
fi'om  monies  other  than  bond  proceeds  on 
July  1,  2001.  Even  though  the  2003  bond  is 
outstanding  after  the  lowest  yield  date  (7/01/ 
98),  the  2003  bond  nonetheless  is  treated  as  if 
it  were  retired  for  $10.8  million  on  July  1, 1998 
(the  stated  retirement  price  on  such  date). 

See  paragraph  (b)(4)(i)  of  this  section.  No 
adjustment  to  the  yield  on  the  issue  is  made 
to  reflect  the  fact  that  the  2003  bond 
remained  outstanding  beyond  the  lowest 
yield  date.  Since  the  retirement  of  the  2003 
and  2008  bonds  occurred  after  the  first 
installment  computation  date,  the  yield  on 
the  issue  remains  6.554  percent  per  annum, 
compounded  annually.  See  paragraph  (c)(4) 
of  this  section. 

Example  6.  The  facts  are  the  same  as  in 
Examples  4  and  5,  except  that  the  transition 
rule  for  fixed  yield  issues  applies.  The  yield 
on  the  issue  for  purposes  of  computing  the 
rebatable  arbitrage  as  of  each  computation 
date  is  the  yield  on  the  issue  determined  by 
treating  the  date  of  issue  as  the  only 
computation  date.  See  paragraph  (c)(5)  of  this 
section.  This  yield  (8.5M%)  is  the  same  as  the 
yield  computed  as  of  the  first  installment 
computation  date  in  Example  4  (iii)  when  all 
the  bonds  were  outstanding. 

Example  7.  (i)  On  July  1, 1988,  City  B  issues 
an  issue  consisting  of  five  fixed  yield  bonds. 
The  final  maturity  date  of  each  ^nd  is  July  1, 
1998.  Interest  on  the  bonds  is  payable  on  July 
1  of  each  year  at  a  rate  of  7  percent  per 
annum  on  the  outstanding  principal  amount. 
The  principal  amount  of  each  bond  is  $5 
million.  The  issue  price  of  each  bond  is  99.5 
percent  of  par  ($4,975  million).  The  bonds  are 
subject  to  mandatory  sinking  fund 
redemption  on  July  1  of  each  year  beginning 
July  1, 1994.  On  each  sinking  fund  redemption 
date,  one  of  the  bonds  is  chosen  by  lottery 
and  is  required  to  be  redeemed  at  par  plus 
accrued  interest  ($5.35  million).  The  issuer 
elected  under  paragraph  (c)(5)  of  this  section 
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not  to  apply  the  transition  rule  for  fixed  yield 
issues. 

(ii)(A)  All  the  bonds  are  outstanding  on  the 
first  installment  computation  date  (7/01/93). 
The  bonds  are  assumed  to  be  retired  on  each 
scheduled  mandatory  early  redemption  date 
for  purposes  of  determining  the  issue 
payments  to  be  paid  after  the  first  installment 
computation  date.  See  paragraph  (c)(3)(i)(A) 
of  this  section.  The  issue  payment  taken  into 
account  on  each  mandatory  early  redemption 
date  is  the  early  retirement  value  of  a  bond 
on  sudt  date.  See  paragraph  (cK2)(iii)  of  this 
section.  The  early  retirement  value  of  a  bond 
assumed  to  be  retired  on  each  mandatory 
early  redemption  date  is  the  present  value  of 
the  bond  on  such  date.  See  paragraph  (b)(7)(i) 
of  this  section.  This  present  value  is 
computed  by  treating  the  scheduled  early 
retirement  date  (in  satisfaction  of  which  the 
bond  is  to  be  retired)  and  the  stated 
retirement  price  on  such  date  as  the  final 
maturity  date  and  stated  retirement  price  of 
the  bond  on  the  final  maturity  date.  See 
paragraph  (b)(8)(ii)(B)(3)  of  this  section.  The 
present  value  of  each  bond  on  the  assumed 
retirement  date  (determined  in  this  manner) 
is  equal  to  the  stated  retirement  price  of  the 
bond  on  the  assumed  retirement  date  ($5.35 
million).  Accordingly,  the  yield  on  the  issue 
as  of  the  first  installment  computation  date 
(7/01/93)  is  7D85  percent  per  annum 
compounded  aimually,  computed  as  follows: 


Date 

Issue 

payments 

PV(7.0845525262%) 

7/01/89 . 

7/01/90 _ 

7/01/91 _ 

7/01/92 _ 

7/01/93 _ 

7/01/94 . 

$1,750,000.00 
1,750,000.00 
1,750,000.00 
1.750,000.00 
1.750W).00 
6.75a000.00 
6,400,000.00 
6,050.000.00 
5,700,000.00  1 
5,350,000.00 

S1.6^4.22^64 

1,526,104.93 

1A2S.140.13 

1,330,855.01 

1,242,607.65 

4,476,543.57 

3.963,621.64 

3,496,974.40 

3,078,459.32 

2,698,270.71 

7/01 /95_ . 

7/01/96... . 

7/01/97 _ 

7/01/98 . 

PV  • . 

24.875,OOODO 

*  PV  issue  prices  (7/01/88). 


See  paragraphs  (c)(2Ki).  (c)(2)(iii),  (cH2)(iv), 
(cM3)(i)(A),  and  (c)(3)(ii)  of  this  section. 

(B)  The  special  rale  in  paragraph 
(b)(7)(iiiXA)  of  this  section  for  determining 
the  early  retirement  value  of  certain  discount 
bonds  does- not  apply,  because  the  yield-to- 
maturity  is  not  more  than  one  fourth  of  one 
percent  lower  than  the  composite  yield-to- 
maturity.  See  paragraph  (iii)  of  this  example. 

(iii)  llie  special  rule  in  paragraph 
(b)(7)(iliHA)  of  this  section  for  determining 
the  early  retirement  value  of  certain  discount 
bonds  did  not  apply  to  the  bonds,  because 
the  yield-to-maturity  on  the  bonds  is  not  more 
than  one  fourth  of  one  percent  lower  than  the 
composite  yield-to-maturity  determined  as 
provided  in  paragraph  (b)(8)(ii](B]  of  this 
section  (7.085%),  and  because  the  bond 
qualifies  under  the  exception  provided  in 
paragraph  (b)(7](iii)(C]  of  this  section.  The 
yield-to-maturity  on  the  bonds  is  7.071 
percent  per  annum  compounded  annually, 
computed  as  follows: 


Dates 

Payments 

PV(7.0714239676%) 

7/01/89 _ 

$350,000.00 

$326,884.60 

7/01/90.  _ 

350,000.00 

305,295.84 

7/01/91 . 

350.00a00 

285.13Z89 

7/01/92 . 

350,000.00 

266,301.57 

7/01/93 _ 

350,000.00 

248,713.95 

7/01/94  . . 

350,000.00 

232,287.89 

7/01/95 _ 

350,000.00 

216,946.67 

7/01/96 . 

350,000.00 

202,618.65 

7/01/97 . 

350,000.00 

189,236.91 

7/01 /98.„ . ! 

5,350,000.00 

2,701.581.02 

Issue  • _ 

- - 

4,975,000.00 

>  Issue  price. 


See  paragraph  (b)(5)(ii)  of  this  section. 

Example  8.  The  facts  are  the  same  as  in 
Example  7,  except  that  the  transition  rule  for 
fixed  yield  issues  applies.  The  yield  on  the 
issue  for  purposes  of  computing  the  rebatable 
arbitrage  as  of  each  computation  date  is  the 
yield  on  the  issue  determined  by  treating  the 
date  of  issue  as  the  only  computation  date. 
See  paragraph  (c)(5)  of  this  section.  This  yield 
(7.0^%)  is  the  same  as  the  yield  computed  as 
of  the  f^t  installment  computation  date  in 
Example  7  (ii)  when  all  the  bonds  were 
outstanding. 

Example  9.  (i)  The  facts  are  the  same  as  in 
Example  7,  except  that  the  issue  price  of  each 
bond  is  80  percent  of  par  ($4  million). 

(ii)(A)  The  special  i^e  in  paragraph 
(b)(7)(iii)(A)  of  this  section  for  determining 
the  early  retirement  value  of  the  bonds 
applies  to  the  bonds,  because  the  yield-to- 
maturity  on  the  bonds  is  more  than  one  fourth 
of  one  percent  lower  than  the  composite 
3rield-to-maturity  determined  as  provided  in 
paragraph  (b)(8)(ii](B)  of  this  section,  and 
because  the  bonds  do  not  meet  the  provisions 
in  paragraph  (b)(4](iii)  of  this  section.  The 
yield-to-maturity  and  composite  yield-to- 
maturity  are  10.296  percent  and  10.906 
percent  per  annum  compounded  annually, 
computed  as  follows: 

(B)  Table  1. 


Data 

Payments 

PV 

(10.2964780071%) 

7/01/89 _ 

1  $350,000.00 

$317,32634 

7/01/90 ._... 

350,000.00 

287,703J!4 

7/01/91 _ 

350,000.00 

260,845.36 

7/01/92..„.. 

350,000.00 

236,494.73 

7/01/93 . 

350,000.00 

214,417.30 

7/01/94 . 

350,000.00 

194,400.86 

7/01/95 _ 

350,000.00 

176,253.01 

7/01/96 _ 

350,000.00 

159,799.31 

7/01/97 . 

350,000.00 

144,881.60 

7/01/96 . 

5.350,000.00 

2,007,878.06 

Issue  • . 

4,000,000.00 

‘  Issue  price. 


See  paragraph  (b)(5)(ii)  of  this  section. 
(C)  Table  2. 


Date 

1  Payments 

PV 

1  (10.9059654240%) 

7/01/89 . 

$1,750,000.00 

$1,577,913.32 

7/01 /90._... 

1,750,000.00 

1,422,748.62 

7/01/91 _ 

1,750.000.00 

1,282,84^47 

7/01 /92._... 

1,750,000.00  1 

1,156,693.84 

7/01/93 _ 

1,750,000.00 

1.04^950.06 

7/01/94 . ' 

6,750,000.00 

3,627,223.64 

Date 

Payniwts 

PV 

(10.9059654240%) 

7/01/95...„. 

6,400,000.00 

3,100,956.17 

7/01/96...... 

6,050,000.00 

2,643,115.38 

7/01/97_.„. 

5,700,000.00 

2,245,332.67 

7/01/98..™. 

5,350,000.00 

1.900,223.83 

Issue  '.™. 

h=z= 

20,000,000.00 

>  Issue  prices  (7/01/88). 


See  paragraph  (b)(8)(ii)(B)  of  this  section. 
(iii](A>)  The  yield  on  the  issue  as  of  the  first 
installment  computation  date  is  determined 
by  assuming  the  bonds  are  retired  on  the 
scheduled  early  retirement  dates  for  the  early 
retirement  value  of  the  bonds  on  such  dates. 
See  paragraph  (c)(2)(iii)  and  (c)(3)(i)(A)  of 
this  section.  The  early  retirement  value  is 
equal  to  the  present  value  of  the  bonds, 
determined  by  using  a  discount  rate  equal  to 
the  yield-to-maturity  on  the  bonds  (10.296%). 
See  paragraphs  (b)(7)(i]  and  (b)(8)(ii)(A)  of 
this  section.  The  present  value  of  a  bond  on 
each  mandatory  early  redemption  date  is 
computed  as  follows: 

(B)  Table  1. 


Data 

Payments 

PV  (10.296%) 

7/01/94 _ 

$350,000.00 

$350,000.00 

7/01/96 . . 

350,000.00 

317,327.92 

T/ni/QA 

350,000.00 

287,706.74 

7/01/97 _ 

350,000.00 

260,848.75 

7/01/98 . . 

5.350,000.00 

3,615.053.52 

PV  (7/01/94) _ 

— 

4,830,935.92 

(Q  Table  2. 


Date 

Payments 

PV  (10.296%) 

7/01/95 _ 

$350,000.00 

$350,000.00 

7/01/96 . . . 

350,000.00 

317,327.92 

7/01/97 . 

350,000.00 

287,705.74 

7/01/98 . . 

5,350,000.00 

3.987.259.43 

PV  ‘  _ _  ... 

4,942,293.09 

« PV  (7/01/95). 


(D)  Table  3. 


Date 

Payments 

PV  (10.296%) 

7/01/96 . . 

$350,000.00 

$350,000.00 

7/01/97 _ 

350,000.00 

317.327.92 

7/01/98 _ 

5,350,000.00 

4,397,787.67 

PV  » . . . 

5,065,115.58 

‘  PV  (7/01/96). 


(E)  Table  4. 


Date 

Payments 

PV  (10.296%) 

7/01/97 _ 

$350,000.00 

$350,000.00 

7/01/98 . . 

5.%0.000.00 

4,850,583.88 

PV  ‘ . . 

5,200,583.88 

! 

*  PV  (7/01/97). 


(P)  The  yield  on  the  issue  as  of  the  first 
installment  computation  date  (7/01/93)  is 
10.297  percent  per  annum  compounded 
annually,  computed  as  follows: 
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Date 

Issue 

payments 

PV 

(10.2965625327%) 

7/01/89- . 

$1,750,000.00 

$1,588,631.50 

7/01/90 

1.750,000.00 

1,438,514.00 

7/01/91  ..... 

1,750,000.00 

1304323.78 

7/01/92 _ 

1.750.000.00 

1,182.470.02 

7/01/93 . 

1,750,000.00 

1.072.06239 

7/01/94 . 

6.230,935.92 

3,460.839.19 

7/01/95 _ 

5392393.091 

3,017.562.66 

7/01/96 . 

5,765.115.58 

2332.159.47 

7/01/97 _ 

5350,583.88 

2387.634.12 

7/01/98 . 

5350300.00 

2.007,862.671 

Issue* _ 

_ i 

— 

20,000300.00 

Issue  prices  (7/01/86). 


See  paragraph  (c)(2)(i).  {(^(2)(iii).  (cK2)(iv). 
and  (c)(3](ii)  of  this  section. 


(G)  The  issue  payment  taken  into  account 
on  each  mandatory  early  redemption  date 
includes  the  early  retirement  value  of  the 
bond  assumed  to  be  retired  on  diat  date  and 
interest  on  any  other  bond  still  outstanding 
on  that  date.  The  discrepancy  between  this 
yield  (10.297X1)  and  the  ^eld-to-maturity  on 
the  bonds  (lois6%)  is  due  solely  to  rounding 
of  the  discount  rate  used  in  computing  the 
present  values  of  the  bonds. 

Example  10.  The  facts  are  the  same  as  in 
Examples  7,  8,  and  9,  except  that  the  bonds 
are  8ub}ect  to  mandatory  early  redemption  at 
par  plus  accrued  interest  ($5.35  million)  on 
July  1  of  each  year  beginning  July  1, 1994  only 
to  the  extent  there  are  excess  revenues 
available  for  such  purpose  in  a  special 
redemption  fund  established  under  the 


indenture  securing  the  bonds.  On  the  date  of 
issue  and  the  first  installment  computation 
date,  the  issuer  is  reasonably  cert^  that  the 
excess  revenues  will  be  sufficient -to  redeem 
one  bond  on  each  [uly  1  beginning  July  1, 

1994.  The  results  are  the  same  as  in  Examples 
7, 8,  and  9.  See  paragraph  (b)(6)(ii)(B)  of  this 
sectkm  (last  sentence)  and  S  1449-^K4). 

Example  11.  (i)  The  facts  are  the  same  as  in 
Example  4  in  paragraph  (d)(4)  of  this  sectkm, 
except  that  Um  issuer  of  the  tender  bonds 
elected  to  treat  die  variable  yield  issue  as  a 
fixed  yield  issue.  See  paragraph  (b)(l)(ii)  of 
this  section. 

(ilKA)  The  yield  on  the  issue  as  of  the  first 
installment  computation  date  (9/01/93)  is 
6.518  percent  per  annum  compounded 
semiaimually,  computed  as  follows: 


Debt  secvice  Quarantee  PV  (6.5181030537%) 


$175,000.00 

140,000.00 

140,000.00 

140,000.00 

140,000.00 

140,000.00 

140,000.00 

140,000.00 

140000.00 

140,000.00 


$175,000.00 

1,438.461.73 

1048,088.50 

1065077.50 

1085,897.63 

1,299,795.08 

1,131,420.58 

1,061,1^09 

09500^71 

933073.11 

13,966.350.07 


2s,ooaooaoo 


See  paragraphs  (c)(3)(ii).  (c)(6).  (d)(2Ki){A). 
(d)(2)(i)(B),  and  (d)(2)(i)(E)  of  this  section. 

(B)  The  interest  rate  on  the  tender  bonds 
after  the  first  installment  computation  date 
(9/01/93)  is  assumed  to  be  8  percent  per 
annum  (the  same  as  the  interest  rate  on  the 


bonds  for  the  period  beginning  on  that  date). 
See  paragraph  (c)(6)(ii)  of  this  section.  All 
payments  for  the  qualified  guarantee  are 
treated  as  paid  when  paid  (but  not  earlier 
than  when  actually  due).  See  paragraph 
(b)(13)(ii)(A)  of  this  section. 


(iii)(A)  All  die  bonds  are  redeemed  on 
September  1, 1995  at  par  ($25  million)  plus 
accrued  interest  ($1,651050).  The  yield  on  the 
issue  as  of  the  final  computation  date  is  8.614 
percent  per  annum  compounded 
semiannually,  computed  as  follows: 


PV  (6,6135975396%) 


$144379.16 

1,441,423.06 

1,350,821.49 

1.265,539.92 

1.384311.37 

1.297,10733 

1.215397.03 

16.901.020.44 


25.00030030 


See  paragraphs  (c)(6).  (dK2)(i)(A). 
(d)(2)(iHB).  (d)(2Ki)(D).  and  (b)(7)(u)  of  thU 
section. 

(B)  The  initial  fee  for  the  guarantee  is  a 
nonlevel  payment  and  is  treated  as  paid  on 
the  first  day  of  each  bond  year  hi  amounts 
equal  to  the  constant  pajrment  amount 
($4,579.16).  See  paragraph  (b)(13)(ii)(B)  of  this 
section  and  paragraph  (d)(4)  of  this  section 
[Exanyjle  4). 

(d)  Computation  of  yield  on  variable 
yield  issue— {1)  General  rule.  The  yield 
on  a  variable  yield  issue  during  any 
yield  period  is  the  discount  rate  that 
produces  the  scune  present  value  when 
used  in  oomputing. 


(i)  Issue  payments.  The  present  value 
of  all  the  issue  payments  in  connection 
with  the  bonds  that  are  part  of  the 
variable  yield  issue  that  are  attributable 
to  the  yield  period;  and 

(ii)  Issue  prices.  The  present  value  of 
all  the  issue  prices  of  the  bonds  issued 
as  part  of  the  variable  yield  issue  during 
the  yield  period. 

Present  value  is  computed  as  of  the 
first  day  of  the  yield  period.  See  §  1.14B- 
8(b)(5]  for  formula  for  determining 
present  value.  See  paragraph  (d)(2}  of 
this  section  for  rules  for  variable  yield 
bonds.  See  paragraph  (d)(3)  of  this 
section  for  rules  for  fixed  yield  bonds. 


See  paragraph  (b)  of  this  section  for 
definitions  and  special  rales. 

(29  Variable  yield  bonds — (ij  Issue 
payments.  For  purposes  of  paragraph 
(d)(l)(ij  of  tihis  section,  Ae  issue 
payments  in  connection  wlA  a  variable 
yield  bond  Aat  are  attributable  to  a 
yield  period  are — 

(A)  Interest.  Any  amounts  paid  during 
Ae  yield  period  to  discharge  interest 
Aat  accrued  on  Ae  bond  during  the 
yield  period; 

(B)  Qualified  guarantee.  Any  amounts 
paid  during  Ae  yield  period  for  a 
qualified  guarantee  wi  A  respect  to  Ae 
bond; 
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(C)  Tender  price.  If  the  bond  is  a 
tender  bond  and  is  purchased  pursuant 
to  the  tender  right  during  the  yield 
period,  the  amount  paid  pursuant  to  the 
tender  right  to  purchase  the  bond; 

(D)  Early  retirement  If  the  bond  is 
retired  before  the  final  maturity  date 
and  during  the  yield  period,  an  amount 
equal  to  the  early  retirement  value  of  the 
bond  on  the  retirement  date; 

(E)  Retirement  price.  If  the  bond  is 
retired  on  the  final  maturity  date  and 
during  the  yield  period,  an  amount  equal 
to  the  retirement  price  of  the  bond  (not 
including  any  payment  of  interest  taken 
into  account  under  paragraph 
(d)(2)(i](A)  or  (d){2)(i)(C)  of  this  section); 
and 

(F)  End-of-period  (and  conversion) 
value.  If  the  bond  is  outstanding  at  the 
close  of  business  on  the  last  day  of  the 
yield  period  or  is  treated  under 
paragraph  (b)(3)(i)  of  this  section  as  a 
fixed  yield  bond  immediately  after  the 
close  of  business  on  a  day  (and  is  not  a 
tender  bond  that  is  purchased  pursuant 
to  the  tender  right  on  such  day] — 

(2)  An  amoimt  equal  to  the  early 
retirement  value  of  the  bond  at  such 
time;  and 

[2]  An  amoimt  equal  to  any  unpaid 
interest  at  such  time  that  accrued  on  the 
bond  during  the  yield  period  (taken  into 
account  as  of  the  next  regular  interest 
payment  date  when  such  amount  is 
scheduled  to  be  paid). 

(ii)  Issue  prices.  For  purposes  of 
paragraph  (d](l)(ii)  of  this  section — 

(A)  Tender  bond  remarketing.  A 
tender  bond  to  which  paragraph 
(d](2)(i)(C)  of  this  section  applied  on  a 
day  shall  be  treated  as  if  issued 
immediately  after  the  close  of  business 
on  the  day  the  bond  is  remarketed  for  an 
issue  price  equal  to  the  issue  price  of  the 
bond  (determined  under  S  1.14&-8(c)); 
and 

(B)  Start-of-period  (and  conversion) 
value.  A  bond  to  which  paragraph 
(d)(2)(i)(F)  of  this  section  applied  on  a 
day  shall  be  treated  as  if  issued 
immediately  after  the  close  of  business 
on  such  day  for  an  issue  price  equal  to 
the  early  retirement  value  of  the  bond 
taken  into  account  on  such  day  under 
paragraph  (d)(2)(i)(F)(J)  of  this  section. 

(3)  Fixed  yield  bonde—{\)  Issue 
payments.  For  purposes  of  paragraph 
(d)(l)(i)  of  this  section,  the  issue 
payments  in  connection  with  a  fixed 
yield  bond  that  are  attributable  to  a 
yield  period  are — 

(A)  Principal  and  interest  Any 
amounts  paid  during  the  yield  period  to 
discharge  principal  or  interest  on  the 
bond; 

(B)  Qualified  guarantee.  Any  amounts 
paid  during  the  yield  period  for  a 


qualified  guarantee  with  respect  to  the 
bond; 

(C)  Early  retirement  value.  If  the  bond 
is  retired  before  the  final  maturity  date 
and  during  the  yield  period,  an  amount 
equal  to  the  early  retirement  value  of  the 
bond  on  the  retirement  date; 

(D)  Retirement  price.  If  the  bond  is 
retired  on  the  final  maturity  date  and 
during  the  yield  period,  an  amoimt  equal 
to  the  retirement  price  of  the  bond;  and 

(E)  End-of-period  value.  If  the  bond  is 
outstanding  at  the  close  of  business  on 
the  last  day  of  the  yield  period,  the  early 
retirement  value  of  the  bond  on  such 
day.  The  amount  taken  into  account 
under  paragraphs  (d)(3)(i)(C), 

(d)(3](i)(D).  and  (d](3](i)(E)  on  a  date 
shall  not  include  any  amount  taken  into 
account  under  paragraph  (d)(3)(i](A]  or 
(d](3)(i)(B)  on  such  date. 

(ii)  Issue  prices.  For  purposes  of 
paragraph  (d](l)(ii)  of  this  section,  a 
bond  to  which  paragraph  (d)(3)(i](E)  of 
this  section  applied  on  the  last  day  of  a 
yield  period  shall  be  treated  as  if  issued 
on  the  first  day  of  the  next  succeeding 
yield  period  for  an  issue  price  equal  to 
the  amount  taken  into  account  with 
respect  to  the  bond  on  such  last  day 
under  paragraph  (d)(3)(i](E]  of  this 
section. 

(4)  Examples.  The  following  examples 
illustrate  the  application  of  this 
paragraph  (d): 

Example  1.  (i)  On  December  1, 1988, 

County  C  issues  an  issue  consisting  of 
identical  current  index  bonds.  The  aggregate 
principal  amount  and  issue  price  of  the  bonds 
(determined  under  9  1.148-8(c])  is  $10  million. 
The  final  maturity  date  of  each  bond  is 
December  1, 1995.  The  bonds  are  not  subject 
to  redemption  or  purchase  before  maturity. 
Interest  on  the  bonds  is  payable  on  December 
1  of  each  year.  The  interest  rate  on  the  bonds 
for  each  1-year  period  beginning  December  1 
is  85  percent  of  the  prime  rate  of  Bank  B  as  of 
such  December  1.  The  prime  rate  of  Bank  B 
as  of  the  date  of  issue  is  7  percent  per  annum. 
Therefore,  the  assumed  interest  rate  for 
purposes  of  computing  the  yield  on  and 
present  value  of  the  bonds  is  5.95  percent 
(85%  of  7%).  See  paragraph  (b)(9)(ii)  of  this 
section.  The  prime  rate  of  Bank  B  as  of  each 
December  1  beginning  December  1, 1989  is  6 
percent  per  annum.  Iherefore,  the  actual  rate 
of  interest  on  the  bonds  after  the  first  1-year 
period  is  5.1  percent  for  each  year.  All  the 
bonds  are  outstanding  at  the  end  of  the  first 
yield  period  (12/01/93). 

(ii)(A)  The  yield-to-maturity  on  the  bonds 
is  5.950  percent  per  annum  compounded 
annually,  computed  as  follows: 


Date 

Issue  Payments 

PV(5.9500000000%) 

12/01/89.... 

$595,000.00 

$561,585.65 

12/01/90.... 

595.000.00 

530,047.81 

12/01/91.... 

595,000.00 

500,281.08 

12/01/92.... 

595.000.00 

472,186.02 

12/01/93.... 

595,000.00 

445,668.73 

Date 

Issue  Payments 

PV(5.9500000000%) 

12/01/94.... 

595,000.00 

420,640.61 

12/01/95.... 

10.595,000.00 

7,069,590.10 

PV« . 

10,000,000.00 

*  PV  issue  prices  (12/01/88). 


See  paragraph  (b)(5)(ii),  (b)(9](i),  and 
(b)(9](ii)  of  this  section. 

(B)  The  aggregate  present  value  of  the 
bonds  on  the  last  day  of  the  first  yield  period 
(12/01/93)  determined  by  using  the  exact 
method  is  $10,000,000,  computed  as  follows: 


Date 

Payments 

PV(5.950%) 

12/01/94  . 

$595,000.00 

10,595,000.00 

$561,585.65 

9,438,414.35 

12/01/95 . 

PV  (12/01/93).. 

10,000,000.00 

See  paragraph  (b)(8)(i)  and  (b)(9)  of  this 
section. 

(C)  The  present  value  on  December  1, 1993 
is  determined  without  regard  to  interest  at 
the  assumed  rate  that  accrued  on  or  before 
that  date  and  is  payable  on  or  after  that  date 
(i.e.,  without  regard  to  the  $595,0(X)  payable 
on  12/01/93).  See  paragraph  (b)(9](iv)  of  this 
section.  The  present  value  would  be  the  same 
if  the  issuer  used  the  approximate  method  to 
determine  the  present  value.  See  paragraph 
(b](8)(iii)  of  this  section.  The  aggregate  early 
retirement  value  of  the  bonds  on  the  last  day 
of  the  first  yield  period  is  the  aggregate 
present  value  of  the  bonds.  See  paragraph 
(b)(7)(i)  of  this  section. 

(iii)  The  aggregate  early  retirement  value  of 
the  bonds  on  the  last  day  of  the  first  yield 
period  ($10  million]  and  the  actual  interest 
paid  on  that  date  ($510,000)  are  taken  into 
account  as  issue  payments  on  that  date  for 
purposes  of  computing  the  yield  on  the  issue 
during  the  first  yield  period  (the  period 
ending  12/01/93).  See  paragraphs  (d)(2)(i)(A) 
and  (d)(2)(i)(F)(7)  of  this  section.  iTie  yield  on 
the  issue  during  the  first  yield  period  is  5.288 
percent  per  annum  compounded  annually, 
computed  as  follows: 


Date 

Payments 

PV(5.2879549712%) 

12/01/89.... 

$595,000.00 

$565,116.87 

12/01/90.... 

510,000.00 

460,058.22 

12/01/91.... 

510,000.00 

436,952.38 

12/01/92.... 

510,000.00 

415,006.99 

12/01/93.... 

10,510,000.00 

8,122.865.54 

Pvi 

10,000,000.00 

•  PV  issue  prices  (12/01/88). 


(iv)  Assume  all  the  bonds  are  retired  on 
December  1, 1994  for  99.9  percent  of  par 
($9.99  million]  plus  accrued  interest 
($510,000).  For  purposes  of  computing  the 
yield  on  the  issue  during  the  second  yield 
period  (the  period  ending  12/01/94),  the 
aggregate  issue  price  of  the  bonds  taken  into 
account  on  the  first  day  of  the  second  yield 
period  is  the  same  as  the  early  retirement 
value  of  the  bonds  taken  into  account  on  the 
last  day  of  the  first  yield  period  ($10  million). 
See  paragraph  (d](2)(ii)(B)  of  this  section.  The 
issue  payments  taken  into  account  on  the 
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early  retirement  date  {12/01/94)  are  the 
accrued  interest  paid  on  that  date  ($510,000) 
and  the  aggregate  early  retirement  value  of 
the  bonds  on  that  date.  See  paragraphs 
(d)(2)(i)(A)  and  (d)(2)(i)(D)  of  this  section.  The 
Aggregate  early  retirement  value  of  the  bonds 
on  the  early  retirement  date  is  the  present 
value  cS  the  bonds  oa  that  date,  which  is  $10 
million  (determined  by  using  the  exact  or  the 
approximate  method).  See  paragraphs 
(b)(7)(i).tb)l8)(i),  (bK8)(iii),  and  (b)(9)t)f  this 
section.  The  yield  on  the  issue  during  the 
second  yield  period  is  5.100  percent  per 
annum  compounded  annually,  computed  as 
follows: 


Date  .| 

Issue  payment  | 

PV(S.1000000000%) 

$10,510,000.00  ! 

$10,000,000.00 

10,000,000.00 

■ilK 

*  PV  issue  prices  (12/01/93). 


Example  Z  (i)  The  facts  are  the  same  as  in 
Example  1,  exc^  that  the  aggregate  issue 
price  of  the  bonds  is  $10,025,000.  and  the 
bonds  are  subject  to  optional  redemption  at 
par  plus  accrued  interest  on  or  after 
December  1, 1993. 

(u)(A)  The  bonds  are  not  yield-to-call 
bon^  because  the  yield-to-maturity  on  the 
bonds  Is  not  more  than  one  sixteen^  of  one 
percent  higher  than  the  lowest  yield.  See 
paragraph  (b)(4)(i)(B)  of  this  section.  The 
yield-to-maturi^  on  the  bonds  is  5.905 
percent  per  annum  compounded  annually, 
computed  as  follows: 


Date 

Paymenls 

12/01/89.™ 

$595,000.00 

$581.8a.33 

12/01/90... 

595,000.00 

530,494.67 

12/01/81™. 

595,000.00 

500,913.87 

585,000.00 

472,982.52 

595,000.00 

446,608.64 

1 3  tel 

595,000.00 

421,705.39 

3  Si 

10,595,000.00 

7.090,472.57 

PV*.. 

10,025,000.00 

>  PV  issue  ptioea  (12/01/88). 


See  paragraphs  (b)(5)(ii)  and  (b)(9)  of  this 
section. 

(B)  The  lowest  yield  on  the  bonds  is  5.891 
percent  per  annum  compounded  annually, 
compute  as  follows: 


Date 

Payments 

PV(5.906iy 

12/01/94 _ 

12/01/65 _ 

$595,000.00 

10,595.00080 

$561824.28 

9,446,436.99 

PV‘ _ 

_ 1 

10,00886186 

‘  PV  issue  prices  (12/01/03). 


See  paragraphs  (bK^Ki)*  And  {b){9) 

of  this  section. 

(B)  The  yield  on  the  issue  during  the  first 
yield  period{die  period  ending  12/01/93)  is 
5.245  percent  per  annum  compounded 
annually,  computed  as  follows: 


Date 

Issue  payment 

PV(58445513t52%) 

12/01/89... 

$^.000.00 

$565840.93 

12/01 /90..„ 

510,000.00 

460,437.76 

12/01/81..- 

510,000.00 

437,49381 

12/01/92.™ 

510,000.00 

415882.02 

12/01/93.™ 

10.51888188 

8,146,02787 

PV* . 

10.025,000.00 

>  PV  Issue  prices  (12/01/88). 


See  paragraph  (d)(2)(i)(A)  and  (d)(2)(iMFHi) 
of  this  section. 

(iv)  Assume  that  all  the  bonds  remain 
outstanding  to  maturity  (12/01/95).  The 
aggregate  issue  price  taken  into  account  on 
the  first  day  of  the  second  yield  period  is  the 
aggregate  early  retirement  value  of  the  bonds 
on  such  date  ($10,008,261.26,  computed  in 
subdivision  (iii)  above).  See  paragraph 
(dK2)(ii](B)  of  this  section.  Tim  aggregate 
issue  payments  taken  into  account  on  the 
final  maturity  date  are  the  accrued  interest 
paid  on  the  retirement  date  ($510,000)  and  the 
aggregate  retirement  price  of  the  bonds  less 
such  accrued  interest  ($10  million).  See 
paragraphs  (dKZ)(i)(A)  and  (d)(2)(i](E)  of  this 
section.  The  yield  on  the  issue  during  the 
second  yield  period  is  5.056  percent  per 
annum  compounded  annually,  computed  as 
follows: 


Date 

12/01/94™. 

$510,000.00 

$485,457.52 

12/01/95.... 

10,510,000.00 

9,522,803.74 

PV  * . 

10,008.261.26 

Date 

Payments 

PV(5.81 39961063%) 

12/01/89.... 

$595,00080 

$562807.47 

12/01/90.... 

10,595800.00 

9.462,692.53 

PV  '  — . 

10.025800.00 

>  PV  Issue  prices  (12/01/88). 


See  paragraphs  (b)(5)(iii)  and  (b)(9)  of  this 
section. 

(B)  The  bends  are  treated  as  If  the  final 
maturity  date  of  the  bonds  were  December  1, 
1990  and  as  if  the  stated  retirement  price  on 
the  final  maturity  date  were  $10,595  million. 
See  paragraph  (bK4)(i)  of  this  section.  Since 
the  bonds  are  not  actually  retired  on  or 
before  December  1. 1990,  the  bonds  are 
treated  as  if  issued  on  that  date  for  $10 
million.  See  paragraph  (b)(4}(i)  of  this  section. 
The  yield-to-maturity  on  theTeissued  bond  is 
5.950  percent  per  annum  compounded 
annually,  computed  as  follows: 


Date 

Payments 

PV  (5.9500000000%) 

12/01/91.™ 

$595,000.00 

$56186585 

12/01/92... 

595,000.00 

530.04781 

12/01/93... 

595,000.00 

50088188 

12/01/94.™ 

595,000.00 

472,188.02 

12/01/95™. 

10,595,000.00 

7,935,899.44 

PV* _ 

1 

io.ooaooaoo 

>  PV  issue  prices  (12/01/90). 


See  paragraph  (b)(4)(i).  (b)(S)ti{),  and  (b)(9) 
of  this  section. 

(C)  The  early  retirement  value  of  the 
reissued  bond  on  the  last  day  of  the  first 
yield  period  (12/01/93)  is  $10  milUon, 
computed  as  foUows: 


Date 

Payments  | 

PV  (5.950%) 

12/01/94 - 

$561835.65 

12/01/95. . 

8.438,41485 

PV  (12/01/93).. 

$10,00080080 

1 _ 

See  paragraph  (b)(7)(i)  and  (b)(9}  of  this 
section. 

{Ui)(A)  The  yield  on  the  issue  during  the 
first  yield  period  is  5.230  percent  per  annum 
compounded  annually,  computed  as  follows: 


Date 

Payments 

PV(S.8908270S54%) 

12/01/89™. 

$59580080 

$561,899.47 

12/01/90... 

595,000.00 

530,64087 

12/01/91...* 

595,000.00 

501,120.24 

12/01/92... 

595,000.00 

473,24235 

12/01/93.™ 

10,695,000.00 

7.958.097.57 

PV* 

10,025.000.00 

■  pv  issue  prices  (12/01/68). 


See  paragraph  (b)(5)(iii)  and  (b)(9)  of  this 
section. 

(iii)(A)  The  aggregate  present  value  and 
early  retirement  value  of  the  bonds  on  the 
last  day  of  the  first  yield  period  (12/01/93)  is 
$10,008,261.26,  computed  as  foUows: 


>  PV  Issue  prices  (12/01/93). 

Example  3.  (i)  The  facts  are  the  same  as  in 
Example  Z  except  that  the  bonds  are  subject 
to  optional  redemption  at  par  plus  accrued 
interest  on  December  1, 1990.  County  C  spent 
ail  the  proceeds  of  the  issue  before  that  date. 

(ii)(A)  The  bonds  are  yield-to-call  bonds, 
because  the  yield-  to-maturity  on  the  bonds  is 
more  than  one  sixteenth  of  one  percent  hi^er 
than  the  lowest  yield.  See  paragraph 
(b)(4Kii)(B)  of  this  section.  The  yield-to- 
maturity  on  the  bonds  is  the  same  as  the 
yield-to-maturity  computed  in  Example  2 
{SJ05%).  The  lowest  yield  on  the  bonds  is 
S.B14  percent  per  annum  compounded 
annually,  computed  as  follows: 


Date 

Issue 

payrtwrrts 

PV  (58296467486%) 

12/01/89 . 

$595,000.00 

10810.000.00 

[10800.000.00) 

510,000.00 

510,000.00 

10,510,00080 

$565,430.01 

9,491,317.27 

(9.030,74987) 

437,679.13 

415.927.59 

8.14S895.07 

12/01/90 . 

12/01/90 — 

12/01/91 . 

12/01/92 . 

12/01/93 . 

PV  * . . 

gmgi 

10,025,000.00 

•  PV  Issue  prices  (12^91  /88). 


See  paragraphs  (d)(2)(iKA),  (d)(2Ki)(El.  and 
(d)(2)(i)(FHi)  of  this  section. 

(B)  Tbe  yield  on  the  issue  during  the  second 
yield  period  is  5.100  percent  per  annum 
compounded  annually,  computed  as  follows: 


21000 
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Date 

Issue 

payments 

PV  (5.1000000000%) 

12/01/94.... 

510,000.00 

$485,252.14 

12/01/95.... 

10.510,000X)0 

9,514,747.88 

PV  > 

10,000,000.00 

*  PV  issue  prices  (12/01/93). 


See  paragraphs  (d](2)(i)(A),  (d)(2)(i)(E),  and 
(d)(2){ii)(B)  of  this  section. 

Example  4.  (i)  On  September  1, 1988,  City  A 
issues  an  issue  consisting  of  identical  tender 
bonds.  The  aggregate  principal  amount  and 
issue  price  of  the  bonds  (determined  under 
§  1.148-8(c)]  is  $25  million,  and  the  final 
maturity  date  of  the  bonds  is  September  1, 
1998.  Interest  on  the  bonds  is  payable  on 
September  1  of  each  year.  The  bondholders 
are  entitled  to  tender  the  bonds  at  par  (plus 
accrued  interest  if  the  tender  date  is  not  an 
interest  payment  date)  to  an  independent 
remarketing  agent  on  March  1  and  September 
1  of  each  year.  On  February  20  and  August  20 
of  each  year,  the  remarketing  agent 
determines  the  lowest  interest  rate  on  the 
bonds  that  would  enable  the  bonds  that  will 
be  tendered  on  the  next  tender  date  to  be 
remarketed  on  such  date  at  par  (plus  any 
accrued  interest).  Under  the  terms  of  the 
bonds,  this  interest  rate  will  be  the  interest 
rate  for  the  next  6-month  period  beginning  on 
the  tender  date  (unless  such  rate  exceeds  12 
percent,  which  is  the  maximum  interest  rate 
payable  on  the  bonds).  Interest  is 
compounded  on  each  tender  date.  The 
remarketing  agent  is  required  to  use  best 
efforts  to  remarket  tendered  bonds  at  par 
(plus  any  accrued  interest)  on  each  tender 
date  and,  if  any  tendered  bonds  cannot  be 
remarketed  on  such  date,  to  continue  to  use 
best  efforts  to  remarket  the  bonds.  The  tender 
price  of  tendered  bonds  is  to  be  paid  with 
proceeds  received  from  remarketing  the 
bonds.  If  the  remarketing  proceeds  (and  other 
available  funds)  are  insufficient  to  make  full 
payment,  the  remarketing  agent  is  required  to 
draw  on  an  irrevocable  letter  of  credit  issued 
by  Bank  A  to  the  extent  necessary  to  make 
full  payment.  The  letter  of  credit  also 
guarantees  regular  payments  of  principal  and 
interest  on  the  bonds.  Any  bond  that  cannot 
be  remarketed  on  a  tender  date  is  delivered 


to  Bank  A  as  security  for  repayment  of  the 
letter  of  credit  advance.  Advances  under  the 
letter  of  credit  bear  interest  at  the  maximum 
interest  rate  payable  on  the  bonds  * 

(compounded  semiannually  and  payable  each 
September  1).  Any  interest  due  on  the  bonds 
held  by  Bank  A  is  paid  to  Bank  A  and 
credited  against  the  interest  accruing  on  the 
letter  of  credit  advance.  Bank  A  is  entitled  to 
reimbursement  for  any  advances  under  the 
letter  of  credit  and  interest  thereon  from 
proceeds  of  any  subsequent  remarketing  of 
the  bonds  delivered  to  Bank  A  (and  from 
other  available  funds).  The  term  of  the  letter 
of  credit  ends  on  the  hnal  maturity  date  of 
the  bonds.  The  initial  fee  for  providing  the 
letter  of  credit  is  $35,000  payable  on  the  date 
of  issue.  Annual  fees  for  providing  the  letter 
of  credit  are  payable  in  advance  on  the  date 
of  issue  and  on  each  September  I  thereafter 
in  an  amount  equal  to  one-half  of  one  percent 
of  the  sum  of  the  outstanding  par  amount  of 
the  bonds  on  such  date  and  simple  interest 
for  one  year  at  the  maximum  interest  rate. 

(ii)  Assume  that  the  letter  of  credit  is  a 
qualified  guarantee,  that  all  bonds  tendered 
on  each  tender  date  are  remarketed  at  par 
(plus  any  accrued  interest)  on  the  same  date, 
and  that  no  draws  are  made  under  the  letter 
of  credit.  Assume  further  that  if  all  the  bonds 
remain  outstanding  until  maturity,  the 
interest  rates  and  payments  for  debt  service 
and  for  the  qualified  guarantee  are  as 
follows: 


Date 

Interest 

rate 

(per¬ 

cent) 

Debt 

service 

Guaran¬ 

tee 

9/01/88 . 

5 

■■■I 

$175,000 

3/01/80 

6 

BHHH 

9/01/89  . 

5 

$1,393,750 

140,000 

3/01/00 

6 

9/01/90 . . . 

5 

1,393,750 

140,oio0 

3/01/91 . 

6 

9/01/91  . 

6 

1,393,750 

140,000 

3/01/92 

t' 

9/01/92 

6 

1,651,250 

140,ci00 

3/01/93  . 

7 

9/01/93 . 

6 

1,651,250 

140,000 

3/01 /Od 

7 

9/01/94  . 

6 

1,651,250 

140,000 

3/01/95 . 

7 

Date 

Interest 

rate 

(per¬ 

cent) 

Debt 

service 

Guaran¬ 

tee 

9/01/95 

5 

1,651,250 

140,000 

3/01/96 . 

6 

9/01/96 . 

6 

1,393,750 

140,000 

3/01/97 . 

S 

9/01/97  . . 

1,393,750 

140,000 

3/ni /on 

9/01/98 . 

26,651,250 

■HHI 

(iii)  The  annual  letter  of  credit  fees  are  P 

level  payments  and  are  treated  as  paid  when  j 
actually  paid  (but  not  earlier  than  when  | 

actually  due).  See  paragraphs  (b)(13)(ii)(A)  ^ 

and  (b)(13)(iii)(A)  of  this  section.  The  initial 

fee  for  the  letter  of  credit  ($35,(XX))  is  a  ! 

nonlevel  payment  and  is  treated  as  paid  on  | 
the  first  day  of  each  bond  year  during  the  i 

term  of  the  letter  of  credit.  See  paragraphs  , 

(b)(13)(ii)(B)  and  (b)(13)(iii)(B)  of  this  section.  I 
The  amount  of  the  initial  letter  of  credit  fee  | 
treated  as  paid  on  each  September  1  is  the 
constant  payment  amount.  The  aggregate 
constant  payment  amount  is  the  present 
value  of  the  initial  fee  on  September  1, 1988 
($35,000),  divided  by  the  sum  of  the  present 
values  on  September  1, 1988  of  $1  paid  on 
each  September  1.  For  this  purpose,  the  yield 
on  the  tender  bonds  during  the  first  yield 
period  (without  regard  to  the  initial  fee)  is 
used  as  the  discount  rate.  See  paragraph 
(b)(13)(iii)(C)  of  this  section. 

(iv) (A)  Assume  all  the  bonds  are 
outstanding  on  the  last  day  of  the  first  yield 
period  (9/01/93).  For  purposes  of  computing 
the  yield  on  the  issue  during  the  Brst  yield 
period,  the  aggregate  issue  payments  taken 
into  account  as  of  the  last  day  of  the  first 
yield  period  are  the  early  retirement  value  of 
the  bonds  ($25  million)  and  the  accrued 
interest  paid  on  such  day  ($1,651,250).  See 
paragraphs  (d)(2)(i)(A)  and  (d)(2)(i)(F)(J)  of 
this  section.  The  aggregate  early  retirement 
value  of  the  bonds  is  the  outstanding  par 
amount  of  the  bonds.  See  paragraph  (b)(7)(ii) 
of  this  section.  The  yield  on  the  tender  bonds 
during  the  first  yield  period  (determined 
without  regard  to  the  initial  letter  of  credit 
fee)  is  6.441  percent  per  annum  compounded 
semiannually,  computed  as  follows: 


Date 

Debt  service 

Guarantee 

PV(6.4412399054%) 

9/01/88 . . . . . . . 

$140,000.00 

140,000.00 

140,000.00 

140,000.00 

140,000.00 

$140,000.00 

1,439,533.08 

1,351,103.82 

1,268,106.70 

1,390,031.04 

19,411,225.36 

9/01 /89._ . . . 

$1,393,750.00 

1,393,750.00 

1,393,750.00 

1,651,250.00 

26,651,250.00 

9/01/90 . 

9/01/91 . 1 . 

9/01/92 . . . . . . 

9/01/93 . 

PV  Issue  Prices  (0/01/88) . .  . 

25,000,000.00 

See  paragraphs  (d)(2)(i)(A),  (d)(2)(i)(B), 
(d)(2)(i)(F)(i),  and  (b)(13)(ii)(A)  of  this 
section. 

(B)  Since  the  amounts  paid  to  purchase 
tendered  bonds  were  exactly  offset  on  the 
same  date  by  amounts  received  from 
remarketing  the  tendered  bonds,  both 
amounts  may  be  disregarded  in  computing 
the  yield.  See  paragraphs  (d)(2)(i)(C)  and 
(d)(2)(ii)(A)  of  this  section. 


(C)  The  present  value  of  $1  paid  on  each 
September  1  is  $7.64332,  computed  as  follows: 


Date 

Payment 

PV  (6.441%) 

9/01/88 . 

$1 

$1.00000 

9/01/89 . 

1 

.93857 

9/01/90 . 

1 

.88092 

9/01/91 . 

1 

.82681 

Date 

Payment 

PV  (6.441%) 

9/01/92 . 

1 

.77602 

9/01/93 . . 

1 

.72835 

9/01/94 . 

1 

.68361 

9/01/95 . 

1 

.64162 

9/01/96 . 

1 

.60221 

9/01/97 . 

1 

.56521 
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PV  (6.441%) 


441%)  aggregate  constant  payment  amount  is  yield  period  is  6.400  percent  per  annum 

-  $4,579.16  ($35,000  divided  by  $7.64332).  See  compounded  semiannually,  computed  as 

7.64332  paragi'apb  (b)(13](iii)(C)  of  this  section.  follows: 

_  (D)  The  yield  on  the  issue  during  the  first 


PV  (6.4601482415%) 


$144,579.16 

1,443,566.50 

1,354,641.31 

1,271,194.01 

1,392,563.81 

19,393,455.21 


25.000.000.00 


See  paragraphs  (d](2)(i)(A),  {d)(2)(i](B], 
(d){2)(iKF)(l).  (b)(13)(ii)(A),  and  (b)(13)(ii)(B) 
of  this  section. 

(v)  Assume  ail  the  bonds  are  outstanding 
until  maturity  (9/01/98).  For  purposes  of 
computing  the  yield  on  the  issue  during  the 
second  yield  period  (the  period  ending  9/01/ 


98),  the  bonds  are  treated  as  if  issued  for  an 
aggregate  issue  price  equal  to  the  early 
retirement  value  of  the  bonds  that  was  taken 
into  account  on  the  last  day  of  the  first  yield 
period  ($25  million).  See  paragraph 
(d)(2)(ii)(B)  of  this  section.  The  aggregate 
issue  payment  taken  into  account  on  the  Bnal 


maturity  date  is  the  retirement  price  of  the 
bonds  ($26,651,250).  See  paragraphs 
(d)(2)(i](A)  and  (d)(2)(i)(E)  of  this  section.  The 
yield  on  the  issue  during  the  second  yield 
period  is  6.713  percent  per  annum 
compounded  semiannually,  computed  as 
follows: 


PV  (6.7130248542%) 


$144,579.16 

1,681,083.66 

1,573,669.88 

1,261,892.02 

1,181,262.73 

19,157,512.55 


25,000,000.00 


See  paragraphs  (d)(2)(i)(A),  (d)(2)(i)(B), 
(d)(2)(i)(F)(7).  (b)(13)(ii)(A).  and  (b)(13)(ii)(B) 
of  this  section. 

Example  5.  The  facts  are  the  same  as  in 
Example  4,  except  that  all  the  bonds  are 
redeemed  on  the  first  installment 
computation  date  (9/01/93)  at  par  ($25 
million)  plus  accrued  interest  ($1,651,250). 

The  aggregate  issue  payments  taken  into 
account  on  September  1, 1993  total 
$26,651,250.  See  paragraph  (d)(2)(i)(A), 
(d](2)(i)(D),  and  (b)(7)(ii)  of  this  section.  The 
yield  on  the  issue  during  the  first  yield  period 


is  6.460  percent  per  annum  compounded 
semiannually  (the  same  as  the  yield  on  the 
issue  during  the  fu*st  yield  period  computed  in 
Example  4  (iv)). 

Example  8.  (i)  The  facts  are  the  same  as  in 
Example  4,  except  that  $10  million  of  the 
bonds  are  redeemed  on  September  1, 1992  at 
par  ($10  million)  plus  accrued  interest 
($660,500),  and  all  the  remaining  bonds  are 
redeemed  on  June  1, 1996  at  par  ($15  million) 
plus  accrued  interest  ($605,625).  The  annual 
letter  of  credit  fee  paid  on  each  September  1 
on  and  after  September  1, 1992  (when  $10  ~ 


million  of  the  bonds  are  retired)  is  $84,000 
(the  product  of  $140,000  and  15  divided  by 
25).  Tlie  last  annual  letter  of  credit  fee  is  paid 
on  September  1, 1995  (the  last  September  1 
before  the  remaining  $15  million  of  bonds  are 
retired). 

(ii)(A)  The  yield  on  the  tender  bonds  during 
the  first  yield  period  (without  regard  to  the 
initial  letter  of  credit  fee)  is  6.393  percent  per 
annum  compounded  semiannually,  computed 
as  follows; 


PV  (6.3931795670%) 


$140,000.00 

1,440,203.57 

1.352,362.73 

1,269,879.46 

9,123,670.21 

11,673.884.03 


25,000.000.00 


See  paragraphs  (d)(2)(i)(A).  (d)(2)(i)(B). 
(d)(2Mi)(D).  (d)(2)(i)(F)(7),  and  (b)(13)(ii)(A)  of 
this  section. 

(B)  The  present  value  as  of  September  1, 
1988  (using  a  discount  rate  equal  to  6.393%)  of 
$1  paid  on  each  September  1  on  which  an 
annual  letter  of  credit  fee  is  payable  (i.e., 
each  September  1  beginning  9/01/88  and 


ending  9/01/97)  is  $7.65749.  The  aggregate 
constant  payment  amount  is  $4,570.69 
($35,000  divided  by  $7.65749).  See  paragraph 
(b)(13)(iii)(C)  of  this  section.  The  aggregate 
constant  payment  amount  taken  into  account 
on  September  1, 1992  includes  only  the 
portion  of  such  amount  attributable  to  the  $15 
million  of  bonds  remaining  outstanding  after 


September  1, 1992  ($2,742.41;  the  product  of 
$4,570.69  and  15  divided  by  25).  See 
paragraph  (b)(13)(ii)(C)  of  this  section. 

(C)  The  yield  on  the  issue  during  the  first 
yield  period  is  6.412  percent  per  annum 
compounded  semiannually,  computed  as 
follows: 
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Data 

Debt  servloa 

Guarantee 

PV  (6.4120605006%) 

9/01/88 . . .  „.  . . .  _.  . . . . 

$144,570.69 

144,570.69 

$144,570.69 

9/01/89 . .  ._  ..  . . . 

$1,393,750 

1,393,750 

1,393,750 

11,651,250 

15,990,750 

1.444,231.24 

9/01/90 . . . . . . . . . 

144,570.69 

1,355,896.65 

9/01/91 . . . . . . . . . 

144,570.69 

1,272,964.93 

9/01/92 .  . . . . . .  . _.  . . 

86.742.41 

9,119,126.41 

11,663.210.08 

.  . 

25,ooo,ooaoo 

1 

Set  paragraphs  (d)(2)(i)(A).  (d)(2)(i)(B). 
(d)(2Mi)(D).  (d)(2){i)(FMi).  (b)(13)(ii){A). 
(b)(13)(ii)(B],  and  (b)(13)(ii)(C)  of  this  section. 

(iii)  For  purposes  of  computing  the  yield  on 
the  issue  during  the  second  yield  period,  both 
the  annual  letter  of  credit  fee  paid  on 
September  1, 1995  and  the  aggregate  constant 


payment  amount  normally  treated  as  paid  on 
September  1, 1995  are  reduced  to  reflect  the 
fact  that  the  bonds  were  retired  before  the 
end  of  the  bond  year.  The  aggregate  amount 
taken  into  account  on  September  1, 1995  is 
the  product  of  $86,742.41  and  9  divided  by  12 
(the  portion  of  the  bond  year  during  whi^ 


the  bonds  were  not  retired).  See  paragraph 
(b)(13)(ii)(C)  of  this  section.  The  yield  on  the 
issue  during  the  second  yield  period  is  6.807 
percent  per  annum  compounded 
semiannually,  computed  as  follows: 


Data 

Debt  service 

Guarantee 

PV  (6.8066199593%) 

B/fli/oa  . . . 

$86,742.41 

86,74Z41 

65,056.81 

$86,742.41 

1.007.73Z67 

923,520.83 

12,982,004.09 

$990,75() 

990,750 

15,605,625 

9/01/96 _ _ _ _  ,  ,  ..  _ . . . . 

PV  Issue  PfKM  (9/01/93) . . .  . . . . . . . . 

15,000,000.00 

_ _ _ ^ _ 1 _ 

See  paragraphs  (d)(2)(i)(A).  (d)(2)(i)(E). 
(dK2Ki)(D).  (d)(2){u)(B).  (bKl3)(ii)(A), 
(b)(13Kii)(B],  and  (b)(13)(ii)(C)  of  this  section. 

Example  7.  (i)  llie  facts  are  the  same  as  in 
Examph  4,  except  that  the  annual  letter  of 
credit  fee  for  ea^  of  the  Rrst  Bve  years  is  an 
amount  equal  to  two  thirds  of  one  percent  of 
the  sum  of  the  outstanding  par  amount  of  the 
bonds  and  simple  interest  for  one  year  at  the 
maximum  interest  rate  and  thereafter  is  an 
amount  equal  to  one  third  of  one  percent  of 
such  sum. 

(ii)(A)  All  the  bonds  are  outstanding  on  the 
first  installment  computation  date  (9/01/93). 
Both  the  initial  and  the  annual  letter  of  cre^t 
fees  are  nonlevel  payments  and  must  be 
reallocated.  See  paragraph  (bXl3)(iii)(B)  of 
this  section.  The  aggregate  ccmstant  payment 
amount  is  the  present  value  of  all  the  fees  on 
September  2. 1988,  divided  by  the  sum  of  the 
present  values  as  of  September  1, 1988  of  $1 
paid  on  each  September  1.  See  paragraph 
(b)(13)(iii)(C)  of  this  section.  The  yield  on  the 
tender  bonds  during  the  first  yield  period 
(without  regard  to  any  of  the  fees)  is  used  as 
the  discount  rate.  The  yield  on  the  tender 


bonds  during  the  first  yield  period  (as  so 
determined)  is  5.866  percent  per  annum 
compounded  semiannually,  computed  as 
follows: 


Date 

Debt 

service 

PV(5.8656597372%) 

9/01/89 _ 

$1,393,750 

$1,315,458.21 

9/01/90 _ 

1,393,750 

1,241,564.34 

9/01/91 _ 

1,393,750 

1,171,821.34 

9/01/92 . 

1,651,250 

1,310,3^^55 

9/01/93 _ ..... 

26,651,250 

19,960,823.56 

PV‘ . . 

- . . 

25,ooo,ooaoo 

>  PV  Issue  Prices  (9/01/88). 


See  paragraph  (d)(2)(i)(A)  and  (d)(2)(i)(F)(7) 
of  this  section. 

(B)  Hie  present  value  of  all  the  fees  as  of 
September  1, 1988  is  $1,181,584.35,  computed 
as  follows: 


Date 

(auarantee 

PV  (5.866%) 

9/01/88 . . 

$221,666.67 

186,666.67 

$221,666.67 

176,18a37 

9/01/89 . . . 

9/01/90 . . 

186,666.67 

166,283.16 

9/01/91 _ 

186,666.67 

156,941.93 

9/01/92 - 

186,666.67 

148,126.47 

9/01/93 . . 

93,333.33 

169,902.14 

9/01/94 _ 

93,333.33 

65,975.27 

9/01/95 . 

93,333.33 

93,333.33 

62,269.01 

58,770.94 

9/01/96 _ 

9/01/97 _ 

93,333.33 

55.469.39 

PV‘ . 

1,181,584.35 

>  PV  issue  Prices  (9/01/88). 


(C)  The  present  value  as  of  September  1, 
1988  of  $1  paid  on  each  September  1  during 
the  term  of  the  guarantee  is  $7.81592.  The 
aggregate  ccmstant  payment  amount  is 
$151,176.62  ($1,181,584.35  divided  by 
$7.81592).  Sw  paragraph  (b)(13)(iii)(C)  of  this 
section. 

(D)  The  yield  on  the  issue  during  the  first 
yidd  period  is  6.487  percent  per  aimum 
compounded  semiannually,  computed  as 
follows: 


Date 

Debt  service 

Guarantee 

PV  (6.4873997624%) 

9/01/88  . . .  . -  . . . . . 

$151,176.62 

151,176.62 

151.176.62 

161.176.62 
161,176.62 

$151,176.62 

1,449,374.90 

1,359,732.94 

1,275,636.21 

1,396.204.76 

19,367,875.57 

9/01/89.  .  . . 

$1,393,750.0<) 

1,393,750.00 

1,393,750.00 

1,651,250.00 

26,651,250.00 

9/01/90 . 

9/01/92...  . . . 

9/01/93 . . . 

PV  • .  . . 

25,000,000.00 

>  PV  Issue  Prices  (9/01/88). 


See  paragraphs  (d)(2)(i)(A).  (d)(2)(i)(B), 
(d)(2)(i)(F)(i),  and  (b)(13)(ii](B)  of  this  section. 

Example  8.  (i)  The  facts  are  the  same  as  in 
Example  7,  except  that  the  bonds  are  issued 
on  March  1, 1989,  and  the  annual  letter  of 


credit  fee  payable  on  March  1, 1989  (for  the 
first  bond  year)  is  one  half  of  the  re^ar 
annual  fee  ($63,333.34). 

(ii)(A)  The  yield  on  the  tender  bonds  during 
the  first  yield  period  (without  regard  to  any  of 


the  fees)  is  5.974  percent  per  annum 
compounded  semiannually,  computed  as 
follows; 
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PV  (6.974%) 


PV  (5.974%) 


9/01/89 . $750,0'X) 

9/01 /90_ .  1,393,750 

9/01/91 . 1,393.750 

9/01/92 .  1,651,250 

9/01/93 . 26,651,250 


9/01/91 .  186,666.67 

$728,246.49  9/01/92 . 186,666.67 

1,275,957.74  9/01/93 . 93,333.33 

1,203.013.68  9/01/94 _ 93,333.33 

1,343,794.28  9/01/95  93,333.33 

20.448,987.61  9/01/96 . 93,333.33 

$25,000,000.00  9/01/97 . 93,333.33 


161,121.96  9/01/91 . . 

151,911.25  9/01/92 . . 

71,613.53  9/01/93 . . 

67,519.67  9/01/94 . . 

63.659.83  9/01/95 . . 

60,020.64  9/01/96 . 

56.589.50  9/01/97  . . . 


‘  PV  Issue  Prices  (3/01/89). 

See  paragraphs  (d](2)(i](A}  and 
(d](2)(i)(F](i)  of  this  section. 

(B)  The  present  value  of  all  the  fees  as  of 
March  1, 1989  (the  first  day  of  the  first  bond 
year)  is  $1,112,913.51,  computed  as  follows: 


PV  (3/01/89).. 


PV  (3/01 /69)„. 


3/01/89... 

9/01/89... 

9/01/90™ 


$128,333.34 

186.666.67 

186.666.67 


PV  (5.974%) 

$128,333.34 

181,252.65 

170,891.14 


(C)  The  present  value  as  of  March  1, 1989 
of  $0.50  paid  on  March  1, 1989  and  $1  paid  on 
each  September  1  thereafter  is  $7.48563, 
computed  as  follows: 

Date  I  Payment  I  PV  (5.974%) 


$0.50000 

.97100 

.91549 


(D)  The  aggregate  constant  payment 
amount  is  $148,673.33  ($1,112,91331,  divided 
by  $7.48563).  See  paragraph  (b)(13)(iii)(C)  of 
this  section.  The  amount  treated  as  paid  on 
March  1, 1989  (the  first  day  of  the  short  bond 
year)  is  $74,336.67  ($148,673.33,  divided  by  2). 
See  paragraph  (b)(13)(ii)(B)  of  this  section. 

(E)  The  yield  on  the  issue  during  the  first 
yield  period  is  6.587  percent  per  annum 
compounded  semiannually,  computed  as 
follows: 

ice  I  Guarantee  I  PV  (6.586752004%) 


3/01/89 . . . . . . 

9/01/92 . . . . . . . . 

9/01/93 . . . . . . . . . . 


PV  issue  prices  (3/01/89).. 


Debt  service 

Guarantee 

$74,336.56 

$750,000.00 

1.393,750.00 

1,393.750.00 

1,651,250.00 

26,651,250.00 

1481673.33 

148.673.33 
148,673.33 
148,673.33 

$74,336.57 

870,020.10 

1,399,542.57 

1,311.720.09 

1,434,662.28 

19,909,728.39 

25,000,000.00 


See  paragraphs  (d)(2)(i)(A),  (d](2)(i)(B), 
(d)(2)(i)(F)(l),  and  (b)(13)(ii)(B)  of  this  section. 

Example  9.  (i)  The  facts  are  the  same  as  in 
Example  4.  except  that  the  final  maturity  date 
of  the  bonds  is  September  1, 2003,  and  the 
bonds  provide  that  the  issuer  may  elect  to 
convert  the  tender  bonds  to  fixed  rate  bonds 
without  a  tender  right.  If  the  issuer  so  elects, 

(A)  the  remarketing  agent  determines  the 
lowest  interest  rate  at  which  tendered  bonds 
could  be  remarketed  on  the  next  tender  date 
at  par  without  the  tender  right  and  this 
interest  rate  is  the  interest  rate  on  the  fixed 
rate  bonds  fixjm  that  date  until  maturity:  (B) 
interest  on  the  fixed  rate  bonds  is  still 
payable  on  September  1  of  each  year  but  is 


not  compounded  semiannually;  and  (C)  the 
fixed  rate  bonds  are  subject  to  optional 
redemption  at  103  percent  of  par  plus  accrued 
interest  5  years  after  the  conversion  date  or 
at  any  time  thereafter.  Principal  and  interest 
on  the  fixed  rate  bonds  is  not  secured  by  the 
letter  of  credit  issued  by  Bank  A. 

(ii)(A)  The  issuer  elects  to  convert  all  the 
tender  bonds  to  fixed  rate  bonds  on 
September  1, 1991.  All  the  proceeds  of  the 
bonds  are  expended  by  that  date.  The 
interest  rate  on  the  fixed  rate  bonds  is  8.5 
percent  per  annum.  All  the  proceeds  of  the 
bonds  are  expended  by  that  date.  All  the 
bonds  are  outstanding  on  the  first 
installment:  computation  date  (9/01/93).  The 


bonds  are  treated  as  fixed  yield  bonds  after 
the  close  of  business  on  September  1, 1991. 
See  paragraph  (b)(3)(i)  of  this  section.  The 
aggregate  issue  payments  taken  into  account 
on  September  1, 1991  with  respect  to  the 
tender  bonds  are  the  outstanding  par  amount 
of  the  bonds  ($25  million)  and  accrued 
interest  paid  on  that  date  ($1,393,750).  See 
paragraphs  (d)(2)(i)(A),  (d)(2)(i)(F)(7),  and 
(b)(7)(ii)  of  this  section. 

(B)  The  composite  yield  on  the  tender 
bonds  (without  regard  to  the  nonlevel  initial 
letter  of  credit  fee)  is  6.077  percent  per  annum 
compounded  semiannually,  computed  as 
follows: 


PV  (6.0772180296%) 


PV  issue  prices  (9/01/88) . . - _ _ 


Debt  service 

Guarantee 

$140,000.00 

$1,393,750.00 

1,393,750.00 

26,393,750.00 

140,000.00 

140,000.00 

$140,000.00 

1,444,623.25 

1.360,675.69 

22,054,701.05 

25,000,000.00 


See  paragraphs  (d)(2)(i)(A).  (d)(2)(i)(B). 
(d)(2)(i){F)(7),  (b)(13)(ii){A).  and  {b)(7)(ii)  of 
this  section. 

(C)  The  present  value  as  of  September  1, 
1988  of  $1  paid  on  each  September  1  an 
annual  letter  of  credit  fee  is  payable  (i.e.,  on 
each  September  1  beginning  9/01/88  and 
ending  9/01/97)  is  $7.75185.  The  aggregate 
constant  payment  amount  is  $4,515.05 
($35,0(X)  divided  by  $7.75185).  See  paragraph 
(b)(13](iii)(C)  of  this  section.  This  amount  is 
taken  into  account  as  an  issue  payment  with 


respect  to  the  variable  yield  bonds  before  the 
conversion  and  with  respect  to  the  fixed  yield 
bonds  after  the  conversion.  See  paragraphs 
(b)(13)(ii)(B)  and  (b)(13)(ii)(D)  of  this  section. 
The  fixed  yield  bonds  are  treated  as  if  issued 
immediately  after  the  close  of  business  on 
September  1, 1991  for  par.  See  paragraphs 
(b)(3)(i)  and  (d)(2)(ii)  of  this  section.  The 
aggregate  issue  payments  taken  into  account 
with  respect  to  the  fixed  yield  bonds  on  the 
last  day  of  the  first  yield  period  (9/01/93)  are 
the  accrued  interest  paid  on  such  date 


($2,125,000)  and  the  aggregate  early 
retirement  value  of  the  fixed  yield  bonds  as 
of  such  date  less  the  interest  paid  on  such 
date  ($25  million).  See  paragraphs  (d)(3)(i)(A), 
(d)(3)(i)(E).  (b)(7)(i).  (b)(8)(i),  and  (b)(8)(iii)  of 
this  section. 

(D)  The  yield  on  the  issue  during  the  first 
yield  period  is  6.911  percent  per  annum 
compounded  semiannually,  computed  as 
follows: 
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$1,393,750.00 

1,393.750.00 

26,393,750.00 

(25,000,000.00) 

2,125,000.00 

27,125,000.00 


$144,515.05 

144.515.05 

144.515.05 

4,515.05 


PV  (6.9110284128%) 


$  144,515.05 
1,437,222.10 
1,342.816.28 
21.530.470.64 
(20,390,043.25) 
1,622,749.80 
19.312,269.38 

25.000,000.00 


See  paragraphs  (d)(2)(i)(A).  (d){2)(i)(B). 
(d)(2Ki){n(7).  (d)(2)(ii)(B).  (dK3)(i){A). 
(d)(3)(i)(B).  (d)(3){i)(E).  (b)(13)(ii)(A). 

(b)(13)(ii)(B).  (b)(3){i).  (b)(7)(i).  (b)(8)(i).  and 
(b)(8)(iii)  of  this  section. 

(iii)  (A)  All  the  bonds  are  outstanding  on 
the  second  installment  computation  date  (9/ 


01/98).  The  issue  is  treated  as  a  fixed  yield 
issue  issued  as  of  the  first  day  of  the  second 
yield  period  (9/01/93),  and  each  fixed  yield 
bond  that  is  part  of  the  issue  is  treated  as  if 
issued  after  the  close  of  business  on  such 
date  for  an  issue  price  equal  to  the 
outstanding  par  amount  of  the  bond  on  such 


Date 

1  Debt  service 

9/01/93 . . . . . . . . . [ . 

0/01/94 

. . . .  $2,125,000.00 

0/01 /o<; 

.  000.00 

9/01/98 . 

. ;. .  2,125.000.00 

9/01/97 . . . 

.  2,125,000.00 

9/01 /OR 

. . .  2.125.000XX) 

9/01/99 

.  2,125,000.00 

9/01/00 . . . : . 

. .  2,125,000.00 

9/01/01 

. . . ;... .  2,125,000.00 

9/01 /O? 

. . . .  2,125,000.00 

9/01/03 . 

.  27,125,000.00 

PV  issue  prices  (9/01/93) . . . 

date.  See  paragraphs  (b)(3)(ii),  (b){7)(i). 
(b)(8)(i).  (b)(8)(iii),  and  (d)(3)(ii)  of  this 
section.  The  yield  on  the  fixed  yield  issue  as 
of  the  second  installment  computation  date  is 
8.338  percent  per  annum  compounded 
semiannually,  computed  as  follows: 


PV  (8.338  percent) 


$4,515.05 
1,962,473.75 
1,808.535.34 
1,666,672.01 
1.535,936.58 
1,412,455.09 
1.301.660.89 
1,199,557.12 
1,105,462.65 
1,018,749.05 
11,983.982.68 


25,000,000.00 


(B)  Since  no  event  described  in  paragraphs 

(c)(4)(ii)  and  (c)(4)(iii)  has  occurred,  no 
further  adjustment  of  the  yield  on  this  fixed 
yield  issue  is  required.  See  paragraph  (c)(4)  of 
this  section. 

(iv)  All  the  bonds  are  redeemed  on 
September  1,  2000.  at  103  percent  of  par 
($25,750,000)  plus  accrued  interest 


($2,125,000).  The  yield  on  the  fixed  yield  issue 
as  of  the  final  computation  date  (9/0l/(X})  is 
8.338  percent  per  annum  compounded 
semiaimually. 

Example  10.  The  facts  are  the  same  as  in 
Example  ft  except  that  all  the  bonds  are 
retired  on  March  1, 1997,  at  par.  Because  the 
bonds  are  retired  on  a  date  (3/01/97)  that  is 


less  than  five  years  from  the  date  on  which 
the  issue  was  first  treated  as  a  fixed  yield 
issue  (9/01/93),  the  yield  on  the  issue  must  be 
recomputed.  See  paragraph  (c)(4)(iii)  of  this 
section.  The  yield  on  the  fixed  yield  issue  as 
of  the  final  computation  date  (3/01/97)  is 
8.367  percent  per  annum  compounded 
semiannually,  computed  as  follows; 


Debt  service  Guarantee 


PV  (8.367%) 


9/01/93 _ 

9/01/94..... . 

9/01/95 . 

9/01/96 . 

3/01/97 _ 


. . . I  $4,515.05 

$  2,125,000.00  4,515.05 

2,125,000.00  4,515.05 

2,125,000.00  2,257.53 

26,062,500.00  . 


PV  issue  prices  (9/01/93). 


$  4,515.05 
1,961,928.33 
1,807.530.20 
1,663,517.37 
19.562,509.05 

25,000,000.00 


Example  11.  (i)  The  facts  are  the  same  as  in 
Example  ft  except  that  the  issuer  elected  to 
convert  all  the  tender  bonds  to  fixed  rate 
bonds  on  March  1. 1991  (instead  of 
September  1, 1991),  the  interest  rate  on  the 
fixed  rate  bonds  is  8.5  percent  per  annum.  $20 
million  of  the  bonds  are  tendered  and 
remarketed  at  par  on  March  1, 1991.  and  all 


the  bonds  are  outstanding  on  the  first 
installment  computation  date  (9/01/93). 

(ii)  (A)  The  aggregate  issue  payment  taken 
into  account  on  March  1, 1991  with  respect  to 
the  tendered  bonds  is  par  ($20  million)  plus 
accrued  interest  paid  on  March  1, 1991 
($5(X),000).  See  paragraph  (d)(2)(i)(C)  of  this 
section.  The  aggregate  issue  payments  taken 
into  account  with  respect  to  the  nontendered 


bonds  on  March  1, 1991  is  par  ($5  million)  on 
March  1. 1991  and  accrued  interest  to  March 
1, 1991  (to  be  paid  on  9/01/91)  as  of 
September  1. 1991  ($125,000).  See  paragraph 

(d)(2)(i)(F)  of  this  section. 

(B)  The  yield  on  the  tender  bonds  (without 
regard  to  the  initial  letter  of  credit  fee)  is 
5.978  percent  per  annum  compounded 
semiannually,  computed  as  follows: 


Debt  service  Guarantee  PV  (5.9782082303%) 


$140,000.00 
$1,393,750.00  140,000.00 

1,393,750.00  70,000.00 

25.500.000.00 


$  140,000.00 
1.446.012.39 
1,301,073.37 
22,008,162.24 
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Date 

Debt  service  ' 

Guarantee 

PV  (5.9782082303%) 

9/01/91 . . . . . . . . 

125,000.00 

■■ 

104.752.00 

PV  issue  prices  (9/01/88) . . . . . . . . . 

—g— 

$25,000  0<X)  00 

(C)  The  present  value  as  of  September  1. 
1988  of  $1  paid  on  each  September  1  an 
annual  letter  of  credit  fee  is  payable  is 
$7.78180.  The  aggregate  constant  payment 
amount  is  $4,497.67  ($35,000  divided  by 
$7.78180).  See  paragraph  (b)(13](iii)(C)  of  this 
section.  The  fixed  yield  bonds  are  treated  as 
if  issued  on  March  1, 1991  for  par  ($25 
million).  The  accrued  interest  to  be  paid  on 
the  bonds  that  were  not  tendered  on  March  1. 
1991  is  not  treated  as  interest  on  the  fixed 
yield  bonds  issued  on  March  1, 1991.  See 
paragraph  (b)(3)(i)  of  this  section.  The  early 
retirement  value  of  the  flxed  yield  bonds  on 
the  first  installment  computation  date  (9/01/ 
93)  is  the  present  value  of  the  bonds  on  that 
date.  See  paragraph  (b)(7)(i)  of  this  section. 

(D)  The  yield-to-maturity  on  the  fixed  yield 
bonds  is  8.511  percent  per  annum 
compounded  annually,  computed  as  follows: 


Date  Payments  PV  (8.5110819458%) 


Payments  PV  (8.511%) 


$1,062,500.00 

2.125,000.00 

2.125,000.00 

2.125,000.00 

2,125,000.00 

2,125,000.00 

2,125,000.00 

2.125,000.00 

2,125,000.00 

2,125,000.00 

2,125,000.00 

2,125,000.00 

27,125,000.00 


$1.019.9«).55 

1,879,956.47 

1,732501.82 

1,596,61^80 

1,471,382.25 

1.355.974.18 
1,249, 8iai5 

1.151.604.18 
1,061,277.94 

978.036.46 

901,324.03 

830,628.55 

9,771,102.62 


25,000,000.00 


See  paragraph  (b)(5)(ii)  of  this  section. 

(E)  The  aggregate  present  value  of  the  hxed 
yield  bonds  on  September  1, 1993  determined 
by  using  the  exact  method  is  $27,106,965.13, 
computed  as  follows: 


$2,125,000.00 

2,125,000.00 

2,125,000.00 

2,125,000.00 

2,125,000.00 

2.125500.00 

2.125,000.00 

2,125,000.00 

2,125,000.00 

2,125.000.00 

27,125.000.00 


$2,125,000.00 

1,958,32581 

1.804,726.53 

1,663,173.81 

1,532,723.69 

1,412,50536 

1,301,71529 

1.199,61590 

1,105,525.61 

1,018.814.32 

11,984,835.81 


27,106,965.13 


See  paragraph  (b)(8)(i)  of  this  section. 

(F)  The  aggregate  present  value  of  the 
bonds  determined  by  using  the  approximate 
method  is  $27,125,900,  which  is  hi^er.  See 
paragraph(b)(8)(iii)  of  this  section. 

(G)  The  yield  on  the  variable  yield  issue  as 
of  the  first  installment  computation  date  is 
7.149  percent  per  annum  compounded 
semiannually,  computed  as  follows: 


Debt  service  Guarantee  PV  (7.1485008956%) 


$  144,497.67  $  144,497.67 

1,393.750.00  144.497.67 

1,393.750.00  144,497.67 


$1,433,912.56 

1,336,654.21 

21,393,467.67 

(20,973,987.91) 

965,527.42 

1.607,913.85 

19,092,014.63 


§  1.148-4  Allocation  and  accounting  rules. 

(a)  In  general — (1)  Reasonable 
accounting  methods  required.  Except  as 
otherwise  provided  in  section  148,  this 
section,  or  another  regulation  under 
section  148,  an  issuer  may  use  any 
reasonable,  consistently  applied 
accounting  method  to  account  for  gross 
proceeds  of  an  issue  for  purposes  of 
section  148.  The  reasonableness  of  any 
accounting  method  is  based  on  all  the 
facts  and  circumstances. 

(2)  Anti-abuse  rule  for  accounting 
methods.  For  purposes  of  this  section,  an 
accounting  method  is  not  reasonable  if  it 
is  employed  as  an  artibce  or  device 
under  §  1.103-13(j}  or  §  1.148-9(g)  to 
avoid,  in  whole  or  in  part,  the 
requirements  of  section  148. 

(3)  Application  of  rules  to  conduit 
borrowers.  Except  as  otherwise 
provided  in  this  section,  the  allocation 
and  accounting  rules  of  this  section 
apply  to  a  conduit  borrower  (as  defined 


in  §  1.15()-l(g))  of  gross  proceeds  of  an 
issue  to  the  same  extent  as  they  apply  to 
the  issuer.  Accordingly,  a  conduit 
borrower  must  comply  with  this  section 
to  account  for  any  gross  proceeds  of  an 
issue  received  by  it  under  a  purpose 
investment. 

(4)  Certain  definitions.  For  purposes 
of  this  section,  the  following  definitions 
apply: 

Accounting  method  means  both  the 
overall  method  used  to  account  for  gross 
proceeds  of  an  issue  (e.g.,  the  cash 
method  or  a  modified  accrual  method] 
and  the  method  used  to  account  for  or 
allocate  any  particular  item  within  that 
overall  accoimting  method  (e.g., 
accounting  for  investments, 
expenditures,  allocations  to  and  from 
different  sources,  and  particular  items  of 
the  foregoing). 

Commingled  fund  means  any  fund  or 
account  if: 


(A)  The  fund  or  account  contains  both 
gross  proceeds  of  an  issue  and  amounts 
in  excess  of  $25,000  that  are  not  gross 
proceeds  of  that  issue;  and 

(B)  Amounts  in  the  fund  or  account 
are  invested  collectively  without  regard 
to  source  of  funds  deposited  in  the  fund 
or  account. 

An  open-end  regulated  investment 
company  (as  defined  in  section  851]  is 
not  a  commingled  fund.  For  purposes  of 
this  definition,  a  regulated  investment 
company  is  open-end  if  it  is  offering  for 
sale  or  has  outstanding  any  redeemable 
security,  as  defined  in  section  2(a](32]  of 
the  Investment  Company  Act  of  1940,  of 
which  it  is  the  issuer. 

Consistently  applied.  With  reference 
to  an  accounting  method,  consistently 
applied  means  that  the  method  accounts 
uniformly  fon 

(A]  Gross  proceeds  of  an  issue  in  a 
commingled  fund  and  any  other 
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amounts  in  the  same  commingled  fund 
containing  those  gross  proceeds;  and 

(B)  Gross  proceeds  of  an  issue  for 
each  fiscal  year  or  interim  fiscal  period 
therein  during  which  the  issue  is 
outstanding. 

An  accoimting  method  does  not  fail  to 
be  consistently  applied  solely  because 
the  issuer  uses  a  different  accounting 
method  to  account  for  a  particular 
amount,  provided  that  this  use  of  a 
different  accounting  method  is  for  a 
bona  fide  purpose  and  is  not  an  artifice 
or  device  under  5  1.103-13{j)  or  §  1.148- 
9(g)  to  avoid,  in  whole  or  in  part,  the 
requirements  of  section  148.  For 
example,  a  bona  fide  purpose  for  a 
different  accounting  method  may 
include  a  change  in  accounting  method 
to  improve  the  accuracy  of  the 
accounting  method. 

Grant  means  a  transfer  of  money  or 
property  by  a  grantor  to  a  grantee  that 
accomplishes  a  governmental  purpose  of 
the  grantor  and  that,  except  as  expressly 
permitted  by  this  definition,  imposes  no 
obligation  or  condition  on  the  grantee; 

(A)  To  repay  the  grant  directly  or 
indirectly  with  money,  property,  or 
services  furnished  to  or  for  the  benefit  of 
the  grantor; 

(B)  To  satisfy  a  legal,  nondiscretionary 
funding  obligation  of  the  grantor;  or 

(C)  To  provide  any  other 
consideration  whatsoever  to  or  for  the 
benefit  of  the  grantor. 

Whether  a  grantor  imposes  an 
impermissible  obligation  or  condition  is 
determined  on  the  basis  of  all  the  facts 
and  circumstances.  Conditions  intended 
solely  to  assure  expenditure  of  the 
transferred  moneys  in  accordance  with 
the  governmental  purpose  of  the  transfer 
do  not  prevent  an  otherwise  eligible 
transfer  from  being  a  grant.  For 
example,  if  a  transferee  is  required  to 
repay  the  transferred  amount  for  failure 
to  satisfy  conditions  that  are  described 
in  the  preceding  sentence,  this 
requirement  does  not  disqualify  an 
otherwise  qualifying  transfer  as  a  grant. 
Satisfaction  of  a  general  governmental 
obligation  of  a  grantor  to  promote  public 
purposes  does  not  violate  the  limitation 
of  paragraph  (B)  of  this  definition.  For 
example,  if  a  state  makes  a 
discretionary  transfer  of  funds  to  a  local 
political  subdivision  to  finance  a  school 
in  furtherance  of  the  state’s  general 
governmental  obligation  to  oversee 
public  education,  the  transferee’s  use  of 
the  funds  for  that  purpose  is  not  an 
impermissible  satisfaction  of  a  legal 
obligation  of  the  grantor  that  prevents 
an  otherwise  qualifying  transfer  from 
being  a  grant.  In  contrast,  if  the  state 
had  a  mandatory  legal  obligation  to 
provide  funding  to  local  political 


subdivisions  for  public  school  purposes, 
satisfaction  of  that  obligation  through  a 
transfer  of  funds  would  not  be  a  grant. 

See  paragraph  (d)(4)(iii]  of  this  section 
for  characterization  of  repayments  of 
grants. 

Working  capital  expenditure.  The 
term  working  capital  expenditure  means 
any  cost  of  a  type  that  does  not 
constitute  a  capital  expenditure  (as 
defined  in  §  1.150-l(h)),  For  example, 
working  capital  expenditures  generally 
include  current  operating  expenses.  For 
purposes  of  this  definition,  §  1,103- 
8(a)(5]  applies  to  determine  when  a 
facility  is  placed  in  service.  See 
paragraph  (d)(3)(v)  of  this  section 
regarding  the  treatment  of  working 
capital  expenditures  under  section 
147(b). 

(b)  Allocation  of  gross  proceeds  to  an 
issue — (1)  In  general.  Except  as 
otherwise  provided  in  this  section  or  in 
applicable  regulations  on  refunding 
issues  under  section  148,  amounts  arc 
allocable  to  an  issue  as  gross  proceeds 
in  the  manner  required  by  the  definition 
of  gross  proceeds  under  §  1.148-8. 
Transferred  proceeds  and  proceeds  of  a 
refunding  issue  are  allocable  to  an  issue 
based  on  the  requirements  of  any 
applicable  regulations  on  refunding 
issues  under  section  148. 

(2)  One-issue  rule  and  general 
ordering  rules.  Except  as  otherwise 
provided  in  this  section,  amounts  are 
allocable  to  only  one  issue  (including  a 
taxable  issue)  at  a  time  as  gross 
proceeds.  Except  as  otherwise  provided 
in  this  section,  amounts  that  are  original 
proceeds  or  transferred  proceeds 
allocable  to  an  issue  must  be  so 
allocated  to  that  issue  and  may  not  be 
allocated  instead  as  replacement 
proceeds  to  another  issue.  Amounts 
cease  to  be  original  proceeds  or 
transferred  proceeds  allocated  to  an 
issue  only  when  they  are  properly 
allocated  to  an  expenditure  for  a 
governmental  purpose,  when  they 
become  transferred  proceeds  of  another 
issue,  or  when  they  cease  to  be 
allocated  to  that  issue  by  operation  of 
the  limitation  under  paragraph  (b)(3)  of 
this  section. 

(3)  Universal  cap  on  value  of 
nonpurpose  investments  allocated  to  an 
issue — (i)  Universal  cap  in  general. 
Except  as  otherwise  provided  in 
paragraph  (b)(3)(ii)  of  this  section, 
nonpurpose  investments  of  gross 
proceeds  of  an  issue  are  allocated  (and 
remain  allocated)  to  the  issue  only  to  the 
extent  that  the  value  (as  defined  in 
paragraph  (b)(3)(iv)(B)  of  this  section)  of 
these  nonpurpose  inves6nents  does  not 
exceed  the  value  (as  defined  in 
paragraph  (b)(3)(iv)(A)  of  this  section)  of 
all  outstanding  bonds  of  the  issue.  (The 


value  of  all  outstanding  bonds  of  the 
issue  is  referred  to  as  the  “universal 
cap.’’)  Paragraphs  (b)(3)  (ii)  through  (v) 
of  this  section  provide  rules  on 
exceptions,  frequency  of  computations, 
valuation,  and  reallocations  for 
purposes  of  this  rule. 

(ii)  Nonpurpose  investments  in  a  bona 
fide  debt  service  fund  not  counted. 
Nonpurpose  investments  of  gross 
proceeds  of  an  issue  held  in  a  bona  fide 
debt  service  fund  for  the  issue  are 
allocated  to  an  issue  in  any  event  and 
are  not  subject  to  the  limitations 
imposed  by  the  universal  cap  under 
paragraph  (b)(3)(i)  of  this  section.  Thus, 
the  value  of  these  nonpurpose 
investments  does  not  reduce  the 
aggregate  value  of  nonpurpose 
investments  that  may  be  allocated  to  the 
issue  under  the  universal  cap. 

(iii)  When  the  universal  cap  is 
computed  and  applied — (A) 

Computation.  For  purposes  of  paragraph 
(b)(3)(i)  of  this  section,  the  values  of  the 
universal  cap  and  the  nonpurpose 
investments  must  be  computed  as  of  the 
second  anniversary  of  the  date  of  issue 
of  an  issue  and  as  of  the  first  day  of 
each  bond  year  thereafter.  In  addition, 
in  the  case  of  a  refunding  issue  and  a 
refunded  issue,  these  values  must  be 
computed  as  of  each  date  that,  without 
regard  to  the  limitations  in  this 
paragraph  (b)(3),  proceeds  of  the 
refunded  issue  would  become 
transferred  proceeds  of  the  refunding 
issue  under  applicable  regulations  on 
refunding  issues  under  section  148. 

(B)  Application.  The  rule  of  paragraph 
(b)(3)(i)  of  this  section  applies 
commencing  as  of  the  date  first  required 
under  paragraph  (b)(3Kiii){A)  of  this 
section.  Thus,  absent  a  refunding,  the 
universal  cap  rule  does  not  apply  to  a 
new  money  issue  during  the  first  two 
years  after  its  date  of  issue.  Between 
required  dates  of  computation  of  the 
universal  cap  under  paragraph 
(b)(3)(i)(A)  of  this  section,  nonpurpose 
investments  cease  to  be  allocated  to  an 
issue  to  the  extent  that  they  are 
expended  on  a  governmental  purpose  of 
the  issue  or  otherwise  cease  to  be 
allocated  to  the  issue  under  the  rules  of 
paragraphs  (b)(1)  and  (b)(2)  of  this 
section.  To  the  extent  that  nonpurpose 
investments  cease  to  be  allocated  to  the 
issue,  other  nonpurpose  investments  of 
gross  proceeds  are  allocated  to  the  issue 
up  to  the  amount  of  the  unused  universal 
cap.  Allocations  of  nonpurpose 
investments  under  this  paragraph 
(b)(3)(iii)(B)  must  be  done  not  less 
fyequently  than  annually,  commencing 
as  of  the  second  anniversary  of  the  date 
of  issue  of  an  issue.  To  the  extent  that 
nonpurpose  investments  do  not  cease  to 
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be  allocated  to  the  issue  under  this 
paragraph  (b)(3)(iii)(B)  at  any  time,  their 
values  continue  to  be  their  values  as  of 
the  most  recent  date  that  these  values 
were  computed  under  paragraph 
{b)(3)(iiiKA)  of  this  section. 

(iv)  Valuation  for  purposes  of 
universal  cap.  For  purposes  of 
paragraph  (b){3){i)  of  this  section,  the 
values  of  outstanding  bonds  and 
nonpurpose  investments  are  computed 
as  follows — 

(A)  Value  of  outstanding  bonds. 

Except  as  otherwise  permitted  by  this 
paragraph  (b)(3)(iv)(A).  the  value  of  all 
outstanding  bonds  of  an  issue  on  a  date 
is  equal  to  the  present  value  of  those 
bonds  determined  under  §  1.148-3.  For 
example,  the  value  of  an  eligible  bond 
under  §  1.148-3{b)(8){iii)  generally  is 
equal  to  its  outstanding  principal 
amount.  In  addition,  any  bond  may  be 
valued  at  its  outstanding  principal 
amount  if  that  bond  was  issued  with 
original  issue  discount  or  premium  not 
in  excess  of  one-fourth  of  one  percent 
multiplied  by  the  number  of  complete 
years  to  maturity  of  the  bond. 

(B)  Value  of  nonpurpose  investments. 
The  value  of  a  nonpurpose  investment 
on  a  date  is  equal  to  the  receipt  that 
would  be  taken  into  account  on  that 
date  under  §  1.148-2(b)(2){iii)  if  that  date 
were  a  rebate  installment  computation 
date. 

(v)  Allocations  of  amounts  in  excess 
of  the  universal  cap — (A)  General 
ordering  rule.  If,  on  a  date  specified  in 
paragraph  (b){3)(iii)  of  this  section, 
nonpurpose  investments  of  gross 
proceeds  allocated  to  an  issue  have  a 
value  in  excess  of  the  universal  cap,  an 
amount  of  those  investments  necessary 
to  eliminate  that  excess  cease  to  be 
allocated  to  the  issue.  Nonpurpose 
investments  cease  to  be  allocated  to 
gross  proceeds  of  the  issue  in  the 
following  order — 

(1)  First,  nonpurpose  investments  of 
replacement  proceeds  of  the  issue; 

[2]  Second,  nonpurpose  investments  of 
transferred  proceeds  of  the  issue:  and 

(5)  Third,  nonpurpose  investments  of 
original  proceeds  of  the  issue. 

(B)  Re-allocation  after  ordering.  If 
nonpurpose  investments  of  gross 
proceeds  of  an  issue  exceed  the 
universal  cap  and  therefore  cease  to  be 
allocable  to  an  issue,  they  become 
eligible  for  allocation  to  another  issue. 
For  example,  they  may  be  allocated  to 
another  issue  as  replacement  proceeds 
in  accordance  with  the  rules  governing 
replacement  proceeds. 

(C)  Valuation  of  re-allocated 
investments.  Notwithstanding  any 
provision  of  §  1.148-2  to  the  contrary,  a 
nonpurpose  investment  that  is  re¬ 
allocated  to  another  issue  as  a 


consequence  of  this  paragraph  {b)(3) 
may  be  valued  upon  reallocation  using 
the  same  method  of  valuation  that  was 
used  to  apply  the  universal  cap  under 
paragraph  (iv)(B)  of  this  section.  Thus, 
for  example,  if  the  nonpurpose 
investments  were  valued  at  present 
value  in  accordance  with  §  1.148- 
2(b)(2][iii],  they  may  be  re-allocated  at 
present  value. 

(vi)  Consequences  of  certain  failures 
to  do  computations.  A  failure  to  do  any 
computation  under  this  paragraph  (b](3] 
does  not  violate  this  section  if,  in  the 
absence  of  that  failure,  the  issue 
nevertheless  would  have  satisfied 
paragraph  (b)(3Ki)  of  this  section. 

(vii)  Anti-abuse  rule.  Any  allocation 
of  nonpurpose  investments  of  proceeds 
to  an  issue  for  a  purpose  of  causing 
other  nonpurpose  investments  to  cease 
to  be  allocated  to  an  issue  to  avoid,  in 
whole  or  in  part,  this  paragraph  (b)(3)  is 
disregarded. 

(c)  Allocations  of  gross  proceeds  to 
investments — (1)  In  general.  Except  as 
otherwise  provided  in  this  section,  gross 
proceeds  of  an  issue  may  be  allocated  to 
investments  pursuant  to  any  reasonable, 
consistently  applied  accounting  method. 

(2)  Fair  market  value  limit  on 
allocations  to  nonpurpose  investments. 
Gross  proceeds  of  an  issue  are  not 
allocated  to  a  payment  for  a  nonpurpose 
investment  in  an  amount  greater  than,  or 
to  a  receipt  from  the  sale  or  other 
disposition  of  a  nonpurpose  investment 
in  an  amount  less  than,  the  fair  market 
value  (as  defined  in  §  1.148-2(d))  of  the 
nonpurpose  investment. 

(3)  Administrative  costs  of 
nonpurpose  investments — (i)  In  general. 
Except  as  otherwise  provided  in  this 
paragraph  (c)(3),  an  allocation  of  gross 
proceeds  of  an  issue  to  a  payment  under 
§  1.148-2(b)(3)  or  a  receipt  under 

§  1.148-2(b){2)  with  respect  to  a 
nonpurpose  investment  is  not  adjusted 
to  take  into  account  any  administrative 
costs  (as  defined  in  paragraph 
(c)(3)(iii)(A)  of  this  section)  of  the 
investment.  Thus,  administrative  costs 
generally  do  not  increase  the  costs  for 
investments  or  reduce  the  income  from 
investments. 

(ii)  Reasonable  administrative  costs 
of  qualified  investments  taken  into 
account.  In  determining  payments  and 
receipts  under  §  1.148-2(b)(3)  and 
§  1.148-2(b)(2)  with  respect  to  qualified 
investments  (as  defined  in  paragraph 
(c)(3)(iv)  of  this  section),  administrative 
costs  not  in  excess  of  the  limitation 
described  in  paragraph  (c)(3)(iii)  of  this 
section  are  taken  into  account.  Thus,  in 
the  case  of  qualifled  investments, 
income  passed  through  to  the  investors 
is  not  "grossed  up”  to  reflect  permitted 


administrative  costs  before  being 
allocated  to  investors. 

(iii)  Definition  of  administrative 
costs — (A)  In  general.  For  purposes  of 
this  paragraph  (c)(3),  administrative 
costs  include  costs  paid  by  or  on  behalf 
of  an  issuer  for  brokerage  or  selling 
commissions,  legal  and  accounting  fees, 
investment  advisory  fees, 
recordkeeping,  safekeeping,  custody, 
and  similar  costs  and  expenses  of  a 
fund.  Administrative  costs  include  ^ 

12(b)-l  fees  charged  by  a  regulated  t 

investment  company.  Administrative  - 

costs  include  a  brokerage  commission 
for  an  investment  contract  purchased 
with  gross  proceeds  of  an  issue, 
regardless  of  whether  the  brokerage 
commission  is  paid  or  incurred  on  behalf 
of  the  issuer  or  the  provider  of  the 
investment  contract. 

(B)  Limitation  on  administrative  costs. 
In  the  case  of  a  qualiHed  investment  (as 
defined  in  paragraph  (c)(3)(iv)  of  this 
section),  reasonable  administrative 
costs  are  taken  into  account  under 
paragraph  (c)(3)(i)  of  this  section.  In  the 
case  of  an  investment  in  any  regulated 
investment  company  (as  dehned  in 
section  851)  that  is  not  a  qualibed 
investment  or  any  commingled  fund  that 
is  not  a  qualified  investment,  reasonable 
administrative  costs  not  in  excess  of  .25 
percent  of  the  average  daily  balance  (as 
defined  in  paragraph  (e)(2)(iv)  of  this 
section)  of  amounts  invested  in  the  fund 
for  the  fiscal  year  are  taken  into  account 
under  paragraph  (c)(3)(i)  of  this  section. 
Whether  administrative  costs  are 
reasonable  is  based  on  all  the  facts  and 
circumstances  including,  without 
limitation,  whether  or  not  the 
administrative  costs  are  comparable  in 
nature  and  amount  to  customary 
administrative  costs  that  would  be 
charged  for  the  same  investment  if  the 
investment  were  made  from  a  source  of 
funds  other  than  gross  proceeds  of  an 
issue  of  tax-exempt  bonds. 
Administrative  costs  paid  or  incurred 
for  computing  arbitrage  rebate  amounts 
under  section  148(f)  are  not  taken  into 
account. 

(C)  Anti-abuse  rule  for  administrative 
costs.  Administrative  costs  are  not 
reasonable  if  they  are  charged  directly 
or  indirectly  for  a  purpose  to  avoid,  in 
whole  or  in  part,  the  requirements  of 
section  148. 

(iv)  Qualified  investments.  An 
investment  of  gross  proceeds  of  an  issue 
is  a  qualified  investment  if  it  satisfies 
the  following  requirements: 

(A)  Nature  of  investment.  The 
investment  is: 

(1)  A  share  of  stock  in  a  regulated 
investment  company  (as  defined  in 
section  851):  or 
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[2]  An  interest  in  a  commingled  fund 
in  which  the  issuer  and  all  members  of 
the  same  controlled  group  (as  defined  in 
§  1.150-1(0}  as  the  issuer  own  less  than 
10  percent  of  the  beneficial  interest  in 
the  investments  of  the  commingled  fund 
(“an  external  commingled  fund”}. 

Funds  described  in  paragraphs  (1)  and 
[2)  of  this  paragraph  (cl(3}(iv)  are 
referred  to  as  “funds”  in  this  paragraph 
(c)(3}. 

(B)  Other  interest  holders.  As  of  the 
date  the  proceeds  of  an  issue  are 
invested  in  a  fund  described  in 
paragraph  (A},  the  fund  must  comply 
with  one  of  the  following  requirements: 

(l}The  fund  has  a  reasonable 
expectation  that  the  average  daily 
balance  (as  defined  in  paragraph 
(e}(2Kiv}  of  this  section)  of  monies 
invested  in  the  fund  from  sources  other 
than  gross  proceeds  of  tax-exempt 
bonds  will  equal  or  exceed  the  lesser  of 
$50  million  or  50  percent  of  total  average 
daily  balance  of  funds  invested  in  the 
fund,  for  the  current  Hscal  year. 

(2)  The  fund  qualifies  as  a  publicly 
offered  regulated  investment  company 
(as  defined  in  section  67(c)(2)(B)).  For 
purposes  of  this  paragraph 
(c)(3)(iv)(B)(2),  a  fund  does  not  qualify 
as  a  publicly  offered  regulated 
investment  company  if  it  is  marketed  or 
structured  for  a  principal  purpose  of 
attracting  investors  of  proceeds  of 
issues  of  tax-exempt  bonds  that  are 
subiect  to  the  limitations  of  section  148. 

(C)  Failure  to  satisfy  diversification 
requirement.  If  the  fund  fails  to  satisfy 
the  diversification  requirement  of 
paragraph  (c)(3)(iii)(B)(7)  for  any 
quarter,  the  fund  will  cease  to  be  a 
qualified  investment  unless  the  fund 
takes  prompt  remedial  action  to  bring 
the  fund  into  compliance  with  this 
diversification  requirement  with  respect 
to  the  next  succeeding  quarterly 
accounting  period.  If  a  failure  to  satisfy 
this  diversification  requirement  is 
intentional,  the  fund  is  treated  as  never 
having  been  qualified. 

(4)  Requirements  for  purchase  of  an 
investment  contract —  (i)  In  general. 
Except  as  otherwise  provided  in  this 
section,  the  purchase  price  of  an 
investment  contract  is  considered  to  be 
fair  market  value  only  if  the  following 
requirements  are  satisfied: 

(A)  The  issuer  makes  a  bona  fide 
solicitation  for  an  investment  contract 
with  specified  material  terms  and 
receives  at  least  three  qualifying  bids 
that  satisfy  this  paragraph  (c)(4)(i)  from 
different  reasonably  competitive 
providers  of  investment  contracts  that 
have  no  material  financial  interest  in  the 
issue. 

(B)  The  issuer  purchases  the  highest- 
yielding  investment  contract  for  which  a 


qualifying  bid  is  made,  or  has  significant 
bona  fide  non-tax  reasruis,  such  as 
creditworthiness  of  the  bidder,  for 
failure  to  purchase  the  highest-yielding 
investment  contract  offered.  If  an  issuer 
purchases  an  investment  contract  from  a 
provider  that  has  a  material  financial 
interest  in  the  issue,  the  purchase  price 
of  the  contract  is  presumed  to  be  more 
than  fair  market  value  unless  the  yield 
of  the  investment  contract  is  at  least  as 
high  as  the  highest-yielding  investment 
contract  for  which  a  qualifying  bid  is 
made. 

(C)  The  determination  of  the  price  of 
the  investment  contract  takes  into 
account  as  a  significant  factor  the 
issuer’s  reasonably  expected  drawdown 
schedule  for  the  funds  to  be  invested, 
exclusive  of  float  funds  and  reasonably 
required  reserve  or  replacement  funds. 

(D)  The  collateral  security 
requirements  for  the  investment  contract 
are  reasonable,  based  on  all  the  facts 
and  circumstances. 

(E)  The  obligor  on  the  investment 
contract  certifies  those  administrative 
costs  (as  defined  in  paragraph  (c)(3)(iv) 
of  this  section)  that  are  reasonably 
expected  to  be  paid  to  third  parties  in 
connection  with  the  investment  contract. 

(F)  The  yield  on  the  investment 
contract  is  not  less  than  the  yield  then 
currently  available  from  the  obligor  on 
reasonably  comparable  investment 
contracts  offered  to  other  persons,  if 
any,  from  a  source  of  funds  other  than 
gross  proceeds  of  an  issue  of  tax-exempt 
bonds. 

(ii)  Exceptions.  Paragraph  (c)(4)(i)  of 
this  section  does  not  apply  to  the 
following  described  investment 
contracts: 

(A)  Short-term  investment  contracts. 
An  investment  contract  that  has  a 
remaining  term  to  maturity  that  is  not  in 
excess  of  six  months. 

(B)  Publicly-traded  investment 
contracts.  An  investment  contract  that 
is  traded  on  an  established  securities 
market  (as  defined  in  §  15A.453- 
l(e){4)(iv)). 

(C)  Investment  contracts  with  yields 
substantially  below  bond  yield.  An 
investment  contract  that  has  a  yield 
more  than  .25  percent  below  the  yield  on 
the  issue  the  gross  proceeds  of  which 
are  invested  in  the  investment  contract. 
An  investment  contract  is  not  described 
in  this  paragraph  (c)(4)(ii)(C)  if  it  is 
entered  into  for  a  purpose  of  offsetting 
arbitrage  earned  or  to  be  earned  on 
other  investments  of  ^ss  proceeds  of 
an  issue. 

(5)  Safe  harbors  for  purchases  of 
certificates  of  deposit  This  paragraph 
(c)(5)  applies  to  a  certificate  of  deposit 
that  has  a  fixed  interest  rate,  a  fixed 
principal  payment  schedule,  a  fixed 


maturity,  and  a  substantial  penalty  for 
early  withdrawal.  For  purposes  of 
paragraph  (c)(2)  of  this  section,  the 
purchase  price  of  a  certificate  of  deposit 
covered  by  this  paragraph  (c)(5)  is 
considered  to  be  its  fair  market  value  if 
the  following  safe  harbor  is  satisfied: 

(1)  Comparable  to  Treasury  yield.  The 
yield  on  the  certificate  of  deposit  is  not 
less  than  the  yield  on  reasonably 
comparable  direct  obligations  of  the 
United  States:  and 

(ii)  Bidding  or  publishing  requirement. 
Either  (A)  or  (B)  below  is  satisfied: 

(A)  Comparable  to  published  rate. 

The  yield  on  the  certificate  of  deposit  is 
not  less  than  the  highest  yield  that  is 
published  or  posted  by  the  provider  to 
be  currently  available  from  the  provider 
on  comparable  certificates  of  deposit 
offered  to  the  public. 

(B)  Bidding  procedure  followed.  (?) 

The  issuer  makes  a  bona  fide 
solicitation  for  a  specified  certificate  of 
deposit  and  receives  at  least  three 
qualifying  bids  that  satisfy  this 
paragraph  (c)(5)(ii)  from  providers  that 
have  no  material  financial  interest  in  the 
issue; 

(2)  The  issuer  purchases  the  highest- 
yielding  certificate  of  deposit  for  which 
a  qualifying  bid  is  made:  and 

(2)  The  yield  on  the  certificate  of 
deposit  is  not*  less  than  the  yield  then 
currently  available  from  the  provider  on 
comparable  certificates  of  deposit 
offered  to  other  persons  from  a  source  of 
funds  other  than  gross  proceeds  of  an 
issue  of  tax-exempt  bonds. 

(d)  Allocation  of  gross  proceeds  to 
expenditures — (1)  Expenditures  in 
general — (i)  General  rule.  Except  as 
otherwise  provided  in  this  section,  gross 
proceeds  of  an  issue  may  be  allocated  to 
expenditures  pursuant  to  any 
reasonable,  consistently  applied 
accounting  method.  Reasonable 
accounting  methods  for  allocating  funds 
from  different  sources  to  expenditures 
for  the  same  governmental  purpose 
include  any  of  the  following  methods 
applied  consistently:  A  “specific 
tracing"  method,  a  “gross-proceeds- 
spent-first"  method,  a  “first-in,  first-out" 
method,  or  a  ratable  allocation  method. 
See  the  special  rules  for  working  capital 
expenditures  in  paragraph  (d)(3)  of  this 
section  and  for  commingled  fund 
expenditures  in  paragraph  (e)  of  this 
section. 

(ii)  General  limitation.  An  allocation 
of  gross  proceeds  of  an  issue  to  an 
expenditure  must  involve  a  reasonably 
current  outlay  of  cash  and  must  carry 
out  a  governmental  purpose  of  the  issue. 
Thus,  an  investment  in  a  nonpurpose 
investment  is  not  an  expenditure. 
Similarly,  a  transfer  of  gross  proceeds  of 
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an  issue  to  finance  a  nondiscretionary 
legal  funding  obligation  (but  not  a  legal 
judgment)  for  a  particular  governmental 
purpose  may  not  be  allocated  to  an 
expenditure  until  the  recipient  uses  the 
transferred  funds  to  carry  out  that 
governmental  purpose.  A  reasonably 
current  outlay  of  cash  means  an  outlay, 
by  check  mailed,  or  available  funds 
advanced,  that  is  reasonably  expected 
to  occur  not  later  than  Sbariking  days 
after  the  allocation  of  gross  p^ceeds  to 
the  expenditure. 

(iii)  Deviations  from  general 
accounting  method.  For  purposes  of 
paragraph  (d)(1)  of  this  section,  a 
general  accounting  method  for 
expenditures  does  not  fail  to  be  a 
reasonable,  consistently  applied 
accounting  method  because  the  issuer 
uses  a  different  accounting  method  to 
account  for  a  particular  expenditure, 
provided  that  this  use  of  a  different 
accounting  method  is  for  a  bona  fide 
purpose  and  is  not  an  artifice  or  device 
under  §  1.103-13(j)  or  §  1.148-9(g)  to 
avoid,  in  whole  or  in  part,  the 
requirements  of  section  148.  For 
example,  reasons  that  may  justify  an 
issuer’s  deviation  fi'om  its  general 
accoimting  method  for  expenditures  in 
appropriate  circumstances  include 
avoiding  forfeiture  of  a  grant. 

(2)  Expenditures  of  gross  proceeds 
invested  in  purpose  investments — (i)  In 
general.  Except  as  provided  in 
paragraph  (d)(2)(ii)  of  this  section,  gross 
proceeds  of  an  issue  invested  in  a 
purpose  investment  are  allocated  to  an 
expenditure  on  the  date  on  which  the 
conduit  borrower  under  the  purpose 
investment  allocates  the  proceeds  to  an 
expenditure  in  accordance  with  this 
paragraph  (d)  to  carry  out  the 
governmental  purpose  of  the  issue.  For 
example,  if  an  issuer  lends  the  gross 
proceeds  of  an  issue  to  a  conduit 
borrower  under  a  purpose  investment  to 
carry  out  the  governmental  purpose  of 
providing  an  exempt  facility  under 
section  142,  the  gross  proceeds  are 
allocated  to  an  expenditure  on  the  date 
on  which  the  conduit  borrower  expends 
the  gross  proceeds  on  costs  of  the 
exempt  facility. 

(ii)  Exception  for  qualified  owner- 
occupied  residence  loans  and  qualified 
student  loans.  If  gross  proceeds  of  an 
issue  are  invested  in  a  purpose 
investment  that  is  a  qualified  loan  for  an 
owner-occupied  residence  under  section 
143  or  a  qualified  student  loan  under 
section  144(b),  those  gross  proceeds  are 
allocated  to  an  expenditure  for  the 
governmental  purpose  of  the  issue  on 
the  date  on  which  the  issuer  invests 
gross  proceeds  in  that  purpose 
investment. 


(3)  Expenditures  for  working  capital 
purposes — (i)  In  general.  Except  as 
provided  in  paragraphs  (d)(3)(ii)  and 
(d)(4)  of  this  section,  gross  proceeds  of 
an  issue  and  available  amounts  (as 
defined  in  paragraph  (d)(3)(iii)  of  this 
section)  may  be  allocated  to  working 
capital  expenditures  only  under  a 
consistently  applied  "gross-proceeds- 
spent-last”  method.  Gross  proceeds  may 
be  allocated  to  working  capital 
expenditures  as  of  any  date  only  to  the 
extent  that  working  capital  expenditures 
exceed  available  amounts  calculated  as 
of  that  date. 

(ii)  Exceptions — (A)  In  general.  Gross 
proceeds  of  an  issue  ^at  are  described 
in  paragraphs  (d)(3)(ii)(A)  and 
(d)(3)(ii)(B)  of  this  section  may  be 
allocated  to  working  capital 
expenditures  under  any  reasonable, 
consistently  applied  accounting  method, 
without  regard  to  other  available 
amoimts  (e,g„  a  “gross-proceeds-spent- 
first”  method  or  a  “specific- tracing” 
method). 

(B)  Exception  for  certain 
expenditures.  Expenditures  are 
described  in  this  paragraph  (d)(3)(ii)(B) 
if  they  are  paid  or  incurred  for  any  of 
the  following; 

[1]  Issuance  costs  of  an  issue  within 
the  meaning  of  section  147(g); 

(2)  Reasonable  charges  for  qualified 
guarantees  under  $  1.148-3(b)(12): 

(5)  Payment  of  principal,  interest,  or 
call  premium  on  a  refunded  issue,  or 
pa3anent  of  interest  on  a  crossover 
re^nding  issue  within  the  limitations  of 
§  1.103-15;  or 

(4)  Payment  of  principal  or  interest  on 
an  issue  from  a  bona  fide  debt  service 
fund. 

(C)  De  minimis  exception. 
Expenditures  are  described  in  this 
paragraph  (d)(3)(ii)(C)  if  they  do  not 
exceed  5  percent  of  the  sale  proceeds  of 
an  issue  and  they  are  directly  related  to 
capital  expenditures  financed  by  the 
issue. 

(iii)  Definition  of  available  amount — 

(A)  In  general.  For  purposes  of  this 
paragraph  (d)(3),  available  amount 
means  any  amount  available  to  an 
issuer  for  working  capital  expenditure 
purposes  (as  defined  in  paragraph  (a)(4) 
of  this  section)  of  the  type  being 
financed  by  an  issue,  as  further 
specified  in  this  paragraph  (d)(3)(iii),  but 
the  term  does  not  include  gross  proceeds 
of  the  issue.  Available  amount  includes 
cash,  investments,  and  other  amounts 
held  in  accounts  or  otherwise  by  the 
issuer  or  any  member  of  the  same 
controlled  group  (as  defined  in  §  1.150- 
1(f))  as  the  issuer  if  those  amounts  may 
be  used  by  the  issuer  for  working  capital 
expenditures  of  the  type  being  financed 


by  an  issue  without  legislative  or 
judicial  action  and  without  a  legislative, 
judicial,  or  contractual  requirement  that 
those  amounts  be  reimbursed. 

(B)  Permitted  working  capital  reserve. 
In  determining  whether  an  amount  is 
available,  a  reasonable  working  capital 
reserve  is  treated  as  not  available.  The 
determination  of  whether  a  working 
capital  reserve  is  reasonable  is  based  on 
all  the  facts  and  circumstances 
regarding  the  issuer’s  operations  and 
working  capital  expemfiture  needs. 
Absent  extraordinary  circumstances,  a 
reasonable  working  capital  reserve 
generally  should  not  exceed  an  amount 
equal  to  10  percent  of  the  issuer’s  actual 
working  capital  expenditures  in  the 
previous  fiscal  year. 

(C)  Attempts  to  keep  amounts  from 
being  available.  In  determining  whether 
an  amount  is  available  to  an  issuer,  any 
requirement  that  the  issuer  reimburse 
the  amount  and  any  action  or  lack  of 
action  by  or  on  behalf  of  the  issuer  is 
disregarded  if  that  reqvurement,  action, 
or  lack  of  action  is  an  artifice  or  device 
under  §  1.103-13(j)  or  §  1.148-9(g)  to 
prevent  amounts  frt}m  being  available 
for  working  capital  expenditures  for 
purposes  of  this  paragraph  (d)(3). 

(D)  Statutory  safe  harbor  for  tax  and 
revenue  anticipation  bond  expenditures. 
For  purposes  of  section 
148(f)(4)(B)(iii)(n),  amount  available  has 
the  same  meaning  as  in  paragraph 
(d)(3)(iii)  of  this  section,  except  that  the 
determination  is  made  without  regard  to 
the  otherwise-permitted  reasonable 
working  capital  reserve. 

(iv)  Reimbursement  of  unavailable 
amounts.  Gross  proceeds  of  an  issue 
used  to  reimburse  amounts  that  were 
not  available  amounts  and  that  were 
used  to  pay  working  capital 
expenditures  are  allocated  to  working 
capital  expenditures  so  long  as  the 
gross-proceeds-spent-last  method  under 
paragraph  (d)(3)(i)  of  this  section  or  an 
exception  under  paragraph  (d)(3)(ii)  of 
this  section  is  otherwise  satisfied. 

(v)  Treatment  of  working  capital 
under  section  147(b).  Section  147(b)  does 
not  apply  to  proceeds  of  a  private 
activity  bond  issue  used  to  finance 
working  capital  expenditures. 

(4)  Expenditures  for  grants — (i)  In 
general.  Except  as  provided  in 
paragraph  (d)(4)(ii)  of  this  section,  gross 
proceeds  of  an  issue  that  are  used  to 
make  a  grant  are  allocated  to  an 
expenditure  on  the  date  on  which  the 
grantee  allocates  the  grant  moneys  to  an 
expenditure  to  carry  out  the 
governmental  purpose  for  which  the 
grant  was  made.  For  purposes  of  this 
paragraph  (d)(4)(i),  the  allocation  and 
accounting  rules  of  this  section  apply  to 
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a  grantee  of  gross  proceeds  of  an  issue 
to  the  same  extent  as  they  apply  to  the 
issuer.  Accordingly,  a  grantee  must 
comply  with  this  section  to  account  for 
any  gross  proceeds  of  an  issue  received 
by  it  under  a  grant 

(ii)  Special  exception  for  certain 
grants.  Gross  proceeds  of  an  issue  that 
are  used  to  make  a  grant  are  allocated 
to  an  expenditure  for  the  governmental 
purpose  of  the  issue  on  the  date  on 
whidi  the  grantor  transfers  the  grant 
moneys  to  the  grantee  if  the  following 
requirements  are  satisfied: 

(A)  The  grantor  and  the  grantee  are 
not  members  of  the  same  controlled 
group  (as  defined  in  S  1.150-l(f)). 

(B)  The  grantor  reasonably  expects  to 
use  least  90  percent  of  the  proceeds  of 
the  issue  from  which  the  grant  is  made 
for  purposes  other  than  any  private 
business  use  (as  defined  in  section 
141(b)(6)).  For  purposes  of  applying  the 
preceding  sentence  only,  use  by  a 
501(c)(3]  organization  in  furtherance  of 
its  exempt  purposes  is  not  treated  as  a 
private  business  use. 

(C)  The  grant  is  not  made  as  an 
artifice  or  device  xmder  §  1.103-13(i)  or 

§  1.148-9(g)  to  avoid,  in  whole  or  in  part, 
the  requirements  of  section  148. 

(iii)  Characterization  of  repayments  of 
grants.  If,  for  any  reason,  any  amount  of 
a  grant  financed  by  gross  proceeds  of  an 
issue  is  repaid  to  the  grantor,  the 
amount  of  the  repayment  is  treated  as 
unspent  sale  proceeds  of  the  issue  as  of 
the  date  of  the  repayment. 

(5)  Expenditures  for  reimbursement 
purposes.  Section  1.103-18  applies  for 
purposes  of  allocating  gross  proceeds  of 
issues  of  reimbursement  bonds  (as 
defined  in  §  1.103-18)),  to  certain  capital 
expenditures. 

(e)  Special  rules  for  commingled 
funds-^1)  In  general.  For  purposes  of 
this  section,  an  accounting  method  used 
by  a  commingled  fund  to  account  for 
gross  proceeds  of  an  issue  in  a 
commingled  fund  is  reasonable  only  if 
the  accounting  method  satisfies  all  other 
requirements  of  this  section  and  the 
special  accounting  requirements  of  this 
paragraph  (e). 

(2)  Investments  held  by  a  commingled 
fund — (i)  In  general.  All  payments  and 
receipts  with  respect  to  investments 
held  by  a  commingled  fund  must  be — 

(A)  Computed  pursuant  to  a 
reasonable,  consistently  applied 
accounting  method  that  complies  with 
paragraph  (c)  of  this  section,  and 

(B)  Allocated  among  the  different 
investors  (as  defined  in  paragraph 
(e)(2)(iii)  of  this  section)  in  the  fimd  in 
accordance  with  a  consistently  applied, 
reasonable  ratable  allocation  method. 

(ii)  Permitted  ratable  allocation 
methods.  Reasonable  ratable  allocation 


methods  for  allocating  payments  and 
receipts  with  respect  to  investments 
held  by  a  commingled  fund  among  its 
difierent  investors  include,  without 
limitation,  methods  that  allocate  these 
items  in  proportion  to  either — 

(A)  The  average  daily  balances  (as 
defined  in  paragraph  (e)(2)(iv)  of  this 
section)  of  the  amounts  in  ^e 
commingled  fimd  from  different 
investors  during  a  computation  period 
(as  prescribed  by  paragraph  (eK4)  of  this 
section)  (e.g..  average  daily  balances 
during  a  daily,  weeidy,  monthly,  or 
quarterly  computation  period);  or 

(B)  The  average  of  the  beginning  and 
ending  balances  of  the  amounts  in  the 
commingled  fund  from  different 
investors  for  a  computation  period  that 
does  not  exceed  one  month. 

(iii)  Definition  of  investor.  For 
purposes  of  this  paragraph  (e),  the  term 
investor  means  each  different  source  of 
funds  invested  in  a  commingled  fund. 

The  same  person  is  treated  as  a 
different  investor  with  respect  to  each 
different  source  of  funds  invested  in  the 
commingled  fund.  For  example,  if  a  city 
invests  gross  proceeds  of  an  issue  and 
tax  revenues  in  a  commingled  fund,  it  is 
treated  as  a  different  investor  with 
respect  to  these  two  different  sources  of 
funds  invested  in  the  commingled  fund. 

(iv)  Definition  of  average  daily 
balance.  For  any  period  of  time,  the 
average  daily  balance  of  an  amount  in  a 
commingled  fund  from  a  particular 
investor  is  the  sum  of  the  amounts  in  the 
commingled  fund  from  that  investor  for 
each  day  in  the  period  divided  by  the 
number  of  days  in  the  period. 

(3)  Certain  expenditures  involving  a 
commingled  fund.  Funds  invested  in  the 
commingled  fund  from  different 
investors  may  be  allocated  directly  to 
expenditures  for  governmental  purposes 
pursuant  to  a  reasonable,  consistently 
applied  accounting  method  that 
complies  with  paragraph  (d)  of  this 
section.  If  a  ratable  allocation  method  is 
used  to  allocate  expenditures  from  the 
commingled  fund  under  this  paragraph 
(e)(3),  it  must  be  the  same  ratable 
allocation  method  as  that  used  to 
allocate  payments  and  receipts  with 
respect  to  investments  in  the 
commingled  fund  under  paragraph  (e)(2) 
of  this  section. 

(4)  Computation  periods.  A 
commingled  fund  must  adopt  a  fiscal 
year.  Absent  this  adoption,  a 
commingled  fund  is  deemed  to  adopt  the 
calendar  year  as  its  fiscal  year.  Not  less 
frequently  than  at  the  end  of  each 
computation  period  within  its  fiscal 
year,  the  commingled  fond  must 
compute  and  allocate  (but  not 
necessarily  distribute)  to  each  investor 
all  payments  and  receipts  with  respect 


to  investments,  including  accrued 
income,  gains  or  losses  realized  from 
sales  or  other  dispositions  of 
investments,  and  expenditures.  A 
commin^ed  fund  may  use  as  its 
computation  period  any  consistent  time 
period  within  its  fiscal  year  that  does 
not  exceed  three  months  (e.g.,  a  daily, 
weekly,  monthly,  or  quarterly 
computation  period),  but  it  must 
consistently  use  that  time  period. 

(5)  Unre^zed  gains  and  losses  on 
investments  of  a  commingled  fund — (i) 
Commingled  funds  with  shorter-term 
investment  portfolios.  If  the  weighted 
average  maturity  (as  defined  in 
paragraph  (e)(5)(iii)  of  this  section)  of  all 
investments  held  by  a  commingled  fund 
during  a  particular  fiscal  year  does  not 
exceed  one  year,  and  the  investments 
held  by  the  commingled  fund  during  that 
fiscal  year  consist  exclusively  of  debt 
obligations,  then  the  commingled  fund  is 
not  required  to  satisfy  the  mark-to- 
market  requirement  of  paragraph 
(e)(5)(ii)  of  this  section. 

(ii)  Mark-to-market  requirement  for 
commingled  funds  with  longer-term 
investment  portfolios.  Except  as 
provided  in  paragraph  (e)(5)(i)  or  (e)(6) 
of  this  section,  a  commingled  fund  must 
satisfy  the  mark-to-market  requirement 
in  either  paragraph  (e)(5)(ii)(A)  or 
(e)(5)(ii)(B)  of  this  section. 

(A)  Mark-to-market  annually.  The 
commingled  fund  treats  all  its 
investments  as  if  sold  at  fair  market 
value  (as  defined  in  §  1.148-2(d)).  on  the 
last  day  of  the  fiscal  year.  The  net  gains 
or  losses  from  these  deemed  sales  of 
investments  must  be  allocated  to  all 
investors  of  the  commingled  fund  during 
that  fiscal  year.  That  allocation  must  use 
the  same  ratable  method  used  to 
allocate  other  investment  items  under 
para^aph  (e)(1)  of  this  section. 

(B)  Mark-to-market  for  each  interim 
computation  period.  The  commingled 
fund  consistently  treats  its  investments 
as  if  sold  at  fair  market  value  on  the  last 
day  of  each  computation  period  (as 
defined  in  paragraph  (e)(4)  of  this 
section).  The  net  gains  or  losses  from 
these  deemed  sales  must  be  allocated  to 
all  investors  of  the  commingled  fund 
during  that  computation  period.  That 
allocation  must  use  the  same  ratable 
method  used  to  allocate  other 
investment  items  under  paragraph  (e)(1) 
of  this  section. 

(iii)  Definition  of  weighted  average 
maturity.  For  any  pericNd  of  time,  the 
weighted  average  maturity  of  the 
investments  held  by  a  commingled  fund 
is  the  sum  of  the  average  maturities  of 
the  investments  as  of  each  day  in  the 
period  divided  by  the  number  of  days  in 
the  period.  For  any  day,  the  average 
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maturity  of  the  investments  of  a 
commingled  fund  is  the  amount 
determined  by — 

(A)  Multiplying  the  amount  of  the 
investment  by  its  remaining  maturity 
expressed  in  years  (and  any  fraction 
thereof): 

(B)  Adding  the  products  determined  in 
paragraph  (e)(4)(iii)(A)  of  this  section; 
and 

(C)  Dividing  the  sum  determined  in 
paragraph  (e)(4)(iii)(B)  of  this  section  by 
the  aggregate  amoimt  of  investments  of 
the  commingled  fund  for  that  day. 

(6)  Allocations  of  commingled  funds 
serving  as  common  reserve  funds  or 
sinking  funds — (i)  Permitted  ratable 
allocation  methods.  Except  as  otherwise 
required  by  paragraph  (b)(2)  or  (b)(3)  of 
this  section,  if  a  commingled  fund  serves 
as  a  common  reserve  fund,  replacement 
fund,  or  sinking  fund  for  two  or  more 
issues,  investments  held  by  that 
commingled  fund  must  be  allocated,  as 
of  any  required  date  of  allocation, 
ratably  amoirg  the  applicable  issues 
sharing  the  commingled  fund  in 
accordance  with  one  of  the  following 
proportions — 

(A)  Outstanding  principal  amount. 

The  outstanding  principal  amounts  of 
the  issues  as  of  the  date  of  allocation, 
except  that  in  the  case  of  any  bond  of  an 
issue  that  was  issued  with  original  issue 
discount  or  premium  in  excess  of  one- 
fourth  of  one  percent  multiplied  by  the 
number  of  complete  years  to  maturity  of 
issue,  the  present  value  of  that  bond 
must  be  used  in  lieu  of  its  outstanding 
principal  amount. 

(B)  Present  value.  The  present  values 
of  the  issues  as  of  the  date  of  the 
allocation  determined  in  accordance 
with  §  1.14&-3(b)(8). 

(C)  Aggregate  one-year  debt  service. 
The  aggregate  amount  of  debt  service 
payable  on  the  issues  covered  by  the 
commingled  fund  during  the  ensuing 
one-year  period. 

(ii)  Frequency  of  allocations.  An 
issuer  must  make  any  necessary 
allocations  required  by  this  paragraph 

(e)(6)  not  less  frequently  than  once 
every  five  years  and  on  each  date  that 
its  adds  an  issue  to  the  coverage  of  the 
commingled  fund  described  in  this 
paragraph  (e)(6).  This  paragraph  (e)(6) 
does  not  apply  to  a  bona  fide  debt 
service  fund  (as  defined  in  §  1.103- 
13(b)(12)). 

(iii)  Exception  to  mark-to-market 
requirement  for  commingled  reserve 
funds  and  sinking  funds.  The  mark-to- 
market  requirement  of  paragraph 
(e)(5)(ii)  of  this  section  does  not  apply  to 
a  commingled  fund  that  serves 
exclusively  as  a  common  reserve  fund, 
sinking  fund,  or  replacement  fund  for 
two  or  more  issues  of  the  same  issuer. 


(f)  Expenditures  of  certain 
commingled  investment  proceeds  of 
governmental  issues — (1)  Bonds 
covered.  This  paragraph  (f)  applies  to 
the  following  issues: 

(1)  Governmental  issues.  Any  issue 
that  is  not  a  private  activity  bond  issue 
under  section  141  (except  as  otherwise 
provided  in  paragraph  (f)(l)(ii)  of  this 
section). 

(ii)  Governmentally-owned private 
activity  bond  issues.  Any  private 
activity  bond  issue  under  section  141 
that  is  required  by  section  142  to  be 
owned  by  a  governmental  unit. 

(2)  Special  expenditure  rule.  Amounts 
representing  investment  proceeds  of  any 
issue  to  which  this  paragraph  (f)  applies, 
excluding  investment  proceeds  held  in  a 
refunding  escrow  fund  are  treated  as 
allocated  to  expenditures  for  a 
governmental  purpose  when  both  of  the 
following  requirements  are  satisHed — 

(i)  Commingled  with  certain 
governmental  revenues.  The  amounts 
are  deposited  in  a  commingled  fimd  with 
substantial  tax  or  other  revenues  from 
governmental  operations  of  the  issuer. 

(ii)  Reasonably  expected  to  be  spent 
within  six  months.  The  amounts  are 
reasonably  expected  to  be  spent  for 
governmental  purposes  within  a  period 
not  to  exceed  six  months  from  the  date 
of  the  commingling.  In  establishing  these 
reasonable  expectations,  an  issuer  may 
use  any  reasonable  accounting 
assumption  and  is  not  bound  by  the 
“bond-proceeds-spent-last”  assumption 
generally  required  for  working  capital 
expenditures  under  paragraph  (d)(3)  of 
this  section. 

(g)  Consequences  of  certain  failures  to 
use  permitted  accounting  methods.  If  the 
Commissioner  determines  that  a  failure 
to  account  for  gross  proceeds  of  an  issue 
in  accordance  with  this  section  is  not 
due  to  willful  neglect,  the  Commissioner 
may  prescribe  a  reasonable  accoimting 
method  for  gross  proceeds  of  the  issue 
that  satisHes  this  section  in  lieu  of  or  in 
conjunction  with  determining  other 
consequences  of  that  failure.  Regarding 
the  consequences  of  certain  failures  to 
comply  with  the  arbitrage  rebate 
requirement  that  are  not  due  to  willful 
neglect  generally,  see  §  1.148-l(c). 

§  1.148-5  Transactions  giving  rise  to 
imputed  receipts. 

(a)  In  general.  [Reserved] 

(b)  Safe  harbor  to  avoid  imputation  of 
investment  earnings — (1)  In  general.  No 
investment  earnings  are  imputed  with 
respect  to: 

(i)  Time.  Any  uninvested  amount 
contained  in  an  eligible  account  for  a 
period  of  not  more  than  three 
consecutive  business  days,  not  to 


exceed  in  the  aggregate  20  days  in  any 
bond  year. 

(ii)  Average  uninvested  balance.  Any 
uninvested  amount  contained  in  an 
eligible  account  during  a  bond  year  in 
which  the  average  uninvested  balance 
contained  in  the  eligible  account  does 
not  exceed  $20,000. 

(2)  Definitions — (i)  Uninvested 
amount.  An  uninvested  amount  is  an 
amount  of  gross  proceeds  that  is 
uninvested,  invested  in  a  manner  so  that 
actual  investment  earnings  cannot  be 
determined  (e.g.,  unintentionally  lost  or 
stolen  records),  or  invested  in  a  non¬ 
interest  bearing  demand  or  trust 
account. 

(ii)  Average  uninvested  balance.  For 
any  bond  year,  the  average  uninvested 
balance  for  any  account  is  the  sum  of 
the  uninvested  amounts  as  of  the  close 
of  each  day  in  the  bond  year  divided  by 
the  number  of  days  in  the  bond  year.  For 
purposes  of  this  paragraph  (b)(2)(ii),  any 
uninvested  amount  described  in 
paragraph  (b)(l}(i]  of  this  section  is  not 
taken  into  account. 

(iii)  Eligible  account  An  eligible 
account  is  an  account  or  fund  containing 
gross  proceeds  of  an  issue  meeting  the 
following  requirements: 

(A)  An  eligible  account  cannot  be 
created  or  availed  of  for  the  purpose  of 
minimizing  rebatable  arbitrage. 

(B)  An  eligible  accoimt  must  be 
consistent  with  the  customary 
recordkeeping  requirements  and 
practices  of  its  owner. 

(C)  Not  more  than  4  eligible  accounts 
are  permitted  for  any  single  owner  with 
respect  to  any  single  bond  issue. 

(D)  The  issuer  may  not  expect  to 
receive  a  direct  or  indirect  benefit  from 
uninvested  amounts  on  deposit  in  an 
eligible  account.  Neither  the  owner  of 
the  eligible  account  nor  any  agent  or 
officer  of  the  owner  may  enter  into  any 
arrangement,  formal  or  informal, 
designed  to  give  the  owner  (or  its 
designee)  any  benefit  as  a  result  of 
uninvested  amounts  on  deposit  in  the 
eligible  account. 

(E)  For  purposes  of  this  section,  two  or 
more  accounts  or  funds  may  at  the 
option  of  the  owner  or  owners  be 
considered  to  be  a  single  account  so 
long  as  all  amounts  contained  in  the 
funds  or  accounts  are  gross  proceeds  of 
the  same  issue. 

(c)  Certain  imputed  escrow  receipts — 
(1)  Defeasance  receipt  — (i)  In  general. 
Any  interest  saving  with  respect  to  a 
bond  that  is  directly  attributable  to  an 
investment  in  a  refunding  escrow  fund 
shall  be  treated  as  an  imputed  receipt 
with  respect  to  such  investment.  The 
preceding  sentence  shall  not  apply  to 
the  extent  that  the  interest  saving  is 
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eliminated  by  payment  of  a  similar 
amount  with  respect  to  a  refunding 
bond.  No  interest  saving  is  eliminated 
by  a  similar  payment  if  the  similar 
payment  may  be  taken  into  account 
under  S  1.146-3  in  computing  the  yield 
on  the  issue  of  which  the  refunding  bond 
is  a  part. 

(ii)  Interest  saving.  The  term  interest 
saving  means,  with  respect  to  a  bond — 

(A)  Any  reduction  in  a  payment  of 
interest  on  the  bond;  or 

(B)  Any  reduction  in  a  pa>anent  for  a 
guarantee  with  respect  to  a  bond  or  a 
purpose  investment. 

(iii)  Transition  rule.  This  paragraph 
(c)(1)  shall  apply  to  an  issue  sold  on  or 
before  May  15, 1969,  and  issued  on  or 
before  June  14, 1969,  only  to  the  extent 
that  the  interest  saving  is  attributable  to 
an  investment  in  a  refunding  escrow 
fund  established  after  June  14. 1969.  The 
preceding  sentence  shall  not  apply  to  a 
refunding  issue  to  which  section 
149(d)(4)  applies  if  any  interest  saving 
described  in  paragraph  (c)(l)(ii)(A)  or 
(c)(l)(ii)(C)  of  this  section  that  is 
attributable  to  investments  (other  than 
transferred  investments)  that  are 
allocated  to  the  issue  and  in  a  refunding 
escrow  fund  is  not  taken  into  account  in 
computing  the  yield  on  such  issue  for 
purposes  of  { 1.146-3. 

(iv)  Savings  treated  as  paid  in 
confuting  yield  on  defeased  bond.  A 
payment  with  respect  to  a  bond  that  is 
reduced  or  recovered  shall  nonetheless 
be  treated  as  paid  with  respect  to  the 
bond  for  purposes  of  S  1.146-3  if  the 
interest  saving  h'om  the  reduction  or 
recovery  is  treated  as  an  imputed 
receipt  with  respect  to  an  investment 
under  paragraph  (c)(l)(i)  of  this  section 
(or  is  taken  into  account  in  computing 
the  yield  on  a  refunding  issue  imder 
paragraph  (c)(l)(iii)  of  this  section). 

(2)  Examples.  The  following  examples 
illustrate  the  application  of  this 
paragraph  (c): 

Example  1.  (i)  In  June  1989  City  E  issues  a 
refunding  issue  the  proceeds  of  which  are  to 
be  used  (together  with  other  available  funds] 
to  defease  all  the  outstanding  bonds  that  are 
part  of  a  refunded  issue.  The  other  available 
funds  to  be  used  to  defease  the  outstanding 
bonds  are  proceeds  of  the  refunded  issue  that 
were  in  a  reasonably  required  reserve  fund 
for  the  refunded  issue,  gross  proceeds  of  the 
refunded  issue  that  were  in  a  bona  fide  debt 
service  fund  for  the  refunded  issue,  and  other 
available  funds  that  were  not  gross  proceeds 
of  the  refunded  issue  before  the  date  of  issue 
of  the  refunding  issue.  A  portion  of  the 
investments  acquired  with  the  proceeds  of 
the  refunding  issue  and  the  other  available 
funds  are  tax-exempt  investments. 

(ii)  The  terms  of  the  outstanding  bonds 
provide  that  the  9  percent  interest  rate 
otherwise  payable  on  any  bond  that  is 
defeased  is  reduced  by  one  percent  per 


annum.  All  of  the  reduced  payments  of 
interest  resulting  from  the  defeasance  of  the 
outstanding  bonds  are  interest  savings 
described  in  paragraph  (c)(l)(ii)(A)  of  this 
section.  Since  the  interest  savings  are  directly 
attributable  to  the  investments  in  the 
refunding  escrow  funds,  the  savings  are 
treated  as  imputed  receipts  with  respect  to 
the  investments  for  purposes  of  S  1.148-2.  The 
reduction  in  the  9  percent  interest  rate  on  the 
outstanding  bonds  is  not  taken  into  account 
in  computing  the  yield  on  the  outstanding 
bonds  (or  the  issue  of  which  such  bonds  are  a 
part)  under  S  1.148-3.  See  paragraph  (c)(l)(iv) 
of  this  section. 

Example  2.  The  facts  are  the  same  as  in 
Example  1,  except  that  (instead  of  a  one 
percent  reduction  in  payments  of  interest  on 
the  outstanding  bonds),  the  defeasance 
results  in  a  one  percent  reduction  in 
payments  for  a  guarantee  with  respect  to  the 
outstanding  bonds.  The  outstanding  bonds 
were  secured  by  a  letter  of  credit.  The  letter 
of  credit  is  not  a  qualified  guarantee  (within 
the  meaning  of  S  1.146-3(b)(12)).  The  annual 
letter  of  credit  fee  payable  each  year  is  equal 
to  one  percent  of  the  outstanding  principal 
amount  of  the  bonds.  The  terms  of  the 
outstanding  bonds  provide  that  the  letter  of 
credit  is  not  requir^  to  secure  bonds  that 
have  been  defeased.  As  a  result  of  the 
defeasance.  City  E  is  no  longer  required  to 
pay  the  annual  letter  of  credit  fees.  Assume 
that  City  E  will  pay  identical  annual  letter  of 
credit  fees  for  a  letter  of  credit  to  secure  the 
refunding  issue,  and  that  this  letter  of  credit 
is  a  qualified  guarantee  (within  the  meaning 
of  S  1.148-3(b)(12)).  The  reductions  in  the 
pajmients  for  the  letter  of  credit  fees  with 
respect  to  the  outstanding  bonds  are  interest 
savings  described  in  paragraph  (c)(l)(ii](B]  of 
this  section  that  are  directly  attributable  to 
the  investments  in  the  refunding  escrow 
funds.  These  interest  savings  are  treated  as 
imputed  receipts  with  respect  to  the 
refunding  escrow  fund  investments.  The 
interest  savings  would  not  be  treated  as 
imputed  receipts  if  the  letter  of  credit 
securing  the  refunding  issue  was  not  a 
qualified  guarantee  (within  the  meaning  of 
§  1.148-3(b)(12)}. 

Example  3.  The  facts  are  the  same  as  in 
Example  2,  except  that  the  entire  letter  of 
credit  fee  was  prepaid  on  the  date  of  issue  of 
the  outstanding  bonds,  and  a  portion  of  the 
prepaid  fee  is  refunded  by  the  guarantor 
when  the  outstanding  bonds  are  defeased. 
The  portion  of  the  refunded  fee  that  is 
properly  allocable  to  the  period  that  begins 
on  the  date  the  outstanding  bonds  are 
defeased  and  that  ends  on  the  date  the 
outstanding  bonds  are  retired  is  an  interest 
saving  directly  attributable  to  the 
investments  in  the  escrows.  The  portion  of 
the  refunded  fee  properly  allocable  to  the 
period  beginning  on  the  date  the  outstanding 
bonds  are  retired  and  ending  on  the  final 
maturity  date  of  the  outstanding  bonds  is  not 
attributable  to  the  investments  in  the 
escrows.  The  constant  payment  allocation 
method  is  a  proper  method  of  allocating  the 
refund  for  this  purpose.  See  §  1.148-3 
(b)(13)(iii)(C). 


§  1.148-6  Spending  exceptions. 

(a)  Scope  of  section — (1)  In  general. 
This  section  provides  guidance  on  the 
two  spending  exceptions  to  the  arbitrage 
rebate  requirement  of  section  148(f)(2). 
Paragraph  (b)  of  this  section  provides 
guidance  only  for  the  exception  in 
section  148(f)(4)(B)  (the  “8-month 
exception”).  Paragraphs  (c)  through  (p) 
of  this  section  provide  guidance  only  for 
the  exception  in  section  148(f)(4)(C)  (the 
“2-year  construction  exception”). 

(2)  Relationship  of  6-month  exception 
and  2-year  construction  exception.  The 
6-month  exception  and  the  2-year 
construction  exception  are  independent 
exceptions  to  the  requirement  to  pay 
arbitrage  rebate.  Qualification  for  one 
exception  does  not  require  qualification 
for  the  other.  For  example,  a 
construction  issue  that  satisfies  the  6- 
month  exception  need  not  satisfy  the  2- 
year  construction  exception  in  order  to 
be  exempt  from  the  arbitrage  rebate 
requirement.  A  construction  issue  may 
qualify  for  the  6-month  exception  even 
though  the  issuer  makes  one  or  more 
elections  under  the  2-year  construction 
exception  with  respect  to  the  issue. 

(3)  Spending  exceptions  not 
mandatory.  An  issuer  that  satisfies 
either  the  6-month  exception  or  the  2- 
year  construction  exception,  or  both,  for 
an  issue  is  not  required  to  apply  those 
exceptions  to  the  issue,  but  may  instead 
apply  the  arbitrage  rebate  requirement 
of  section  148(f)(2)  to  the  issue.  If  an 
issuer  elects  to  pay  penalty  in  lieu  of 
rebate  under  section  148(f)(4)(C)(vii)  and 
paragraph  (1)  of  this  section,  however, 
the  issuer  must  apply  the  penalty 
provisions  and  may  not  apply  the 
arbitrage  rebate  requirement  of  section 
148(f)(2)  to  the  available  construction 
proceeds  of  the  issue. 

(b)  6-month  exception — (1)  General 
rule.  Under  section  148(f)(4)(B),  an  issue 
is  treated  as  meeting  the  arbitrage 
rebate  requirement  of  section  148(f)(2) 
if — 

(1)  The  gross  proceeds  (as  defined  in 
paragraph  (b)(3)  of  this  section)  of  the 
issue  are  expended  for  the  governmental 
purposes  of  the  issue  within  the  6-month 
period  beginning  on  the  date  of  issue 
(the  “6-month  spending  period");  and 

(ii)  The  requirement  of  section 
148(f)(2)  is  met  for  amounts  not  required 
to  be  spent  within  the  6-month  spending 
period  (other  than  earnings  on  amounts 
in  any  bona  fide  debt  service  fund). 

(2)  Additional  period  for  certain 
bonds.  Under  section  148(f)(4)(B)(ii),  the 
6-month  spending  period  is  extended  for 
an  additional  6  months  if — 

(i)  No  part  of  the  issue  is  a  private 
activity  bond  (other  than  a  qualified 
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501(c)(3]  bond)  or  a  tax  or  revenue 
anticipation  bond;  and 

(ii)  The  gross  proceeds  of  the  issue  are 
expended  within  the  6-month  spending 
period  except  for  a  failiue  to  spend  an 
amount  not  exceeding  the  lesser  of  5 
percent  of  the  issue  pride  of  the  issue  or 
$100,000. 

(3)  Definition  of  gross  proceeds.  For 
purposes  of  section  148(f)(4)(B]  only, 
gross  proceeds  has  the  same  meaning  as 
in  §  1.148-8(d),  except  that  it  does  not 
include — 

(i)  Amounts  held  in  a  bona  Hde  debt 
service  fund  (as  defined  in  §  1.103- 
14(b)(10]),  including  amounts  used  to 
pay  accrued  interest  and  interest  on  the 
issue  that  accrues  no  later  than  the  date 
that  is  1  year  after  the  date  of  issue; 

(ii)  Amounts  held  in  a  reasonably 
required  reserve  or  replacement  fimd  (as 
defined  in  §  1.103-14(d),  but  limited  in 
amount  as  required  by  section  148(d)); 

(iii)  Amounts  that,  as  of  the  date  of 
issue  of  the  bonds,  are  not  reasonably 
expected  to  be  gross  proceeds  but  that 
become  gross  proceeds  after  the  end  of 
the  6-month  spending  period;  and 

(iv)  Payments  received  under  any 
purpose  investment  of  the  issue  and 
earnings  on  those  payments. 

(4)  Payments  of  certain  principal  and 
interest.  The  governmental  purposes  of 
an  issue  include — 

(i)  Payments  of  interest  on,  but  not 
payments  of  principal  of,  the  issue;  and 

(ii)  Payments  of  interest  on  or 
principal  of  other  obligations  of  the 
issuer. 

(5)  Refunding  issues — (i)  Definition. 
Refunding  issue  has  the  meaning  used  in 
§  1.148-ll(b)(l). 

(ii)  Treatment  of  transferred  proceeds. 
Solely  for  purposes  of  section 
148(f}(4](B),  a  refunding  of  a  tax-exempt 
issue  by  either  a  tax-exempt  or  taxable 
issue  is  not  taken  into  account  with 
respect  to  gross  proceeds.  Although 
gross  proceeds  of  the  refunded  issue 
may  transfer  to  the  refunding  issue  and 
become  transferred  proceeds  of  the 
refunding  issue  for  other  purposes  of 
section  148  (see  §  1.148-11),  they 
continue  to  be  treated  as  unexpended 
gross  proceeds  of  the  refunded  issue  for 
purposes  of  section  148(f)(4)(B)  until 
expended  for  the  governmental  purposes 
of  the  refunded  issue.  If  the  refunded 
issue  qualifies  for  the  8-month 
exception,  the  arbitrage  rebate 
requirement  of  section  148(f)(2)  is 
treated  as  met  with  respect  to  the 
transferred  proceeds. 

(iii)  Refundings  of  tax-exempt 
obligations.  Section  148(f)(4)(B)  applies 
to  a  refunding  issue  without  regard  to 
any  gross  proceeds  of  a  refunded  tax- 
exempt  issue  that  become  transferred 
proceeds.  Therefore,  a  failure  to  spend 


those  transferred  proceeds  within  6 
months  of  the  date  of  issue  of  the 
refunding  issue  does  not  prevent  the 
refunding  issue  from  qualifying  for  the  6- 
month  exception,  and  qualification  of 
the  refunding  issue  for  the  6-month 
exception  does  not  exempt  those 
transferred  proceeds  from  the  arbitrage 
rebate  requirement  of  section  148(f)(2) 
as  gross  proceeds  of  the  refunding  issue. 
Transferred  proceeds  that  were  not 
gross  proceeds  of  the  refunded  tax- 
exempt  issue  are  treated  as  proceeds  of 
the  refunding  issue  for  purposes  of 
section  148(f)(4)(B).  For  example, 
transferred  proceeds  that  were  held  in  a 
reasonably  required  reserve  or 
replacement  fund  for  the  refunded  issue 
are  treated  as  proceeds  of  the  refunding 
issue  for  purposes  of  section  148(f)(4)(B), 
and  are  treated  as  gross  proceeds  of  the 
refunding  issue  unless  deposited  in  a 
bona  fide  debt  service  fund  or  in  a 
reasonably  required  reserve  or 
replacement  fund  for  the  refunding 
issue. 

(iv)  Refundings  of  taxable  obligations. 
Proceeds  of  a  taxable  issue  that  become 
transferred  proceeds  of  a  refunding 
issue  are  treated  as  gross  proceeds  of 
the  refunding  issue  for  purposes  of 
section  148(^(4)(B),  imless  deposited  in 
a  bona  fide  debt  service  fund  or  a 
reasonably  required  reserve  or 
replacement  fund  for  the  refunding 
issue.  Thus,  those  transferred  proceeds 
generally  must  be  expended  in 
accordance  with  the  requirements  of 
section  148(f)(4)(B)  for  the  refunding 
issue  to  qualify  for  the  6-month 
exception,  and  if  those  requirements  are 
met,  the  transferred  proceeds  are 
treated  as  having  satisfied  the  arbitrage 
rebate  requirement  of  section  148(f)(2). 

(6)  Multipurpose  issues.  If  any  portion 
of  a  multipurpose  issue  (as  defined  in 

§  1.148-ll(c)(3))  is  treated  as  a  separate 
issue  allocable  to  refimding  purposes 
under  §  1.148-ll(j),  that  portion  is 
treated  as  a  separate  issue,  except  as 
limited  by  §  1.148-ll(a)(2)(i). 

(7)  Series  of  refundings.  If  a  primary 
purpose  of  issuing  bonds  as  a  series  of 
refundings  is  to  exploit  the  difference 
between  taxable  and  tax-exempt 
interest  rates  by  investing  proceeds 
during  the  temporary  periods  provided 
in  §  1.148-ll(f),  the  6-month  spending 
period  described  in  section 
148(f)(4)(B)(i)(I)  for  all  of  the  issues 
begins  on  the  date  that  the  first  bonds  in 
the  series  are  issued. 

(8)  Accounting  procedures.  All 
allocations  made  for  purposes  of  section 
148(f)(4)(B)  must  comply  with  the 
requirements  of  §5  1.148-4  and  1.148-11. 
For  example,  gross  proceeds  are 
expended  when  they  are  allocated  to  an 
expenditure  under  §  1.148-4,  and 


allocations  between  the  refunding  issue 
and  the  nonrefimding  issue  of  a 
multipurpose  issue  must  comply  with 
§  1.148-11. 

(c)  2-year  construction  exception — (1) 
General  rule.  Under  section  148(f)(4)(C). 
the  arbitrage  rebate  requirement  of 
section  148(f)(2)  does  not  apply  to  the 
available  construction  proceeds  of  a 
construction  issue  if  the  available 
construction  proceeds  are  spent  for  the 
governmental  purposes  of  the  issue  in 
accordance  with  the  schedule  provided 
in  this  paragraph  (c)(1).  Construction 
issue  is  defined  in  section 
148(f)(4)(C)(iv)  and  paragraph  (e)  of  this 
section,  and  available  construction 
proceeds  is  defined  in  section 
148(f)(4)(C)(vi)  and  paragraph  (h)  of  this 
section.  The  spending  schedule  is  as 
follows: 

(1)  At  least  10  percent  are  spent  within 
the  6-month  period  beginning  on  the 
date  of  issue  (the  “first  spending 
period”); 

(ii)  At  least  45  percent  are  spent 
within  the  1-year  period  begiiming  on 
the  date  of  issue  (the  “second  spending 
period”); 

(iii)  At  least  75  percent  are  sp>ent 
within  the  18-month  period  beginning  on 
the  date  of  issue  (the  “third  spending 
period”);  and 

(iv)  Except  as  otherwise  provided  in 
paragraph  (c)(2)  of  this  section,  100 
percent  are  spent  within  the  2-year 
period  beginning  on  the  date  of  issue 
(the  “fourdi  spending  period”). 

(2)  Exception  for  reasonable 
retainage.  Under  section  148(f)(4)(C)(iii), 
the  requirement  that  100  percent  of 
available  construction  proceeds  be 
spent  by  the  end  of  the  fourth  spending 
period  is  treated  as  met  if — 

(i)  As  of  the  end  of  the  fourth  spending 
period,  ail  of  the  available  construction 
proceeds  have  been  spent  for  the 
governmental  purposes  of  the  issue, 
except  for  amounts  set  aside  as 
reasonable  retainage  (as  defined  in 
paragraph  (g)(1)  of  this  section); 

(ii)  The  amounts  set  aside  as 
reasonable  retainage  satisfy  the  5 
percent  limitation  described  in 
paragraph  (g)(2)  of  this  section:  and 

(iii)  100  percent  of  the  available 
construction  proceeds  are  actually  spent 
for  the  governmental  purposes  of  the 
issue  within  the  3-year  period  beginning 
on  the  date  of  issue. 

(d)  Payments  of  certain  principal  and 
interest.  The  governmental  purpose  of 
an  issue  includes — 

(1)  Payments  of  interest  on.  but  not 
payments  of  principal  of,  the  issue:  and 

(2)  Payments  of  interest  on  other 
obligations  of  the  issuer  if  those 
payments  do  not  cause  the  issue  to  be  a 
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refunding  issue.  See  paragraph  (i)  of  this 
section. 

(e)  Construction  issue — (1)  Definition. 
Construction  issue  means  any  issue 
(including  a  portion  of  a  multipurpose 
issue  treated  as  a  separate  issue  under 
paragraph  (j)  of  this  section)  that  is  not  a 
refunding  issue,  if — 

(1)  At  least  75  percent  of  the  available 
construction  proceeds  of  the  issue  are 
spent  for  construction  expenditures  (as 
defined  in  paragraph  (f)  of  this  section) 
with  respect  to  property  owned  by  a 
govermnental  unit  or  a  501(c)(3) 
organization;  and 

(ii)  Any  private  activity  bonds  that  are 
part  of  the  issue  are  qualified  501(c)(3) 
bonds  or  private  activity  bonds  issued 
to  Hnance  property  owned  by  a 
goverrunental  unit  or  a  501(c)(3) 
organization. 

(2)  Special  election — (i)  Use  of 
reasonable  expectations  as  of  date  of 
issue — (A)  An  issuer  may  elect,  on  or 
before  the  date  of  issue,  to  satisfy  the 
requirements  described  in  section 
148(f)(4)(C)(iv)(I)  and  para^aph  (e)(l)(i) 
of  this  section  based  upon  its  reasonable 
expectations  as  of  the  date  of  issue. 

Thus,  if  this  special  election  is  made,  the 
issuer  must,  as  of  the  date  of  issue, 
reasonably  expect  the  existence  of  all 
facts  and  the  occurrence  of  all  events 
necessary  for  the  issue  to  meet  the 
requirements  of  section  148(f)(4)(C)(iv)(I) 
and  paragraph  (e)(l)(i)  of  this  section. 

For  example,  the  issuer  must  reasonably 
expect  the  existence  of  facts  and  the 
occurrence  of  events  that  are  necessary 
for  expenditures  to  qualify  as 
construction  expenditures  under 
paragraph  (f)  of  this  section,  that  at  least 
75  percent  of  the  available  construction 
proceeds  of  the  issue  will  be  used  for 
those  expenditures,  and  that  the 
property  will  be  owned  by  a 
governmental  unit  or  a  501(c)(3) 
organization. 

(B)  An  issuer  must  make  this  special 
election  in  order  to  elect  to  pay  the  1  Va 
percent  penalty  in  lieu  of  arbitrage 
rebate  under  section  148(f)(4)(Cj(vii)  and 
paragraph  (1)  of  this  section. 

(C)  An  issuer  need  not  reasonably 
expect  to  meet  the  semiannual  spending 
requirements  described  in  section 
148(f)(4)(C)(ii)  and  paragraph  (c)(1)  of 
this  section  in  order  for  the  issue  to 
qualify  as  a  construction  issue. 

(ii)  Requirement  to  state  and  support 
reasonable  expectations — (A)  If  an 
issuer  makes  this  special  election, 
expectations  regarding  the  use  of 
available  construction  proceeds  must  be 
stated  and  supported  by  the  issuer  in  a 
written  certification,  included  as  part  of 
the  books  and  records  maintained  for 
the  issue,  made  on  or  prior  to  the  date  of 
issue.  This  certiHcation  is  binding  upon 


the  issuer  for  purposes  of  establishing 
the  issuer's  reasonable  expectations,  but 
is  not  conclusive  and  may  be 
disregarded  by  the  Commissioner  in 
appropriate  circumstances. 

(B)  The  determination  of  whether  an 
issuer  has  reasonable  expectations  on 
the  date  of  issue  is  based,on  all  relevant 
facts  and  circumstances,  including  its 
history  of  using  proceeds  in  accordance 
with  similar  certifications  and  actions 
taken  toward  use  of  the  proceeds  in 
accordance  with  the  certification. 

(3)  Ownership  requirement — (i)  In 
general.  Except  as  otherwise  provided  in 
this  paragraph  (e)(3),  a  governmental 
unit  or  501(c)(3)  organization  is  treated 
as  the  owner  of  property  if  it  is  treated 
as  the  owner  for  Federal  income  tax 
purposes  or  would  be  so  treated  if  it 
were  subject  to  Federal  income  taxation. 

(ii)  Safe  harbor  for  leases  and 
management  contracts.  Property  leased 
by  a  governmental  unit  or  a  501(c)(3) 
organization  is  treated  as  owned  by  the 
governmental  unit  or  501(c)(3) 
organization  if  the  lessee  complies  with 
the  requirements  of  section  142(b)(1)(B). 
In  the  case  of  a  bond  described  in 
section  142(a)(6),  the  requirements  of 
section  142(b)(1)(B)  apply  as  modified 
by  section  146(h)(2). 

(iii)  On-behalf-of  issuers.  In  the  case 
of  obligations  issued  on  behalf  of  a  State 
or  local  governmental  unit  (as  defined  in 
§  1.103-1),  the  entity  that  actually  issues 
the  bonds  is  treated  as  a  governmental 
unit. 

(iv)  Ownership  by  issuer  not  required. 
The  issuer  need  not  be  the  owner  of  the 
property  Hnanced  by  the  issue  in  order 
for  the  issue  to  qualify  as  a  construction 
issue. 

(f)  Construction  expenditures — (1) 
Definition.  Construction  expenditures 
mean  capital  expenditures  (as  defined  in 
§  1.150-l(h))  that,  on  or  before  the  date 
the  property  financed  by  the 
expenditures  is  placed  in  service  (as 
defined  in  §  1.103-8(a)(5)),  will  be 
properly  chargeable  to  or  may  be 
capitalized  as  part  of  the  basis  of — 

(i)  Real  property  (as  defined  in 
paragraph  (f)(4)(i)  of  this  section),  other 
than  expenditures  for — 

(A)  The  acquisition  of  any  interest  in 
land;  and 

(B)  Except  as  provided  in  paragraph 
(f)(2)  of  this  section,  the  acquisition  of 
any  interest  in  real  property  other  than 
land; 

(ii)  Constructed  personal  property  (as 
defined  in  paragraph  (f)(3)  of  this 
section);  or 

(iii)  Specially  developed  computer 
software  (as  defined  in  paragraph  (f)(5) 
of  this  section)  that  is  functionally 
related  and  subordinate  to  real  property 
or  constructed  personal  property. 


(2)  Turnkey  contracts  and  similar 
contracts.  Expenditures  are  not  for  the 
acquisition  of  an  interest  in  real 
property  other  than  land  if  the  contract 
between  the  seller  and  the  issuer 
requires  the  seller  to  build  or  install  the 
property  (such  as  under  a  “turnkey 
contract”),  and  the  property  has  not 
been  built  or  installed  at  the  time  the 
parties  enter  into  the  contract.  If  the 
property  has  been  partially  built  or 
installed  at  the  time  the  parties  enter 
into  the  contract,  expenditures  that  are 
allocable  to  the  portion  of  the  property 
built  or  installed  before  that  time  are 
expenditures  for  the  acquisition  of  real 
property. 

(3)  Constructed  personal  property. 
Constructed  personal  property  means 
tangible  personal  property  (as  defined  in 
paragraph  (f)(4)(ii)  of  this  section)  that 
meets  the  requirements  of  either 
paragraph  (f)(3)(i)  or  paragraph  (f)(3)(ii) 
of  this  section. 

(i)  Property  that  the  issuer  acquires. 

In  the  case  of  property  that  the  issuer 
does  not  itself  build  or  rehabilitate — 

(A)  The  issuer  acquires  the  property 
pursuant  to  a  contract  requiring  the 
property  to  be  specially  built  or 
rehabilitated  to  the  issuer's 
specifications; 

(B)  At  least  25  percent  of  the  property 
built  or  rehabilitated  under  the  contract, 
based  on  cost,  is  delivered  to  the  issuer 
more  than  6  months  after  the  date  the 
contract  is  entered  into;  and 

(C)  The  issuer  has  no  reason  to 
believe  that  the  seller,  giving  the 
contract  ordinary  priority,  could  have 
delivered  all  the  property  built  or 
rehabilitated  under  the  contract  within  6 
months  after  the  date  the  contract  is 
entered  into. 

(ii)  Property  that  the  issuer  builds.  In 
the  case  of  property  that  the  issuer 
builds  or  rehabilitates  itself— 

(A)  No  more  than  75  percent  of  the 
amount  that,  under  general  Federal 
income  tax  principles,  is  properly 
chargeable  to  or  may  be  capitalized  as 
part  of  the  basis  of  the  completed 
property  is  attributable  to  tangible 
personal  property  acquired  by  the  issuer 
(such  as  components,  raw  materials,  and 
other  supplies); 

(B)  The  property  is  completed  more 
than  6  months  after  the  date  the  issuer 
began  building  or  rehabilitating  it;  and 

(C)  The  issuer,  exercising  due 
diligence,  could  not  have  completed  the 
property  within  6  months. 

(4)  Definitions  of  real  property  and 
tangible  personal  property.  Local  law 
definitions  are  not  controlling  for 
purposes  of  determining  the  meanings  of 
real  property  and  tangible  personal 
property  as  used  in  this  paragraph  (f). 
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For  purposes  of  this  paragraph  (f).  the 
following  definitions  apply; 

(i)  Real  property.  Real  property  means 
land  and  improvements  thereto,  such  as 
buildings  or  other  inherently  permanent 
structures,  including  items  that  are 
structural  components  of  such  buildings 
or  structures.  In  addition,  real  property 
includes  interests  in  real  property.  For 
example,  real  property  includes  wiring 
in  a  building,  plumbing  systems,  central 
heating  or  central  air-conditioning 
systems,  pipes  or  ducts,  elevators  or 
escalators  installed  in  a  building,  paved 
parking  areas,  roads,  wharves  and 
docks,  bridges,  and  sewage  lines. 

(ii)  Tangible  personal  property. 
Tangible  personal  property  means  any 
tangible  property  except  real  property. 

In  addition,  tangible  personal  property 
includes  interests  in  tangible  personal 
property.  For  example,  tangible  personal 
property  includes  machinery  that  is  not 
a  structural  component  of  a  building, 
subway  cars,  fire  trucks,  automobiles, 
office  equipment,  testing  equipment,  and 
furnishings. 

(5)  Specially  developed  computer 
software.  Specially  developed  computer 
software  means  any  programs  or 
routines  used  to  cause  a  computer  to 
perform  a  desired  task  or  set  of  tasks, 
and  the  documentation  required  to 
describe  and  maintain  those  programs, 
provided  that  the  software  is  specially 
developed  to  meet  the  individual  needs 
of  the  issuer,  and  either — 

(i)  If  the  issuer  does  not  develop  the 
software  itself,  the  requirements  of 
paragraphs  (f)(3)(i)  (B)  and  (C)  of  this 
section  are  met;  or 

(ii)  If  the  issuer  develops  the  software 
itself  the  requirements  of  paragraphs 
{f)(3}(ii)  (B)  and  (C)  of  this  section  are 
met. 

(6)  Definition  of  issuer.  For  purposes 
of  this  paragraph  (f)  only,  issuer  means 
the  entity  that  actually  issues  the  issue 
(the  “actual  issuer”),  or  if  the  proceeds 
of  an  issue  are  provided  to  a  conduit 
borrower  (as  defined  in  §  1.150-l(g)), 
means  the  actual  issuer  or  the  conduit 
borrower. 

(7)  Examples.  The  operation  of  this 
paragraph  (f)  is  illustrated  by  the 
following  examples: 

Example  1.  City  C  issued  bonds  to  finance 
a  new  office  building.  C  entered  into  a 
turnkey  contract  with  developer  X  under 
which  X  agreed  to  provide  C  with  a 
completed  building  on  a  specified  completion 
date  on  land  currently  owned  by  X.  Under 
the  agreement,  X  held  title  to  the  land  and 
building  and  assumed  any  risk  of  loss  until 
the  completion  date,  at  which  time  title  to  the 
land  and  the  building  were  transferred  to  C. 
No  construction  had  been  performed  by  the 
date  that  C  and  X  entered  into  the  agreement. 
All  payments  by  C  to  X  for  construction  of 
the  building  are  construction  expenditures 


because  all  the  payments  are  properly 
capitalized  as  part  of  the  basis  of  the 
building,  but  payments  by  C  to  allocable  to 
the  acquisition  of  the  land  are  not 
construction  expenditures.  Alternatively,  if  X 
had  partially  constructed  the  building  prior  to 
entering  into  the  contract  with  C.  only  those 
payments  by  C  for  construction  performed 
after  the  contract  date  would  be  construction 
expenditures. 

Example  2.  P,  a  public  agency,  issued 
bonds  to  finance  the  acquisition  of  a  right-of- 
way  and  the  construction  of  sewage  lines 
through  numerous  parcels  of  land.  The  right- 
of-way  was  acquired  primarily  through  Pa 
exercise  of  its  powers  of  eminent  domain.  At 
the  time  the  bonds  were  issued,  treasonably 
expected  that  it  would  take  approximately  2 
years  to  acquire  the  entire  right-of-way 
because  of  the  time  normally  required  for 
condemnation  proceedings.  No  expenditures 
for  the  acquisition  of  the  right-of-way  are 
construction  expenditures  because  they  are 
costs  incurred  to  acquire  an  interest  in  real 
property.  If  25  percent  or  less  of  the  available 
construction  proceeds  are  used  to  acquire  the 
right-of-way,  however,  and  the  balance  of  the 
available  construction  proceeds  are  used  for 
construction  expenditures,  the  issue  is  a 
construction  issue. 

Example  3.  City  D  issued  bonds  to  finance 
new  subway  cars  for  its  mass  transit  system. 
The  subway  cars  were  custom  built  by  A  to 
D'a  specifications  in  order  to  operate  properly 
on  the  system.  Before  they  entered  into  the 
acquisition  agreement  for  the  subway  cars,  A 
informed  D  that  it  would  take  in  excess  of  6 
months  to  provide  the  completed  cars 
because  of  the  time  needed  to  build  or  modify 
the  cars  to  Lfa  specifications.  The  subway 
cars  are  constructed  personal  property. 
Payments  by  D  for  the  subway  cars  are 
construction  expenditures  because  they  are 
properly  capitalized  as  part  of  the  basis  of 
the  subway  cars.  Alternatively,  if  A  had 
informed  D  that  it  would  only  take  3  months 
to  provide  the  completed  cars  but  D 
requested  that  A  delay  delivery  for  12  months 
until  construction  of  a  new  portion  of  the 
system  was  completed,  no  payments  for  the 
subway  cars  would  be  construction 
expenditures. 

Example  4.  U,  a  public  agency,  issued 
bonds  to  finance  an  undivided  fractional 
interest  in  a  newly  constructed  power¬ 
generating  facility.  U  contributed  its  ratable 
share  of  the  cost  of  building  the  new  facility 
to  the  project  manager  for  the  facility.  IT s 
contributions  are  construction  expenditures 
in  the  same  proportion  that  the  total 
expenditures  for  the  facility  qualify  as 
construction  expenditures. 

Example  5.  City  E  issued  bonds  to  finance 
the  purchase  of  unimproved  land  and  the  cost 
of  subsequent  improvements  to  the  land,  such 
as  grading  and  landscaping,  necessary  to 
transform  it  into  a  park.  The  costs  of  the 
improvements  were  properly  chargeable  to 
the  basis  of  the  land.  Expenditures  by  E  for 
the  improvements  to  the  land  are 
construction  expenditures,  but  expenditures 
for  the  acquisition  of  the  land  are  not. 

Example  6.  Public  agency  L  issued  bonds  to 
finance  specially  developed  computer 
software  for  use  in  its  accounting  and  billing 
system.  L  also  issued  bonds  to  finance 


specially  developed  computer  software  for 
use  in  the  operation  of  its  power  generating 
facility.  Expenditures  for  the  software  used  in 
the  operation  of  the  power  generating  facility 
are  construction  expenditures  because  the 
software  is  functionally  related  and 
subordinate  to  real  property,  but 
expenditures  for  the  accounting  software  are 
not  construction  expenditures. 

(g)  Reasonable  retainage — (1) 
Definition.  Reasonable  retainage  means 
an  amount  retained  by  the  issuer  (as 
defined  in  paragraph  (f)(6)  of  this 
section)  for  reasonable  business 
purposes  relating  to  the  property 
financed  with  the  proceeds  of  the  issue, 
such  as  to  ensure  or  promote 
compliance  with  the  terms  of  one  or 
more  construction  contracts  (e.g., 

“punch  list"  items).  Retainage  need  not 
be  required  by  law  in  order  to  be 
reasonable.  Retainage  is  reasonable  if — 

(1)  The  payee  concedes  that  the 
amount  retained  is  not  yet  payable  (as 
with  “punch  list”  items):  or 

(ii)  At  the  end  of  the  2-year  period 
following  the  date  of  issue,  the  issuer 
reasonably  determines  that  an  actual 
dispute  exists  regarding  either 
completion  of  construction  or  payment, 
and  that  the  amount  retained  is 
reasonable  in  relation  to  the  dispute. 

(2)  Five  percent  limitation. 

Reasonable  retainage  as  of  the  end  of 
the  fourth  spending  period  may  not 
exceed  5  percent  of  the  excess  of  the 
available  construction  proceeds  as  of 
that  date  (including  actual  earnings  up 
to  the  end  of  the  fourth  spending  period) 
over  any  amount  used  to,  or  deposited 
into  an  escrow  to  be  used  to,  redeem 
bonds  under  paragraph  (m)  of  this 
section.  Earnings  that  accrue  after  the 
end  of  the  2-year  spending  period  are 
not  part  of  available  construction 
proceeds  for  purposes  of  the  5  percent 
limitation,  but  are  part  of  available 
construction  proceeds  for  all  other 
purposes. 

(h)  Available  construction  proceeds — 
(1)  Definition.  Except  as  otherwise 
provided  in  this  paragraph  (h),  available 
construction  proceeds  means  the 
amount  equal  to  the  sum  of  the  issue 
price  of  an  issue,  earnings  on  the  issue 
price,  earnings  on  any  amounts  in  a 
reasonably  required  reserve  or 
replacement  fund  not  funded  from  the 
issue,  and  earnings  on  all  of  the 
foregoing  earnings,  less  the  amount  of 
the  issue  price  deposited  in  any 
reasonably  required  reserve  or 
replacement  fund  and  the  issuance  costs 
financed  by  the  issue.  For  purposes  of 
this  definition,  earnings  include  earnings 
on  any  tax-exempt  bond. 

(2)  Earnings  on  a  reasonably  required 
reserve  or  replacement  fund.  Earnings 
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on  any  reasonably  required  reserve  or 
rq)lacement  fund  (within  the  meaning  of 
section  148(dl)  are  available 
construction  proceeds  only  to  the  extent 
that  those  earnings  accrue  before  the 
earlier  of  the  date  construction  is 
substantially  completed  (as  dehned  in 
paragraph  (m)(4]  of  this  section)  or  the 
date  that  is  2  years  after  the  date  of 
issue.  On  or  before  the  date  of  issue,  the 
issuer  may  elect  under  section 
148(fK4MC)(vi)(rV)  to  exclude  from 
available  construction  proceeds  the 
earnings  on  any  reasonably  required 
reserve  or  replacement  fund.  If  the 
election  is  made,  the  arbitrage  rebate 
requirement  of  section  148(f)(2)  applies 
to  the  excluded  amounts  from  the  date 
of  issue. 

(3)  Treatment  of  expected  earnings — 

(i)  Determination  on  issue  date.  If  the 
special  election  under  paragraph  (e)(2) 
of  this  section  is  made,  for  purposes  of 
determining  vdiether  an  issue  is  a 
construction  issue  under  section 
148(p{4){C){iv)  and  paragraph  (e)  of  this 
section,  available  construction  proceeds 
include  future  earnings  that  the  issuer 
reasonably  expects  as  of  the  date  of 
issue. 

(ii)  Determination  at  end  of  spending 
periods.  Except  as  provided  in 
paragraph  (h)(3)(iii)  of  this  section,  for 
puiposes  of  determining  whether  the 
spending  requirements  under  section 
14B(Q(4)(C)(ii)  and  paragraph  (c)  of  this 
section  have  been  met  as  of  the  end  of 
any  semi-annual  spending  period  (other 
than  for  purposes  of  the  5  percent 
limitation  on  reasonable  retainage  under 
section  148(f)(4)(C){iii)(I)  and  paragraph 
(g)(2)  of  this  section),  available 
construction  proceeds  include  actual 
earnings  allocated  to  the  issue  as  of  the 
end  of  the  spending  period  and  future 
earnings  that  the  issuer  reasonably 
expects  as  of  that  date. 

(iii)  Election  to  use  date  of  issue 
reasonable  expectations.  For  purposes 
of  determining  whether  the  spending 
requirements  have  been  met  as  of  the 
end  of  each  of  the  first  three  spending 
periods,  the  issuer  may  elect,  on  or 
before  the  date  of  issue,  to  include  in 
available  construction  proceeds  the 
amount  of  earnings  that  the  issuer 
reasonably  expects  as  of  the  date  of 
issue  for  the  entire  2-year  spending 
period,  in  lieu  of  including  actual 
earnings  and  expected  earnings  as  of 
the  end  of  each  spending  period. 

(4)  Issuance  costs — (i)  In  general. 
Available  construction  proceeds  do  not 
include  the  amount  of  issuance  costs 
financed  by  an  issue.  Thus,  proceeds  of 
an  issue  used  to  pay  issuance  oosts  do 
not  apply  towards  meeting  the  8i>eDding 
requirements  of  section  148(f)(4)(G)(ii) 
and  paragraph  (x^  of  this  section. 


Earnings  on  the  proceeds  used  to  pay 
issuance  costs  allocable  to  the 
construction  issue,  however,  are 
included  in  available  construction 
proceeds.  Accordingly,  the  earnings  are 
subject  to  the  spending  requirements  of 
section  148(f)(4)(C)(ii)  and  paragraph  (c) 
of  this  section,  and  if  those  8i}ending 
requirements  are  met  with  respect  to  the 
issue,  the  earnings  are  not  subject  to  the 
arbitrage  rebate  requirement  of  section 
148(f)(2). 

(ii)  Definition.  Issuance  costs  has  the 
meaning  used  in  section  147(g).  For 
example,  issuance  costs  include 
payments  for  any  guarantees,  other  than 
for  qualified  guarantees  (as  defined  in 
§  1.146-3(b)(12)). 

(5)  One  and  one-half  percent  penalty 
in  lieu  of  arbitrage  rebate.  For  purposes 
of  the  semi-annual  spending 
requirements  of  section  148(f)(4)(C)(ii) 
and  paragraph  (c)  of  this  section, 
available  construction  proceeds  of  a 
construction  issue  as  of  the  end  of  any 
spending  period  are  reduced  by  the 
amount  of  penalty  in  lieu  of  arbitrage 
rebate  (under  section  148(f)(4)(C)(vii) 
and  paragraph  (1)  of  this  section)  that 
the  issuer  has  paid  from  available 
construction  proceeds  before  the  last 
day  of  the  spending  period. 

(6)  Payments  on  purpose  investments 
and  repayments  of  grants.  Available 
construction  proceeds  do  not  include — 

(i)  Payments  received  under  any 
purpose  investment  or  earnings  on  those 
payments:  or 

(ii)  Repayments  of  any  grants  (as 
defined  in  §  1.14&-4(a)(4))  financed  by 
the  issue. 

(7)  Examples.  The  operation  of  this 
paragraph  (h)  is  illustrated  by  the 
following  examples: 

Example  1.  City  F  issued  bonds  having  an 
issue  price  of  $10,000,000.  Fmade  the  election 
under  paragraph  (e](2]  of  this  section  to 
qualify  the  issue  as  a  construction  issue 
based  on  reasonable  expectations  as  of  the 
date  of  issue.  F  did  not  elect  to  determine  the 
amount  of  earnings  included  in  available 
construction  proceeds  on  the  basis  of  its 
reasonable  expectations  on  the  date  of  issue. 
F  deposited  all  of  the  proceeds  of  the  issue 
into  a  construction  fund  to  be  used  for 
expenditures  other  than  costs  of  issuance.  F 
estimated  on  the  date  of  issue  that,  based  on 
reasonably  expected  expenditures  and  rates 
of  investment,  total  earnings  on  the 
construction  fund  would  be  $800,000.  As  of 
the  end  of  the  first  spending  period,  Fhad 
received  $330,000  in  earnings  on  the 
construction  fund.  Based  on  revised 
reasonably  expected  expenditures  and  rates 
of  investment.  F  estimated  that  total 
additional  earnings  on  the  construction  fund 
would  be  $600,000.  As  of  the  date  of  issue,  the 
amount  of  available  construction  proceeds  is 
$10,800,000.  In  order  to  qualify  as  a 
cmistruction  issue.  Fmust  reasonably  ■expect 
on  the  date  of  issue  that  at  least  $8,100,000 


(75  percent  of  $10.800X)00)  in  the  construction 
fund  will  be  used  for  construction 
expenditures.  As  of  the  end  of  the  first 
spending  period,  the  amount  of  available 
construction  proceeds  is  $10,950,000.  In  order 
to  meet  the  10  percent  spending  requirement 
for  the  first  spending  period.  F  must  have 
spent  at  least  $1,095,000  of  proceeds. 

Example  2.  The  facts  are  the  same  as 
Example  1,  except  that  F elected  on  the  date 
of  issue  to  determine  the  amount  of  earnings 
included  in  available  construction  proceeds 
on  the  basis  of  its  reasonable  expectations  as 
of  the  date  of  issue.  In  addition,  as  of  the  end 
of  the  fourth  spending  period,  Fhad  received 
$1,100,000  in  earnings.  As  of  the  end  of  each 
of  the  first  three  spending  periods,  the 
amount  of  available  construction  proceeds  is 
$10,800,000.  Thus,  for  example,  in  order  to 
meet  the  10  percent  spending  requirement  at 
the  end  of  the  first  spending  period.  F  must 
have  spent  at  least  $1,080,000  of  proceeds.  In 
order  to  meet  the  spending  requirement  at  the 
end  of  the  fourth  spending  period,  however.  F 
must  have  spent  all  of  the  $11,100,000  of 
actual  available  construction  proceeds 
(except  possibly  for  a  reasonable  retainage 
amount  not  exceeding  $555,000). 

Example  3.  City  G  issued  bonds  having  an 
issue  price  of  $11,200,000.  C  made  the 
election  under  paragraph  (e)(2)  of  this  section 
to  qualify  the  issue  as  a  construction  issue 
based  on  reasonable  expectations  as  of  the 
date  of  issue.  G  did  not  elect  to  determine  the 
amount  of  earnings  included  in  available 
construction  proceeds  on-the  basis  of  its 
reasonable  expectations  as  of  the  date  of 
issue,  and  did  not  elect  to  exclude  earnings 
on  the  reserve  fund  from  available 
construction  proceeds.  G  used  $200,000  of 
proceeds  to  pay  issuance  costs  and  deposited 
$1,000,000  of  proceeds  into  a  reasonably 
required  reserve  fund.  G  deposited  the 
remaining  $10,000,000  of  proceeds  into  a 
construction  fund  to  be  used  for  construction 
expenditures.  On  the  date  of  issue.  G 
reasonably  expected  that,  based  on  the 
reasonably  expected  date  of  substantial 
completion  and  rates  of  investment,  total 
earnings  on  the  construction  fund  would  be 
$800,000.  and  total  earnings  on  the  reserve 
fund  to  the  date  of  substantial  completion 
would  be  $150,000.  G  reasonably  expected 
that  substantial  completion  would  occur 
durii^  the  fourth  spending  period.  On  the 
date  of  issue.  G  reasonably  expected  to  use 
$10,800,000  of  proceeds  for  construction 
expenditures  ($10,000,000  in  the  construction 
fund  plus  $800,000  of  expected  earnings  on 
the  construction  fund).  At  the  end  of  the  first 
spending  period,  G  had  received  $40,000  in 
earnings  on  the  reserve  fund  and  $350,000  in 
earnings  on  the  construction  fund,  and 
estimated  that,  based  on  the  reasonably 
expected  date  of  substantial  completion  and 
rates  of  investment,  total  additional  earnings 
on  the  reserve  fund  would  be  $140,000  and  on 
the  construction  fund  would  be  $600,000.  As 
of  the  date  of  issue,  the  amount  of  available 
construction  proceeds  is  $10,950,000 
($10,000,000  originally  deposited  into  the 
construction  fund  plus  $^,000  expected 
earnings  on  the  construction  fund  and 
$150,000  expected  earnings  on  the  reserve 
fund).  In  order  for  the  issue  to  qualify  as  a 
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construction  issue,  G  must  reasonably  expect 
on  the  date  of  issue  that  at  least  $8,212,500  in 
the  construction  fund  will  be  used  for 
construction  expenditures.  As  of  the  end  of 
the  first  spending  period,  the  amount  of 
available  construction  proceeds  is  $11,130,000 
($10,000,000  originally  deposited  in  the 
construction  fund  plus  $350,000  actual 
earnings  on  the  construction  fund,  $600,000 
expected  earnings  on  the  construction  fund, 
$40,000  actual  earnings  on  the  reserve  fund, 
and  $140,000  expected  earnings  on  the 
reserve  fund).  In  order  to  meet  the  10  percent 
spending  requirement  on  that  date,  G  must 
have  spent  at  least  $1,113,000  of  proceeds. 

Example  4.  The  facts  are  the  same  as 
Example  3,  except  that  G  elected,  on  or 
before  the  date  of  issue,  to  exclude  earnings 
on  the  reserve  fund  from  available 
construction  proceeds.  The  amount  of 
available  construction  proceeds  as  of  the 
date  of  issue  is  $10,800,000,  and  as  of  the  end 
of  the  first  spending  period  is  $10,950,000. 

(1)  Refunding  issues — (1)  Definition. 
Refunding  issue  has  the  meaning  used  in 
§  1.14fr-ll(b)(l). 

(2)  Refundings  of  construction  issues. 
Solely  for  purposes  of  section 
148(f)(4)(C),  a  refunding  of  a 
construction  issue  by  either  a  tax- 
exempt  or  a  taxable  issue  is  not  taken 
into  account,  and  proceeds  of  the 
construction  issue  do  not  become 
proceeds  of  the  refunding  issue 
(“transferred  proceeds”).  Therefore, 
although  proceeds  of  a  construction 
issue  may  “transfer”  to  the  refunding 
issue  and  become  transferred  proceeds 
of  the  refunding  issue  for  other  purposes 
of  section  148  (see  §  1,148-11),  these 
proceeds  continue  to  be  treated  as 
unspent  available  construction  proceeds 
of  the  construction  issue  for  purposes  of 
section  148(f)(4)(C)  until  spent  for  the 
governmental  purposes  of  the 
construction  issue.  If  the  available 
construction  proceeds  of  the 
construction  issue  qualify  for  the  2-year 
construction  exception,  the  arbitrage 
rebate  requirement  of  section  148(f)(2)  is 
treated  as  met  with  respect  to  the 
available  construction  proceeds  that 
become  transferred  proceeds.  Similarly, 
if  a  penalty  is  paid  imder  section 
148(f)(4)(c)  (vii)  or  (viii)  for  any  period 
with  respect  to  earnings  on  available 
construction  proceeds  that  become 
transferred  proceeds,  the  arbitrage 
rebate  requirement  of  section  148(f)(2)  is 
treated  as  met  with  respect  to  the 
transferred  proceeds  for  that  period. 

(3)  Example.  The  operation  of  this 
paragraph  (i)  is  illustrated  by  the 
following  example. 

Example.  In  1992,  City  H  issued  a 
construction  issue  having  an  issue  price  of 
$10,000,000.  In  1993,  H  issued  a  refunding 
issue  and  used  the  proceeds  to  immediately 
retire  all  of  the  1992  bonds.  As  of  the  date  of 
issue  of  the  refunding  issue,  $5,000,000  of 
available  construction  proceeds  of  the 


refunded  issue  were  unspent.  For  purposes  of 
the  2-year  construction  exception,  $5,000,000 
of  available  construction  proceeds  of  the 
refunded  issue  continue,  after  the  refunding, 
to  be  unspent  available  construction 
proceeds  of  the  refunded  issue.  In  addition, 
the  refunding  issue  is  not  a  construction 
issue,  and  the  use  of  proceeds  of  that  issue  to 
pay  principal  or  interest  on  the  refunded 
issue  is  not  a  construction  expenditure  of 
proceeds  of  either  the  refunded  issue  or  the 
refunding  issue.  If  the  refunded  issue  meets 
the  requirements  of  the  2-year  construction 
exception,  the  available  construction 
proceeds  that  become  transferred  proceeds  of 
the  refunding  issue  are  treated  as  having  met 
the  arbitrage  rebate  requirement  of  section 
148(f)(2). 

(j)  Apportioning  of  multipurpose 
issues — (1)  Portion  of  issue  used  for 
refunding  treated  as  separate  issue.  For 
purposes  of  section  148(f)(4)(C),  if  any 
portion  of  a  multipurpose  issue  (as 
defined  in  §  1.148-ll(c)(3))  is  treated  as 
a  separate  issue  allocable  to  refunding 
purposes  tmder  §  1.148-ll(j),  that 
portion  is  treated  as  a  separate 
refunding  issue. 

(2)  Election  to  treat  portion  of  issue 
used  for  construction  as  separate 
issue — (i)  In  general.  For  purposes  of 
section  148(f)(4)(C),  if  any  proceeds  of 
an  issue  are  to  be  used  for  construction 
expenditures,  the  issuer  may  elect  to 
treat  the  portion  of  the  multipurpose 
issue  that  is  not  a  refunding  issue  under 
paragraph  (j)(l)  of  this  section  as  two, 
and  only  two,  separate  issues,  if — 

(A)  One  of  the  separate  issues  meets 
the  definition  of  a  construction  issue  in 
section  148(f}(4)(C)(iv)  and  paragraph  (e) 
of  this  section; 

(B)  The  issuer  reasonably  expects,  as 
of  the  date  of  issue,  that  this 
construction  issue  will  finance  all  of  the 
construction  expenditures  to  be 
financed  by  the  multipurpose  issue;  and 

(C)  On  or  before  the  date  of  issue,  the 
issuer  makes  an  election  to  apportion 
the  multipurpose  issue  under  section 
148(f)(4)(C)(v)  that  specifically  identifies 
the  amount  of  the  issue  price  of  the  issue 
allocable  to  the  construction  issue. 

(ii)  Limitation  on  use  of 
nonconstruction  issue  for  construction 
expenditures.  The  Commissioner  may 
treat  as  invalid  any  election  under 
section  148(f)(4)(C)(v)  and  paragraph 
(j)(2)  of  this  section  if  proceeds  of  the 
multipurpose  issue  that  are  not  part  of 
the  construction  issue  (the 
“nonconstruction  issue”)  are  used  for 
construction  expenditures  and  the 
requirements  of  paragraph  (j)(2)(i)(B)  of 
this  section  are  not  met. 

(3)  Example.  The  operation  of  this 
paragraph  ())  is  illustrated  by  the 
following  example. 

Example.  City  D  issued  bonds  having  an 
issue  price  of  $19,000,000.  D  made  the  election 


under  paragraph  (e)(2)  of  this  section  to 
determine  qualification  as  a  construction 
issue  based  on  reasonable  expectations  as  of 
the  date  of  issue.  On  the  date  of  issue,  D 
reasonably  expected  to  use  $10,800,000  of 
bond  proceeds  (including  investment 
earnings)  for  construction  expenditures  for 
the  project  being  financed.  D  deposited 
$10,000,000  in  a  construction  fund  to  be  used 
for  construction  expenditures  and  $9,000,000 
in  an  acquisition  fund  to  be  used  for 
acquisition  of  equipment  not  qualifying  as 
construction  expenditures.  D  estimated  on 
the  date  of  issue,  based  on  reasonably 
expected  expenditures  and  rates  of 
investment,  that  total  earnings  on  the 
construction  fund  would  be  $800,000  and  total 
earnings  on  the  acquisition  fund  would  be 
$200,000.  Because  the  total  construction 
expenditures  to  be  financed  by  the  issue  are 
expected  to  be  $10,800,000,  the  maximum 
available  construction  proceeds  for  a 
construction  issue  would  be  $14,400,000 
($10,800,000  divided  by  .75).  In  order  to 
determine  the  maximum  amoimt  of  the  issue 
price  allocable  to  a  construction  issue,  the 
estimated  investment  earnings  allocable  to 
the  construction  issue  must  be  subtracted. 

The  entire  $800,000  of  earnings  on  the 
construction  fund  are  allocable  to  the 
construction  issue.  Only  a  portion  of  the 
$200,000  of  earnings  (Hi  the  acquisition  fund, 
however,  are  allocable  to  the  construction 
issue.  The  total  amount  of  the  available 
construction  proceeds  that  is  expected  to  be 
used  for  acquisition  is  $3,600,000 
($14,400,000-$10,800,000).  The  portion  of 
earnings  on  the  acquisition  fund  that  are 
allocable  to  the  construction  issue  are  $78,261 
($200,000  X  $3,600,000/$9,200.000). 

Accordingly,  D  may  elect  on  or  before  the 
date  of  issue  to  treat  up  to  $13,521,739  of  the 
issue  price  as  a  construction  issue 
($14,400,000-$800.000-$78,261).  Z7s  election 
must  specify  the  amount  of  the  issue  price 
treate(l  as  a  construction  issue.  The  balance 
of  the  issue  price  is  treated  as  a  separate 
nonconstruction  issue  that  is  subject  to  the 
arbitrage  rebate  requirement  of  section 
148(f)(2)  unless  it  meets  another  exception  to 
arbitrage  rebate,  such  as  the  6-month 
exception  of  section  148(f)(4)(B).  Because  the 
financing  of  a  construction  issue  is  a  separate 
governmental  purpose  under  S  1.148-ll(c)(3), 
the  election  causes  the  issue  to  be  a 
multipurpose  issue  under  that  section. 

(k)  Accounting  procedures — (1)  In 
general.  Except  as  otherwise  provided  in 
this  paragraph  (k),  all  allocations  made 
for  purposes  of  section  148(f)(4)(C)  must 
comply  with  the  requirements  of 
§§  1.148-4  and  1.148-11.  For  example, 
available  construction  proceeds  are 
spent  when  they  are  allocated  to  an 
expenditure  under  §  1.148-4,  and 
allocations  between  the  construction, 
nonconstruction,  and  refunding  issues  of 
a  multipurpose  issue  must  comply  with 
§9  1.148-4  and  1.148-11.  Thus,  in  the 
case  of  a  multipurpose  issue,  amounts  in 
a  reserve  fund  or  amounts  used  to  pay 
issuance  costs  generally  may  be 
allocated  ratably  between  the 
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construction,  nonconstruction,  and 
refunding  issues,  but  if  a  different 
allocation  method  more  accurately 
reflects  the  econcunics  of  the 
transaction,  that  allocation  method  may 
be  used. 

(2)  Earnings  as  affinal  spending 
periods.  Accrued  earnings  allocable  to 
the  available  construction  proceeds  of 
an  issue  that  have  not  been  actually  or 
constructively  received  as  of  the  end  of 
either  the  fourth  spending  period  or  the 
spending  period  ending  36  months  after 
the  date  of  issue  are  deemed  to  have 
been  spent  as  of  the  end  of  the  spending 
period  if — 

(i)  On  or  before  the  end  of  the 
spending  period,  the  earnings  are 
designated  for  a  specific  expendihire  for 
the  governmental  purposes  of  die  issue 
as  evidenced  by  an  entry  on  the  issuer's 
books  and  records  maintained  for  the 
issue,  and 

(ii)  On  or  before  the  date  that  is  6 
months  after  the  end  of  the  spending 
period,  the  expenditure  is  actually  made, 
and  the  earnings  are  relieved  from  any 
restrictions  under  the  relevant  legal 
documents  and  appficable  state  law  that 
apply  only  to  unspent  bond  proceeds. 

(1)  One  and  one-half  percent  penalty 
in  lieu  of  arbitrage  rebate — (1)  In 
general  Under  section  148{f){4)(C)(vii). 
the  issuer  of  a  construction  issue  may 
elect,  on  or  before  the  date  of  issue,  to 
pay  a  penalty  (the  “iVi  percent 
penalty")  to  the  United  States  in  lieu  of 
the  obligation  to  pay  arbitrage  rebate  on 
available  construction  proceeds  in  the 
event  that  the  issue  fails  to  satisfy  the 
spending  requirements  of  section 
148(p(4){C)(ii)  and  paragraph  (c)  of  this 
section.  An  election  of  the  percent 
penalty  is  not  effective  unless  the  issuer 
also  makes  the  special  election  under 
paragraph  (e)(2)  of  this  section  to  qualify 
as  a  construction  issue  based  upon 
reasonable  expectations  as  of  the  date 
of  issue.  The  iVi  percent  penalty  is 
calculated  separately  for  each  spending 
period,  including  any  semi-annual 
spending  period  after  the  end  of  the 
fourth  spending  period,  and  is  equal  to 
0.015  times  the  underexpended  proceeds 
as  of  the  end  of  the  spending  period.  For 
each  spending  period,  underexpended 
proceeds  are  computed  by  subtracting 
available  construction  proceeds  spent 
for  the  governmental  purposes  of  the 
issue  by  the  end  of  the  spending  period 
from  available  construction  proceeds 
required  to  be  spent  by  the  end  of  the 
spending  period.  No  penalty  is  due  if  the 
underexpended  proceeds  are  equal  to  or 
less  than  zero,  liie  1  Vi  percent  penalty 
ceases  to  apply  only  after  the  last 
scheduled  maturity  date  of  bonds  that 
are  part  of  the  issue,  and  any  bonds  of 
another  issue  that  refimds  tmnds  of  the 


issue,  unless  the  penalty  is  terminated 
under  paragraph  (m)  of  this  section.  The 
iVi  percent  penalty  must  be  paid  to  the 
United  States  no  later  than  90  days  after 
the  end  of  the  spending  period  to  which 
the  penalty  relates. 

(2)  No  reasonable  expectations 
required.  In  order  to  elect  to  pay  the  1  Vi 
percent  penalty  in  lieu  of  arbitrage 
rebate,  the  issuer  of  a  construction  issue 
is  not  required  to  reasonably  expect  that 
the  issue  will  meet  the  spending 
requirements  of  section  148(f)(4)(C)(ii) 
and  paragraph  (c)  of  this  section. 

(3)  Application  to  reasonable 
retainage.  The  iVi  percent  penalty  does 
not  apply  to  unspent  available 
construction  proceeds  as  of  the  close  of 
the  fourth  spending  period  and  any 
spending  period  thereafter  if  the  issue 
meets  the  exception  for  reasonable 
retainage  described  in  section 
148(fX4)(B)(iii)  and  paragraph  (c)(2)  of 
this  section.  If  the  issue  meets  the 
exception  for  reasonable  retainage 
except  that  all  retainage  is  not  spent 
within  36  months  of  the  date  of  issue, 
then,  within  90  days  after  the  end  of  the 
36-month  period,  &e  issuer  is  required 
to  make  payments  of  the  iVc  percent 
penalty  to  the  United  States  with 
respect  to  any  reasonable  retainage  that 
was  not  spent  as  of  the  close  of  the 
fourth  spending  period  and  the  spenxling 
periods  ending  30  and  36  months  after 
the  date  of  issue.  The  iVz  percent 
penalty  continues  to  apply  at  the  end  of 
each  semi-annual  spending  period 
thereafter  until  the  earliest  of  the 
following: 

(i)  The  termination  of  the  penalty 
under  section  148(f)(4)(C)  (viii)  or  (ix) 
and  paragraph  (m)  of  this  section, 
except  as  provided  in  paragraph  (m)(3) 
of  this  section; 

(ii)  The  expenditure  of  all  of  the  , 
retainage;  or 

(iii)  The  last  scheduled  maturity  date 
of  bonds  that  are  part  of  the  issue,  and 
any  bonds  of  anodier  issue  that  refund 
bonds  of  the  issue. 

(4)  Coordination  with  arbitrage  rebate 
requirement  The  arbitrage  rebate 
requirement  of  section  148(f)(2)  is 
treated  as  met  with  respect  to  available 
construction  proceeds  for  a  period  if  a 
penalty  for  that  period  is  paid  in  lieu  of 
arbitrage  rebate  as  provided  in  section 
148(f)(4)(C)  (vii).  (viii),  or  (ix). 

(m)  Termination  of  iVz  percent 
penalty  in  lieu  of  arbitrage  rebate — (1) 
Termination  of  1^  percent  penalty  after 
initial  temporary  period.  Under  section 
148(f)(4)(C)(viii),  ^e  issuer  of  a 
construction  issue  may  terminate  the  1V4 
percent  penalty  after  ^e  initial 
temporary  period  (as  defined  in 
paragraph  (mK5)  of  this  section)  if — 


(i)  Not  later  than  90  days  after  the 
earlier  of  the  end  of  the  initial  temporary' 
period  or  the  date  construction  is 
substantially  completed  (as  defined  in 
paragraph  (m){4)  of  this  section),  the 
issuer  elects  to  terminate  the  1V4, 
percent  penalty; 

(ii)  Within  90  days  after  the  end  of  the 
initial  temporary  period,  the  issuer  pays 
a  penalty  equal  to  3  percent  of  the 
imexpended  available  construction 
proceeds  determined  as  of  the  end  of  the 
initial  temporary  period,  multiplied  by 
the  number  of  years  (including  fractions 
of  years  computed  to  2  decimal  places) 
in  the  initial  temporary  period; 

(iii)  As  of  the  close  of  the  initial 
temporary  period,  the  unexpended 
available  construction  proceeds  are 
invested  either  in  tax-exempt  bonds  (as 
defined  in  §  1.148-8(e)(3))  or  in  other 
investments  at  yields  not  exceeding  the 
yield  on  the  issue.  This  requirement 
applies  at  ail  times,  and  no  further 
temporary  periods  under  section  148(c) 
are  permitted  for  the  available 
construction  proceeds,  including  but  not 
limited  to  temporary  periods  for 
investment  of  proceeds;  and 

(iv)  On  the  earliest  date  on  which  the 
bonds  may  be  called  or  otherwise 
redeemed,  the  unexpended  available 
construction  proceeds  as  of  that  date  are 
used  to  redeem  the  bonds.  Amounts 
used  to  pay  any  call  premium  are 
treated  as  used  to  redeem  bonds.  The 
presence  of  any  call  premium  or  penalty 
does  not  prevent  a  date  from  being  the 
earliest  call  date.  'Diis  redemption 
requirement  may  be  met  by  purchases  of 
bonds  by  the  issuer  on  the  open  market 
at  prices  not  exceeding  fair  market 
value.  A  portion  of  the  annual  principal 
payment  due  on  serial  bonds  of  a 
construction  issue  may  be  paid  from  the 
unexpended  amount  but  only  in  an 
amount  no  greater  than  the  amount  that 
bears  the  same  ratio  to  the  annual 
principal  due  that  the  total  unexpended 
amount  bears  to  the  issue  price  of  the 
construction  issue. 

(2)  Termination  oflVz  percent  penalty 
before  end  of  initial  temporary  period. 
Under  section  148(f)(4)(C)(ix),  if  the 
construction  to  be  financed  by  the 
construction  issue  is  substantially 
completed  before  the  end  of  the  initial 
temporary  period,  the  issuer  may  elect 
to  terminate  the  1  Va  percent  penalty 
before  the  end  of  the  initial  temporary 
period  if — 

(i)  Before  the  close  of  the  initial 
temporary  period  and  not  later  than  90 
days  after  the  date  the  construction  is 
substantially  completed,  the  issuer 
elects  to  terminate  the  1 percent 
penalty; 
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(ii)  The  election  identifies  the  amount 
of  available  construction  proceeds  that 
will  not  be  spent  for  the  governmental 
purposes  of  the  issue;  and 

(iii)  The  issuer  has  met  all  of  the 
conditions  for  termination  of  the  iVi 
percent  penalty  described  in  paragraph 

(m)(l)  of  this  section,  applied  as  if  the 
initial  temporary  period  ended  as  of  the 
date  the  election  is  made  imder 
paragraph  (m)[2)(i]  of  this  section.  A 
penalty  termination  election  under 
paragraph  (m)(2)(i)  of  this  section 
satisfies  the  penalty  termination  election 
requirement  of  paragraph  {m)(l)(i)  of 
this  section. 

(3)  Application  to  reasonable 
retainage.  Solely  for  the  purposes  of 
determining  whether  the  conditions  for 
terminating  the  iVz,  percent  penalty  are 
met,  reasonable  retainage  may  be 
treated  as  spent  for  a  governmental 
purpose  of  die  construction  issue. 
Reasonable  retainage  that  is  so  treated 
continues  to  be  subject  to  the  1 V2 
percent  penalty. 

(4)  Date  construction  is  substantially 
completed.  The  date  construction  is 
substantially  completed  is  either  the 
dateon  which  the  issuer  reasonably 
determines  that  the  construction 
financed  with  the  proceeds  of  the 
construction  issue  is  substantially 
complete  or  the  date  on  which  the  issuer 
abandons  the  construction.  In  no  event 
is  construction  substantially  completed, 
however,  earlier  than  the  date  that  the 
issuer  has  spent  available  construction 
proceeds  on  the  construction  in  an 
amount  equal  to  at  least  90  percent  of 
the  total  costs  of  the  construction  that 
the  issuer  reasonably  expects,  as  of  that 
date,  will  be  financed  with  the  proceeds 
of  the  construction  issue.  If  the  issuer 
abandons  only  a  portion  of  the 
construction,  the  date  of  substantial 
completion  is  the  date  that  the  non- 
abandoned  portion  of  the  construction  is 
substantially  completed. 

(5j  Initial  temporary  period.  Initial 
temporary  period  means  the  period 
described  in  section  148(c),  except  that 
the  end  of  the  initial  temporary  period  is 
determined  without  regard  to  section 
149(d)(3)(A)(iv). 

(6)  Example.  The  operation  of  this 
paragraph  (m)  is  illustrated  by  the 
following  example. 

Example.  City  /  issued  a  construction  issue 
having  a  20-year  maturity  and  qualifying  for  a 
3-year  initial  temporary  period.  The  bonds 
were  first  subject  to  optional  redemption  12 
years  after  the  date  of  issue  at  a  premium  of  3 
percent.  /  elected,  on  or  before  the  date  of 
issue,  to  pay  the  114  percent  penalty  in  lieu  of 
arbitrage  rebate.  At  the  end  of  the  3-year 
temporary  period,  the  project  was  not 
substantially  completed,  and  $1,500,000  of 
available  construction  proceeds  of  the  issue 


were  unspent.  I  reasonably  expected  to  need 
$500,000  to  complete  the  project.  I  may 
terminate  the  114  percent  penalty  in  lieu  of 
arbitrage  rebate  with  respect  to  the  excess 
$1,500,000  by  electing  to  terminate  within  90 
days  of  the  end  of  the  initial  temporary 
period:  paying  a  penalty  to  the  United  States 
of  $135,000  (3  percent  of  $1,500,000  multiplied 
by  3  years);  restricting  the  yield  on  the 
unspent  available  construction  proceeds  for  9 
years  to  the  first  call  date;  and  using  the 
available  construction  proceeds  that  have  not 
been  spent  for  the  governmental  purposes  of 
the  issue  to  redeem  bonds  on  the  first  call 
date.  If  I  fails  to  make  the  termination 
election,  /  is  required  to  pay  the  iVt  percent 
penalty  on  unspent  available  construction 
proceeds  every  6  months  until  the  latest 
maturity  date  of  bonds  that  were  part  of  the 
issue  (including  any  bonds  of  another  issue 
that  refunds  bonds  of  the  issue). 

(n)  Payment  of  penalties — (1) 

Rounding  rule.  Each  penalty  payment 
under  section  148(f)(4)(C)(vii),  (viii),  and 
(ix)  and  paragraphs  (1)  and  (m)  of 
section  may  be  rounded  down  to  the 
nearest  multiple  of  $100.  Thus,  any 
amount  less  ^an  $100  is  rounded  to 
zero. 

(2)  Computation  credit  Each  penalty 
payment  may  be  reduced  by  a 
computation  credit  of  $300. 

(3)  Method.  A  penalty  or  correction 
amount  is  paid  tmder  section  148(f)(4)(C) 
and  this  paragraph  (n)  when  payment  is 
made  to  the  Internal  Revenue  Service. 
The  penalty  payment  must  be 
accompanied  by  the  appropriate  form. 

(4)  Failure  to  pay — (i)  Innocent 
failures.  A  construction  issue  is  treated 
as  meeting  the  requirements  for 
payment  of  a  penalty  under  sections 
148(f)(4){C){vii),  (viii),  and  (ix)  and 
paragraphs  (1)  and  (m)  of  this  section 
notwithstanding  an  innocent  failure  to 
pay  if  the  issuer  pays  the  correction 
amoimt  to  the  United  States  in  the 
manner  provided  in  paragraph  (n)(4)(ii) 
of  this  section  and  within  the  time  and 
in  the  manner  permitted  for  correction  of 
innocent  failure  to  pay  arbitrage  rebate 
as  provided  in  §  1.148-l(c),  excluding 

§  1.14&-l(c)(2)(ii).  For  this  purpose, 
payment  of  a  penalty  is  treated  as  a 
rebate  payment 

(ii)  Payment  of  additional  penalty  in 
lieu  of  loss  of  tax  exemption— {A) 
General  rule.  A  construction  issue  that 
(but  for  this  paragraph  (n)(4)(ii))  would 
fail  to  meet  a  requirement  to  pay  a 
penalty  under  section  148(f)(4)(C)(vii), 
(viii),  or  (ix)  because  of  a  failure  to  pay  a 
penalty  in  the  required  amount  or  within 
the  required  time  is  treated  as  meeting 
the  requirement  only  if — 

(/)  liie  Commissioner  determines  that 
the  failure  is  not  due  to  willful  neglect: 
and 

[2]  The  issuer  pays  to  the  United 
States,  no  later  than  the  date  specified 


by  the  Commissioner  in  the 
determination,  the  correction  amount 
plus  an  additional  penalty  equal  to  50 
percent  of  the  sum  of  the  penalty  not 
paid  when  required  plus  interest  on  the 
penalty  not  paid  when  required  for  the 
period  beginning  on  the  date  the  penalty 
was  required  to  be  paid  at  the 
underpayment  rate  established  under 
section  6621.  For  the  purpose  of 
determining  the  correction  amount, 

§  1.148-l(c)(2).  excluding  §  1.148- 
l(c)(2)(ii),  applies  to  this  paragraph 
(n)(4](ii).  and  a  payment  of  penalty  is 
treated  as  a  payment  of  rebate. 

(B)  Waiver  by  Commissioner.  The 
Commissioner  may  waive  all  or  any  part 
of  the  additional  penalty  under  this 
paragraph  (n)(4)(ii). 

(iii)  Effect  of  failure  to  pay.  Bonds  that 
are  part  of  an  issue  for  which  there  is  a 
failure  to  pay  any  required  penalty 
amount  under  sections  148(f)(4)(C)(vii), 
(viii),  and  (ix)  and  paragraphs  (1)  and 
(m)  of  this  section  (and  any  bonds  of 
another  issue  that  refund  those  bonds) 
are  treated  as  never  having  been 
described  in  section  103(a). 

(o)  Pooled  financing  bonds — (1) 
Definition.  Bonds  are  pooled  financing 
bonds  if  the  issuer  reasonably  expects 
on  the  date  of  issue  to  provide  the 
proceeds  of  the  bonds  to  2  or  more 
conduit  borrowers  (as  defined  in 
§  1.150-l(g)).  Except  as  specifically 
provided  in  this  paragraph  (o),  the  2- 
year  construction  exception  of  section 
148(f)(4)(C)  applies  to  an  issue  of  pooled 
financing  bonds  as  a  whole,  rather  than 
to  each  loan  separately. 

(2)  In  general.  Under  section 
148(f)(4)(C)(xi),  at  the  election  of  the 
issuer  of  a  construction  issue  of  pooled 
financing  bonds,  the  periods  for  the 
spending  requirements  set  forth  in 
section  148(f)(4) (C)(ii)  and  paragraph  (c) 
of  this  section  are  determined  separately 
for  each  loan  to  a  conduit  borrower  and 
the  spending  period  for  a  loan  begins  on 
the  earlier  of  the  date  the  loan  is  made, 
or  the  first  day  following  the  1-year 
period  beginning  on  the  date  of  issue  of 
the  pooled  financing  bonds.  If  the  issuer 
of  the  pooled  financing  bonds  makes 
this  election,  the  arbitrage  rebate 
requirement  of  section  148(f)(2)  applies 
to,  and  the  2-year  construction 
exception  of  section  148(f)(4)(C)  is  not 
available  for,  available  construction 
proceeds  of  the  pooled  financing  bonds 
prior  to  the  date  on  w'hich  the  spending 
period  for  those  proceeds  begins  under 
the  preceding  sentence. 

(3)  Spending  requirements.  If  the 
issuer  of  a  construction  issue  makes  the 
election  under  section  148(f)(4)(C)(xi) 
and  paragraph  (o)(2)  of  this  section,  the 
spending  requirements  set  forth  in 
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section  148(f)(4}(C)(ii)  and  paragraph  (c) 
of  this  section  apply  separately  to  each 
loan  to  a  conduit  borrower.  If  the  issuer 
makes  this  election  but  does  not  make 
the  election  to  pay  the  IV2  percent 
penalty  in  lieu  of  arbitrage  rebate  under 
section  148{f)(4)(C)(vii)  and  paragraph 

(1)  of  this  section,  the  arbitrage  rebate 
requirement  of  section  148(f)(2)  applies 
to  the  available  construction  proceeds  of 
the  entire  issue  unless  each  loan  meets 
the  spending  requirements.  If  the  issuer 
makes  the  election  to  pay  the  IV2 
percent  penalty  in  lieu  of  arbitrage 
rebate,  the  IV2  percent  penalty  must  be 
paid  for  each  loan  in  the  manner  and  at 
the  times  required  by  section 
148(f)(4)(C)(vii)  and  paragraph  (1)  of  this 
section. 

(4)  Apportionment  of  loans. 
Notwithstanding  paragraph  (j)  of  this 
section,  if  the  issuer  of  pooled  financing 
bonds  makes  the  election  under  section 
148(f)(4)(C)(v)  and  paragraph  (j)(2)  of 
this  section,  the  issuer  is  not  required  to 
specifically  identify  the  amount  of  the 
multipurpose  issue  that  is  treated  as  a 
separate  construction  issue  in  the 
election  made  on  or  prior  to  the  date  of 
issue.  For  a  loan  made  to  a  conduit 
borrower  from  the  pool  within  1  year  of 
the  date  of  issue,  the  issuer  must,  on  or 
before  the  date  the  loan  is  made, 
supplement  the  election  by  specifically 
identifying  the  amount  of  the  loan  that  is 
part  of  the  separate  construction  issue. 
For  available  construction  proceeds  that 
have  not  been  loaned  within  1  year  of 
the  date  of  issue,  the  issuer  must,  on  or 
before  the  date  that  is  1  year  after  the 
date  of  issue,  supplement  the  election  by 
specifically  identifying  the  amount  of 
those  proceeds  that  is  part  of  the 
separate  construction  issue  of  the 
multipurpose  issue.  For  purposes  of 
section  148(f)(4)(C)(iv)  and  paragraph  (e) 
of  this  section,  each  pool  loan  is  treated 
as  a  separate  issue,  and,  if  the  special 
election  under  paragraph  (e)(2)  of  this 
section  is  made,  reasonable 
expectations  as  to  the  portion  of  the 
loan  to  be  used  for  construction 
expenditures  are  determined  as  of  the 
date  of  the  pool  loan.  Except  as 
otherwise  provided  in  this  paragraph 
(o){4),  the  requirements  of  sections 
148(0(4)(C)(v)  and  (xiii)(II)  and 
paragraph  (j)  of  this  section  relating  to 
apportionment  apply  to  each  loan  rather 
than  to  the  issue. 

(5)  Termination  of  IV2  percent  penalty 
in  lieu  of  arbitrage  rebate. 
Notwithstanding  paragraph  (m)  of  this 
section,  the  issuer  of  a  pooled  Hnancing 
bond  may  elect  to  terminate  the  iVi 
percent  penalty  in  lieu  of  arbitrage 
rebate  for  a  loan  rather  than  the  entire 
issue.  If  the  issuer  so  elects,  the 


requirements  of  sections 
148(f)(4)(C)(viii)  and  (ix)  and  paragraph 
(m)  of  this  section  apply  to  each  loan  (as 
if  it  were  a  separate  issue),  rather  than 
to  the  issue. 

(6)  Other  elections.  All  other  elections 
permitted  under  section  148(f)(4)(C)  and 
paragraphs  (c)  through  (p)  of  this  section 
must  be  made  by  the  issuer  with  respect 
to  the  entire  isr-ue. 

(7)  Examples.  The  operation  of  this 
paragraph  (o)  is  illustrated  by  the 
following  examples; 

Example  1.  On  January  1, 1992,  Authority  / 
issued  bonds.  /  made  the  election  under 
paragraph  (e)(2)  of  this  section  to  qualify  as  a 
construction  issue  based  on  reasonable 
expectations  as  of  the  date  of  issue.  As  of  the 
date  of  issue,  /  reasonably  expected  to  use 
the  proceeds  of  the  issue  to  make  loans  to 
City  K  and  to  County  L,  and  also  reasonably 
expected  that  more  than  75  percent  of  the 
available  construction  proceeds  of  the  issue 
would  be  used  for  construction  expenditures, 
but  did  not  reasonably  expect  that  more  than 
75  percent  of  the  available  construction 
proceeds  in  each  loan  would  be  used  for 
construction  expenditures.  On  or  before  the 
date  of  issue,  /  elected  that  the  spending 
periods  for  each  loan  begin  on  the  earlier  of 
the  date  the  loan  is  made  and  the  first  day 
following  the  1-year  period  beginning  on  the 
date  of  issue.  On  February  1, 1992,  /  loaned  a 
portion  of  the  available  construction 
proceeds  to  K.  On  March  1, 1993,  /  loaned  the 
remainder  of  the  available  construction 
proceeds  to  L.  For  the  loan  to  K,  the  first 
spending  period  ends  on  July  31, 1992,  and  the 
available  construction  proceeds  loaned  to  K 
are  subject  to  the  arbitrage  rebate 
requirement  of  section  148(f)(2)  for  the  period 
prior  to  the  loan  (January  1, 1992  through 
January  31, 1992).  For  the  loan  to  L,  the  first 
spending  period  ends  on  July  1, 1993,  and  the 
available  construction  proceeds  loaned  to  L 
are  subject  to  the  arbitrage  rebate 
requirement  of  section  148(f)(2)  for  the  1-year 
period  starting  on  the  date  of  issue.  The  issue 
is  a  construction  issue,  but  each  loan  must 
meet  its  spending  requirements  in  order  for 
the  available  construction  proceeds  of  the 
issue  to  be  excepted  from  the  requirement  to 
pay  arbitrage  rebate. 

Example  2.  The  facts  are  the  same  as 
Example  1  except  as  stated  below.  On  the 
date  of  issue,  /  reasonably  expected  that  50 
percent  of  the  available  construction 
proceeds  of  the  issue  would  be  used  for 
construction  expenditures  and  elected  to 
treat  a  portion  of  the  issue  as  a  separate 
construction  issue,  but  did  not  specify  the 
amount  of  the  issue  price  to  be  treated  as  a 
separate  construction  issue.  For  the  available 
construction  proceeds  loaned  to  K.  J  must 
specify  the  amount  of  the  loan  that  is  treated 
as  part  of  the  separate  construction  issue  on 
or  before  February  1, 1992.  For  the  remaining 
available  construction  proceeds,  /  must 
specify,  on  or  before  January  2, 1993,  the 
amount  of  the  proceeds  that  are  treated  as 
part  of  the  separate  construction  issue. 

(p)  Elections — (1)  In  general.  Any 
election  made  by  an  issuer  under 


section  148(f)(4)(C)  or  paragraphs  (c) 
through  (p)  of  this  section  is  irrevocable 
and  must  be  evidenced  by  a  written 
entry  in  the  books  and  records  of  the 
issuer  maintained  for  the  issue  and  must 
comply  with  any  filing  requirements 
promulgated  by  the  Internal  Revenue 
Service.  An  election  under  this  section 
must  be  made  by  the  governing  body  of 
the  issuer  or  by  an  officer  of  the  issuer 
responsible  for  issuing  the  issue.  Except 
for  elections  under  sections 
148(f)  (4)(C)(viii)  and  (ix)  and  paragraph 
(m)  of  this  section  and  under  §  1.148- 
0(b)(6)(ii)  and  except  as  provided  in 
paragraph  (p)(2)  of  this  section,  any 
election  for  an  issue  under  this  section 
must  be  made  on  or  before  the  date  of 
issue. 

(2)  Transition  rule  for  certain 
elections.  If  an  issuer  makes  the  election 
for  an  issue  under  §  1.148-0(b)(6)(ii)-^ 

(i)  The  issuer  may  make  the  elections 
under  paragraphs  (h)(3)(iii)  and  (e)(2)  of 
this  section  on  or  before  the  date  that 
the  election  under  §  1.148-0(b)(6)(ii)  is 
made;  and 

(ii)  An  election  made,  on  or  before  the 
date  of  issue,  under  section 
148(f)(4)(C)(v)  to  treat  a  portion  of  an 
issue  as  a  separate  construction  issue 
will  not  be  treated  as  invalid  solely 
because  of  a  failure  to  specifically 
identify  the  amount  of  the  issue  price 
allocable  to  the  construction  issue. 

(3)  Procedural  requirements.  An 
election  under  this  section  must  satisfy 
the  requirements  of  S  1.14&-8{h)(2). 

(4)  Extension  of  time.  The 
Commissioner  may  extend  the  time  to 
make  the  elections  under  paragraphs 
(h)(3){iii)  and  (e)(2)  of  this  section  if  the 
requirements  of  §  §  1.148-8(h)(3)(ii)  (A) 
and  (B)  are  satisfied. 

§  1.14^7  Exception  for  small  Issuers  with 
general  taxing  powers. 

[Reserved] 

§  1.148>8  Definitions  and  special  rules 
relating  to  required  rebate. 

(a)  Applicability.  The  definitions  and 
rules  in  this  section  apply  for  purposes 
of  this  section  and  §§  1.148-0  through 
1.148-11  except  to  the  extent  otherwise 
provided.  See  §  1.150-1  for  definitions 
and  special  rules  relating  to  tax-exempt 
bond  requirements  in  general. 

(b)  Computations  and 
determinations — (1 )  Computation 
dates — (i)  In  general.  The  term 
computation  date  means  an  installment 
computation  date  or  the  final 
computation  date. 

(ii)  Installment  date.  The  term 
installment  computation  date  means, 
with  respect  to  an  issue,  the  last  day  of 
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the  fifth  and  each  succeeding  fifth  bond 
year. 

(iii)  Final  date.  The  term  final 
computation  date  means,  with  respect  to 
an  issue,  the  date  the  last  bond  that  is 
part  of  the  issue  is  discharged. 

(iv)  Other  date.  If  the  Commissioner 
determines  that  an  issue  is  likely  to  fail 
to  meet  the  requirements  of  1 1.148-1 
and  that  a  failure  to  serve  a  notice  of 
demand  for  payment  on  the  issuer  will 
jeopardize  the  assessment  or  collection 
of  tax  on  interest  paid  or  to  be  paid  on 
the  issue,  the  date  the  Commissioner 
serves  such  notice  on  the  issuer  shall  be 
treated  as  a  computation  date.  The 
Commissioner  shall  designate  in  the 
notice  whether  such  date  shall  be 
treated  as  an  installment  computation 
date  or  a  final  computation  date 
(whichever  is  necessary  to  carry  out  the 
purposes  of  this  paragraph  (b)(l)(iv)). 

(2)  Bond  year.  The  term  bond  year 
means,  with  respect  to  an  issue,  each  1- 
year  period  (or  shorter  period  from  the 
date  of  issue)  that  ends  at  the  close  of 
business  on  the  day  in  the  calendar  year 
that  is  selected  by  the  issuer.  If  no  day  is 
selected  by  the  issuer  before  the  earlier 
of  the  final  maturity  date  of  the  issue  or 
the  date  that  is  5  years  after  the  issue 
date,  each  bond  year  ends  at  the  close 
of  business  on  the  day  preceding  the 
anniversary  of  the  issue  date. 

(3)  Discharge.  A  bond  is  discharged 
on  the  date  all  amounts  due  thereunder 
are  actually  and  unconditionally  due  if 
cash  is  available  at  the  place  of 
payment,  and  no  interest  accrues  with 
respect  to  the  bond  after  such  date.  See 
§  1.150-l(d){2)  for  definition  of  actually 
and  unconditionally  due.  An  amount  is 
paid  or  used  to  discharge  the  principal 
or  interest  on  or  the  retirement  price  of  a 
bond  on  the  date  such  principal  or 
interest  or  retirement  price  is  actually 
and  unconditionally  due  if  cash  is 
available  at  the  place  of  payment,  and 
no  interest  accrues  with  respect  to  such 
payment  after  such  date. 

(4)  Actual  facts.  Except  as  otherwise 
provided,  all  computations  and 
determinations  shall  be  made  on  the 
basis  of  actual  facts  as  of  the 
computation  date  and  reasonable 
expectations  as  to  future  events. 

(5)  Present  value.  The  present  value  of 
an  amount  to  be  received  or  paid  is 
determined  by  using  the  following 
formula: 

FV 

PV=  - 

(1  +/)  (to  the  nth  power) 

where; 

PV =The  present  value  of  the  amount  to  be 

received  or  paid. 

FV  =The  amount  to  be  received  or  paid. 


/=The  discount  rate  (expressed  as  a  decimal) 
divided  by  the  number  of  compounding 
intervals  in  a  year. 

/t=The  sum  of  the  number  of  whole 
compounding  intervals  during  the  period 
beginning  on  the  date  as  of  which  the 
present  value  is  computed  and  ending  on 
the  date  the  amount  is  to  be  received  or 
paid,  and  a  fraction,  the  numerator  of 
which  is  the  length  of  any  short 
compounding  interval  during  such  period, 
and  the  denominator  of  which  is  the  length 
of  a  whole  compounding  interval. 

(6)  Conventions — (i)  Whole  intervals. 
All  whole  interv'als  and  compounding 
intervals,  whether  expressed  annually, 
semiannually,  monthly,  or  with 
reference  to  any  other  regular  interval, 
shall  be  treated  as  having  equal  length. 

(ii)  Short  intervals.  In  computing  the 
length  of  any  short  interval  or 
compounding  interval,  either  the  30  days 
per  month/360  days  per  year  convention 
or  the  actual  days  per  month/actual 
days  per  year  convention  shall  be 
consistently  used;  provided  that,  either 
convention  may  be  consistently  used  for 
each  investment.  The  examples  herein 
use  the  30  days  per  month/360  days  per 
year  convention. 

(iii)  Yield.  Yield  is  an  annual 
percentage  rate  and,  when  expressed  as 
a  decimal,  shall  be  accurate  to  at  least 
six  places  (and  rounded  to  at  least  five). 

(iv)  Other  conventions.  Other 
standard  financial  conventions  may  be 
used.  For  example,  amounts  payable  on 
the  first  business  day  of  a  month  may  be 
treated  as  if  payable  on  the  first  day  of 
the  month. 

(c)  Issue  price — (1)  In  general.  The 
term  "issue  price"  has  the  meaning 
given  such  term  by  sections  1273  and 
1274.  Thus,  if  bonds  are  publicly  offered 
(i.e.,  sold  by  the  issuer  to  a  bond  house, 
broker,  or  similar  persons  acting  in  the 
capacity  of  underwriters  or  wholesalers) 
and  are  not  issued  for  property,  the 
issue  price  of  the  bonds  is  determined 
on  the  basis  of  the  initial  offering  price 
to  the  public  at  which  price  a  substantial 
amount  of  the  bonds  was  sold  to  the 
public.  Such  price  shall  be  determined 
separately  for  bonds  that  are  not 
substantially  identical.  If  a  bond  is  sold 
to  the  public  after  the  date  of  issue,  the 
price  at  which  the  bond  is  sold  must  be 
adjusted  to  reflect  the  price  at  which  the 
bond  would  have  been  sold  on  the  date 
of  issue.  This  adjustment  shall  eliminate 
any  change  in  the  fair  market  value  of 
the  bond  after  the  date  of  issue 
(including  any  change  attributable  to 
interest  and  premium  or  discount  that 
accrues  on  the  bond  after  such  date).  If  a 
bond  is  issued  for  property,  appropriate 
adjustments  shall  be  made  to  the 
applicable  Federal  rate  to  take  into 
account  the  tax  exemption  of  the  bond 


in  applying  section  1274.  See  section 
1288(b)(1). 

(2)  Special  rules.  For  purposes  of 
determining  the  issue  price  of  a  bond 
under  paragraph  (c)(1)  of  this  section — 

(i)  Reasonable  expectations.  Except 
as  otherwise  provided  in  this  paragraph 
(c)(2),  the  issue  price  of  a  bond  that  is 
publicly  offered  shall  be  determined  on 
the  basis  of  actual  facts  and  reasonable 
expectations  as  of  the  sale  date  and 
shall  not  be  adjusted  to  take  into 
account  actual  facts  after  such  date.  See 
§  1.150-l(c)(l)  for  definition  of  sale  date. 

(ii)  Bona  fide  offering  required. 
Paragraph  (c](2)(i)  of  this  section  does 
not  apply  to  any  bond  that  is  not 
actually  offered  to  the  general  public  in 
a  bona  fide  public  offering  for  the  issue 
price  of  the  bond  (determined  without 
regard  to  this  sentence). 

(iii)  Tender  bond  remarketing.  For 
purposes  of  determining  the  issue  price 
of  a  tender  bond  under  §  1.148- 
3(d)(2)(ii)(A)  when  the  bond  is 
remarketed,  this  paragraph  (c)  shall  be 
applied  by  treating  the  date  on  which 
the  interest  rate  is  reset  as  the  sale  date 
and  the  date  on  which  the  bond  is 
remarketed  as  the  date  of  issue. 

(3)  Fair  market  value  limit.  In  no 
event  shall  the  issue  price  of  a  bond 
determined  under  this  paragraph  (c) 
exceed  the  fair  market  value  of  the  bond 
as  of  the  sale  date. 

(4)  Aggregate  issue  price.  The  term 
aggregate  issue  price  refers  to  the  sum 
of  the  issue  prices  of  the  bonds  issued  as 
part  of  the  issue  as  determined  under 
this  paragraph  (c)  (but  without  regard  to 
any  tender  bond  remarketing). 

(d)  Gross  proceeds — (1)  In  general. 
Gross  proceeds  means,  with  respect  to 
an  issue,  any  proceeds  of  the  issue  and 
any  replacement  proceeds  of  the  issue. 

(2)  Proceeds.  Proceeds  means,  with 
respect  to  an  issue,  any  original 
proceeds  and  any  transferred  proceeds 
of  the  issue. 

(3)  Original  proceeds.  The  term 
original  proceeds  means,  with  respect  to 
an  issue,  any  sale  proceeds  and  any 
investment  proceeds  of  the  issue.  The 
term  shall  also  include  any  amount 
recovered  with  respect  to  the  issue 
under  §  1.148-l(d).  The  term  does  not 
include  amounts  actually  or 
constructively  received  with  respect  to  a 
purpose  investment  to  the  extent  those 
amounts  are  properly  allocated  to 
administrative  costs  recoverable  under 

§  1.103-13(c)(5)  or  to  the  higher  yield 
permitted  under  §  1.103-13(b)(5)(i). 

§  1.103-13(b)(5)(viii),  or  section  143(g)(2). 
For  purposes  of  the  preceding  sentence, 
a  purpose  investment  that  is  a  tax- 
exempt  bond  is  not  treated  as  tax- 
exempt. 
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(4)  Sale  proceeds.  The  term  sale 
proceeds  means,  with  respect  to  an 
issue,  any  amounts  actually  or 
constructively  received  from  the  sale  (or 
other  disposition]  of  any  bond  that  is 
part  of  the  issue,  excluding  amounts 
used  to  pay  accrued  interest  included  in 
the  issue  price  of  any  bond  that  is  part 
of  the  issue  no  later  than  the  date  that  is 
less  than  one  year  after  the  date  of 
issue. 

(5)  Investment  proceeds.  The  term 
investment  proceeds  means,  with 
respect  to  an  issue,  any  amounts 
actually  or  constructively  received  from 
investing  original  proceeds  of  the  issue. 

(6)  Net  sale  proceeds — (i)  In  general. 
The  term  net  sale  proceeds  means,  with 
respect  to  an  issue,  any  sale  proceeds  of 
the  issue  (without  regard  to  transferred 
proceeds)  other  than — 

(A)  Sale  proceeds  that  are  part  of  a 
reasonably  required  reserve  or 
replacement  fund; 

(B)  Sales  proceeds  used  to  pay 
accrued  interest  included  in  the  issue 
price  of  any  bond  that  is  part  of  the 
issue  no  later  than  the  date  that  is  less 
than  one  year  after  the  date  of  issue; 

(C)  Sale  proceeds  used  to  pay 
capitalized  interest  on  the  issue  that 
accrues  no  later  than  the  date  that  is  3 
years  after  the  date  of  issue;  and 

(D)  Sale  proceeds  received  with 
respect  to.a  purpose  investment  that  are 
allocated  to  an  expenditure  no  later 
than  13  months  after  the  date  of  receipt 
thereof. 

(ii)  Capitalized  interest.  The  term 
capitalized  interest  means,  with  respect 
to  an  issue,  interest  paid  on  the  sale 
proceeds  of  the  issue  that  have  been 
allocated  to  an  expenditure  if — 

(A)  The  expenditure  is  not  for  the 
payment  of  the  principal  or  interest  on 
or  the  retirement  price  of  any  bond;  and 

(B)  The  expenditure  is  of  a  type  that  is 
chargeable  to  capital  account  for 
Federal  income  tax  purposes  (with  or 
without  an  election  by  a  taxpayer). 

Such  term  shall  also  include  interest 
on  the  sale  proceeds  of  the  issue  that  are 
allocated  to  expenditures  for  the 
payment  of  capitalized  interest  on  the 
issue. 

(iii)  Special  rules  for  refunded  and 
refunding  issues.  For  purposes  of 
applying  any  requirement  relating  to  the 
expenditure  of  the  net  sale  proceeds  of  a 
refunded  issue  or  refunding  issue — 

(A)  Net  sale  proceeds  properly 
allocated  to  the  refunding  portion  of  an 
issue  shall  not  be  treated  as  net  sale 
proceeds; 

(B)  Net  sale  proceeds  properly 
allocated  to  the  refunded  portion  of  an 
issue  shall  be  treated  as  net  sale 
proceeds  of  the  refunded  issue  and  of 
the  refunding  issue;  and 


(C)  The  requirement  shall  be  treated 
as  met  with  respect  to  a  refunding  issue 
only  if  the  requirement  is  met  separately 
with  respect  to  the  nonrefunding  portion 
of  the  issue  and  each  refunding  portion 
of  the  issue. 

(7)  Replacement  proceeds. 
Replacement  proceeds  means,  with 
respect  to  an  issue,  amounts  (excluding 
proceeds  of  that  issue,  as  defined  in 

§  1.148-8(d)(2)),  replaced  by  proceeds  of 
that  issue  under  section  148(a)(2]  of  the 
Code.  Replacement  proceeds  include 
amounts  held  in  a  sinking  fund,  pledged 
fund,  or  reserve  or  replacement  fund  for 
the  issue  and,  in  the  case  of  a  refunding 
issue,  any  amounts  that  are  after-arising 
replacement  amounts  with  respect  to  the 
issue  under  §  1.148-ll(c). 

(8)  Transferred  proceeds.  Transferred 
proceeds  has  the  same  meaning  as  in 

§  1.148-ll(c). 

(9)  Indirect  use.  Any  reference  to 
proceeds  shall  be  construed  to  include  a 
reference  to  proceeds  used  directly  or 
indirectly.  Such  reference  has  the  same 
meaning  as  when  used  in  section  148(a]. 
If  proceeds  are  used  directly  and 
indirectly,  the  proceeds  shall  be  treated 
as  used  directly  or  indirectly  (whichever 
produces  the  larger  amount  of  rebatable 
arbitrage). 

(10)  Reserve  or  replacement  fund — (i) 
In  general.  [Reserved] 

(11)  Certain  perpetual  trust  funds — (A) 
In  general.  A  fund  described  in 
paragraph  (d)(10)(ii)(B)  of  this  section 
shall  not  be  treated  as  a  reserve  or 
replacement  fund  solely  by  reason  of  the 
fact  that  the  fund  is  used  to  guarantee 
the  payment  of  the  principal  or  interest 
on  or  the  tender  or  retirement  price  of  a 
bond  described  in  paragraph 
(d)(10)(ii)(D)  of  this  section.  The 
preceding  sentence  shall  not  apply  to  a 
guarantee  if  any  fee  is  charged  for  the 
guarantee  in  excess  of  a  nominal  charge 
for  administrative  costs,  shall  not  apply 
to  a  fund  unless  the  fund  is  described  in 
paragraph  (d)(10)(ii)(B)  of  this  section  on 
August  31, 1986,  and  shall  not  apply  to  a 
fund  on  or  after  the  date  the  fund  is  no 
longer  described  in  paragraph 
(d)(10)(ii)(B)  of  this  section. 

(B)  Fund  described.  A  fund 
established  pursuant  to  a  State 
constitutional  provision  is  described  in 
this  paragraph  (d)(10)(ii)(B)  if — 

(1)  Substantially  all  of  the  corpus  of 
the  fund  consists  of  long-term 
nonfinancial  assets,  revenues  derived 
from  such  assets,  gifts,  and  bequests; 

(2)  Pursuant  to  such  constitutional 
provision,  the  corpus  of  the  fund  may 
not  be  invaded  for  any  purpose  other 
than  for  the  support  of  specifically 
designated  essential  governmental 
functions  carried  on  by  political 


subdivisions  of  the  State  with  general 
taxing  powers;  and 

(d)  Pursuant  to  such  constitutional 
provision,  substantially  all  of  the 
available  income  of  the  fund  is  required 
to  be  applied  annually  for  the  support  of 
such  functions. 

(C)  Treatment  of  additions  to  fund — 

(I)  In  general.  For  purposes  of  paragraph 
(d)(10)(ii)(A)  of  this  section,  no  addition 
to  the  corpus  of  a  fund  described  in 
paragraph  (d)(10)(ii)(B)  of  this  section  on 
or  after  May  15, 1989,  shall  be 
considered  part  of  a  fund  described  in 
paragraph  (d)(10)(ii)(B)  of  this  section. 

For  purposes  of  the  preceding  sentence, 
all  revenues  derived  from  assets  that  are 
part  of  the  corpus  of  a  fund  (exclusive  of 
amounts  received  from  the  sale  or  other 
disposition  of  such  assets)  shall  be 
treated  as  additions  to  the  corpus  of  a 
fund. 

(2)  Allocation  rule.  Additions  to  which 
paragraph  (d)(10)(ii)(C)(l)  of  this  section 
applies  shall  be  considered  used  to 
guarantee  bonds  described  in  paragraph 
(d)(10)(ii)(D)  of  this  section  only  to  the 
extent  that  the  outstanding  amount  of 
the  bonds  guaranteed  by  Ae  fund 
exceeds  250  percent  of  the  lower  of  the 
amortized  cost  or  fair  market  value  of 
the  fund  (without  regard  to  the 
additions). 

(D)  Bond  described.  A  bond  is 
described  in  this  paragraph  (d)(10)|ii){D) 
if — 

(1)  The  bond  is  a  general  obligation  of 
a  political  subdivision  referred  to  in 
paragraph  (d)(10)(ii)(B)(2)  of  this  section 
and  is  not  a  private  activity  bond; 

(2)  No  income  referred  to  in  paragraph 
(d)(10)(ii)(B)(J)  of  this  section  is 
reasonably  expected  (as  of  the  date  of 
issuance  of  the  bond)  to  be  used 
(directly  or  indirectly)  for  the  payment 
of  the  principal  or  interest  on  or  the 
tender  or  retirement  price  of  any  bond  of 
such  political  subdivision  or  to  fund  a 
reserve  or  replacement  fund  for  any 
such  bond;  and 

(5)  Substantially  all  of  the  proceeds  of 
the  issue  of  which  the  bond  is  a  part  is 
to  be  used  to  provide  facilities 
necessary  to  carry  on  the  functions 
referred  to  in  paragraph  (d)(10)(ii)(B)(2) 
of  this  section. 

(e)  Investments — (1)  In  general.  The 
term  investment  means  any  investment 
property  or  tax-exempt  bond.  The 
purpose  of  acquiring  or  holding  an 
investment  is  not  a  governmental 
purpose,  and  the  use  of  gross  proceeds 
to  acquire  an  investment  is  not  an 
expenditure.  If  an  investment  is 
allocated  to  more  than  one  source,  all 
payments  and  receipts  with  respect  to 
the  investment  shall  be  allocated 
ratably  to  each  source. 
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(2)  Investment  property.  The  term 
investment  property  means  any  security, 
obligation,  annuity  contract,  or 
investment-type  property.  Such  term 
shall  not  include  any  tax-exempt  bond 
or  qualified  exempt  investment.  In  the 
case  of  any  bond  (other  than  a  private 
activity  bond)  issued  after  October  21. 
1988  and  to  which  section  148(b)(2)(E) 
applies,  such  term  shall  also  include  any 
residential  rental  property  for  family 
units  not  located  within  the  jurisdiction 
of  the  issuer  unless  such  property  is 
acquired  to  implement  a  court  ordered 
or  approved  housing  or  segregation  plan. 

(3)  Tax-exempt  bond.  For  purposes  of 
paragraphs  (e)(2)  and  (e)(3)(iii)  of  this 
section — 

(1)  In  general.  The  term  tax-exempt 
bond  shall  not  include  any  bond  owned 
by  a  person  if  the  person  had  reason  to 
believe  (at  the  time  the  person  entered 
into  a  binding  contract  to  acquire  the 
bond)  that  interest  on  the  bond  is  not 
excluded  from  gross  income. 

(ii)  AMT  bond.  The  term  tax-exempt 
bond  shall  not  include  a  specified 
private  activity  bond  (as  defined  in 
section  57(a)(5)(C))  in  the  case  of  an 
issue  that  is  issued  after  March  31, 1988 
and  a  part  of  which  is  not  a  specified 
private  activity  bond  (as  so  defined). 

The  preceding  sentence  shall  not  apply 
for  purposes  of  paragraph  (e)(3)(iii)  of 
this  section  if  the  requirements  of 
paragraph  (e)(3)(iii)  are  satisfied, 
determined  without  regard  to  paragraph 

(e)(3)(iii)(C)  and  by  substituting  “85 
percent”  for  “98  percent"  in  paragraph 
(e)(3)(iii)(D). 

(iii)  Tax-exempt  mutual  fund.  The 
term  tax-exempt  bond  shall  include 
stock  of  a  corporation  during  any 
quarter  of  the  -taxable  year  of  the 
corporation  that — 

(A)  The  corporation  is  a  regulated 
investment  company  (as  defined  in 
section  851(a))  which,  for  the  taxable 
year,  meets  the  requirements  of  section 
852(a): 

(B)  The  corporation  has  authorized 
and  outstanding  only  one  class  of  stock; 

(C)  The  corporation  to  the  extent 
practicable  invests  all  its  assets  in  tax- 
exempt  bonds; 

(D)  At  least  98  percent  of — 

(7)  The  gross  income  of  the 

corporation  (without  regard  to  the 
exclusion  of  interest  from  gross  income 
under  section  103)  is  derived  from 
interest  on  or  gains  from  the  sale  or 
other  disposition  of  tax-exempt  bonds: 
or 

(2)  The  weighted  average  value  of  the 
assets  of  the  corporation  is  represented 
by  investments  in  tax-exempt  bonds. 
The  Commissioner  may  for  good  cause 
waive  one  or  more  of  the  requirements 
of  this  paragraph  (e)(3)(iii). 


(4)  Qualified  exempt  investment — (i) 

In  general.  The  term  qualified  exempt 
investment  means  any  exempt  demand 
deposit  and  any  exempt  temporary 
investment. 

(ii)  Exempt  demand  deposit.  The  term 
exempt  demand  deposit  means  any 
obligation  acquired  with  gross  proceeds 
of  an  issue  if — 

(A)  The  obligation  is  a  one-day 
certiticate  of  indebtedness  issued  by  the 
United  States  Treasury  pursuant  to  the 
Demand  Deposit  State  and  Local 
Government  Series  program  described 
in  31  CFR  part  344;  and 

(B)  The  issuer  in  good  faith  attempts 
to  comply  with  all  the  requirements  of 
such  program  relating  to  the  investment 
of  the  gross  proceeds  of  the  issue. 

(iii)  Exempt  temporary  investment. 
(Reserved] 

(5)  Security.  (Reserved] 

(6)  Obligation.  [Reserved] 

(7)  Annuity  contract.  [Reserved] 

(8)  Investment-type  property. 
[Reserved] 

(9)  Nonpurpose  investment.  The  term 
nonpurpose  investment  means  any 
investment  property  that  is  not  a 
purpose  investment. 

(10)  Purpose  investment.  The  term 
purpose  investment  means  any 
investment  that  is  allocated  to  gross 
proceeds  of  an  issue  and  that  is 
acquired  in  order  to  carry  out  the 
governmental  purpose  of  the  issue.  Such 
term  does  not  include  any  temporary 
investment  until  the  proceeds  of  the 
issue  are  needed  for  the  governmental 
purpose  of  the  issue,  any  investment 
(hat  is  acquired  in  order  to  fund  a 
reserve  or  replacement  fund,  or  any 
other  investment  if  the  principal  purpose 
for  acquiring  the  investment  is  to  earn 
arbitrage. 

(11)  Transferred  investment.  The  term 
transferred  investment  means,  with 
respect  to  an  issue,  any  investment 
allocated  to  transferred  proceeds  of  the 
issue. 

(12)  SLG.  The  term  SLG  means  a  time 
deposit  security  issued  by  the  United 
States  Treasury  pursuant  to  the  Time 
Deposit  State  and  Local  Government 
Series  program  described  in  31  CFR  part 
344. 

(13)  Fixed  rate  investment.  The  term 
fixed  rate  investment  means  any 
investment  that  is  a  fixed  yield  bond 
and  is  not  purchased  pursuant  an 
investment  contract.  See  §  1.150-l(b)f5) 
for  definition  of  fixed  yield-bond. 

(14)  Investment  contract.  The  term 
investment  contract  means,  with  respect 
an  issue,  a  contract  entered  into  for  the 
purpose  of  investing  gross  proceeds  of 
the  issue  (and  elated  amounts)  from 
time  to  time  in  obligations  of  the  other 
party  to  the  contract  at  an  interest  rate 


or  rates  specified  in  the  contract  if  all 
such  obligations  are  purchased  at  par 
and  retired  or  redeemed  at  par  plus 
accrued  interest. 

(f)  Issues — 

(1)  In  general.  [Reserved] 

(2)  Refundings — (i)  Refunding  issue. 
Refunding  issue  has  the  same  meaning 
as  in  §  1.148-ll(b). 

(ii)  Refunded  issue.  Refunded  issue 
has  the  same  meaning  as  the  term  prior 
issue  in  §  1.148-ll(b). 

(g)  Refunding  escrow  fund.  Refunding 
escrow  fund  has  the  same  meaning  as  in 
§  1.148-ll(c). 

(h)  Elections — (1)  In  general.  Any 
election  with  respect  to  an  issue  must  be 
in  writing  and  must  be  signed  by  an 
authorized  representative  of  the  issuer 
on  or  before  the  later  of — 

(i)  The  date  of  issue;  and 

(ii)  If  the  issue  is  issued  on  or  before 
November  15. 1989.  the  first  date  after 
June  14. 1989,  that  any  amount  with 
respect  to  the  issue  is  paid  or  required  to 
be  paid  to  the  United  States  under 
§  1.14&-l(b)(l). 

An  election,  once  made,  shall  be 
irrevocable  after  such  date. 

(2)  Procedural  requirements.  If  the 
rebatable  arbitrage  with  respect  to  an 
issue  (determined  by  taking  into  account 
an  election)  is  smaller  than  the 
rebatable  arbitrage  (determined  without 
taking  into  account  the  election),  the 
election  shall  be  effective  only  if  the 
election  identifies  the  issue  to  which  it 
applies  and  is  maintained  as  part  of  the 
official  transcript  of  the  proceedings 
relating  to  the  issuance  of  the  issue  until 
6  years  after  the  final  computation  date. 
The  Commissioner  may  waive  the 
requirements  of  this  paragraph  (h)(2)  if 
the  Commissioner  determines  that  the 
failure  to  meet  the  requirements  was 
inadvertent. 

(3)  Special  rules.  For  purposes  of  this 
paragraph  (h) — 

(i)  Issue.  The  term  “issue"  shall 
include  all  issues  that  are  treated  by  the 
issuer  as  one  issue  under  §  1.149(e)- 
lT(d)(2)  (ii)  or  (iii),  and  any  election 
with  respect  to  one  of  such  issues  shall 
apply  equally  to  all  of  such  issues. 

(ii)  Extension  of  time.  The 
Commissioner  may  extend  the  time  to 
make  an  election  if — 

(A)  The  Commissioner  determines 
that  the  failure  to  make  the  election  in  a 
timely  manner  was  due  to  reasonable 
cause: 

(B)  The  Commissioner  determines  that 
as  of  the  date  of  issue  (and  without 
regard  to  later  facts)  it  was  in  the  best 
interests  of  the  issuer  to  make  the 
election,  and  the  failure  to  make  the 
election  was  not  deliberate;  and 
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(C)  The  aggregate  issue  price  of  the 
bonds  issued  as  part  of  the  issue  is  less 
than  $50  million. 

(4)  Cross  reference.  The  elections  to 
which  this  paragraph  (h)  applies  are  in 
§§  1.148-0T(b)(2)(ii){C)  and  1.148-3 
(bKl)(ii),  (b)(2)(ii)(B).  (b)(3)(i).  (b)(3)(u). 

(c)(4)(i),  and  (c)(5). 

§  1.148-9  Certain  rules  appNcabie  for 
purposes  of  section  148  generally. 

(a)  Computation  of  yield  on  fixed 
yield  issue.  Section  1.148-3  shall  apply 
for  purposes  of  determining  the  yield  on 
a  fixed  yield  issue  for  purposes  of 
section  148  (a)  and  (d)(3).  For  purposes 
of  computing  such  yield,  the  date  of 
issue  of  the  fixed  yield  issue  shall  be 
treated  as  the  only  computation  date. 

See  §  1.148-3(c)(7)  [Examples  3,  6,  8,  and 
10). 

(b)  Computation  of  yield  on 
investments.  The  yield  on  a  nonpurpose 
investment  that  is  not  directly 
purchased  with  gross  proceeds  to  which 
the  investment  is  allocated  shall  be 
determined  on  the  basis  of  a  purchase 
price  equal  to  the  fair  market  value  of 
the  investment  on  the  date  the 
investment  is  allocated  to  the  issue  for 
purposes  of  section  148  (a)  and  (d)(3). 

Fair  market  value  has  the  same  meaning 
as  when  used  in  §  1.148-2(b)(3)(ii). 

(c)  General  allocation  and  accounting 
rules.  Section  1.148-4  shall  apply  for 
purposes  of  applying  the  requirements  of 
section  148. 

(d)  Certain  imputed  escrow  receipts. 
Any  receipt  imputed  under  §  1.148-5{c) 
to  an  investment  in  an  escrow  shall  be 
treated  as  interest  on  the  investment  for 
purposes  of  section  148(a). 

(e)  Certain  perpetual  trust  funds. 

§  1.148-8(d)(10)(ii)  shall  apply  for 
purposes  of  section  148. 

(f)  Investment  property.  The  definition 
of  the  term  investment  property  in 

§  1.148-8(e)(2)  shall  apply  for  purposes 
of  section  148. 

(g)  Artifice  or  device.  1 1.103-13(j) 
applies  for  purposes  of  section  148 
generally,  including  for  purposes  of  the 
calculations  of  yield,  expenditures,  and 
investment  earnings  under  section 
148(f).  For  pu^oses  of  §  1.103-13(j), 
enabling  the  issuer  to  retain  significant 
additional  rebatable  arbitrage 
constitutes  a  "material  financial 
advantage." 

(h)  Effective  date — (1)  In  general. 
Except  as  otherwise  provided  in  this 
paragraph  (h),  the  provisions  of  this 
section  apply  to  any  issue  sold  after 
May  15, 1M9,  or  issued  after  June  14, 
1989. 

(2)  Computation  of  yield  on 
investments.  Paragraph  (b)  of  this 
section  may  be  applied  in  the  case  of 
any  issue  to  which  §  1.148-1  applies  that 


is  not  described  in  paragraph  (h)(1)  of 
this  section. 

(3)  Investment  property.  Paragraph  (f) 
of  this  section  shall  apply  to  any  bond 
that  is  not  described  in  paragraph  (h)(l} 
of  this  section  to  the  same  extent  that 
section  148(b)(2)  applies  to  such  bond. 

Par.  6.  Section  1.148-10  is  amended  by 
adding  new  paragraphs  (c)  through  (i)  to 
read  as  follows: 

§  1.148-10  Purpose  investments. 

*  *  *  «  * 

y  (cj  Special  rules  for  qualified  student 
loan  bond  purpose  investments — (1) 

Yield  adjustment  payment  of  excess 
earnings  to  the  United  States.  If  an 
issuer  of  qualified  student  loan  bonds,  at 
the  time  and  in  the  manner  prescribed  in 
paragraph  (f)  of  this  section,  remits  to 
the  United  States  yield  adjustment 
payments  as  described  in  paragraph  (g) 
of  this  section,  then,  for  purposes  of 
determining  whether  the  bonds  are 
arbitrage  bonds,  the  yield  of  the  class  of 
acquired  purpose  obligations  (student 
loan  notes)  that  were  acquired  with  the 
proceeds  of  the  bonds  is  deemed  to  be 
not  materially  higher  than  the  yield  on 
the  bond  issue.  For  purposes  of 
computing  the  yield  under  section  148  on 
the  class  of  acquired  purpose 
obligations,  yield  adjustment  payments 
that  are  so  remitted  are  treated  as 
reductions  in  the  earnings  of  the  class  of 
obligations. 

(2)  Scope  of  section.  This  section 
applies  only  to  qualified  student  loan 
bonds  and  to  acquired  purpose 
obligations  of  a  qualified  student  loan 
bond  issue  that  are  eligible  to  be  treated 
as  acquired  program  obligations  under 
8  1.103-13(h). 

(d)  Excess  earnings  defined — (1)  In 
general.  As  of  any  excess  earnings 
calculation  date  (defined  in  paragraph 

(e)  of  this  section),  the  excess  earnings 
of  the  class  of  acquired  purpose 
obligations  is  the  smallest  amount  that, 
if  treated  as  reasonable  costs  (taken  into 
account  in  calculating  yield)  paid  on 
that  date,  would  reduce  the  yield  on  the 
class  to  a  yield  that  is  not  materially 
higher  than  the  yield  on  the  bonds.  See 
§§  1.103-13(b)(5)(viii),  1.103-13(b)(5)(ix), 
and  1.148-10(b)(l). 

(2)  Yield  defined.  For  purposes  of  this 
paragraph  (d),  as  of  any  excess  earnings 
calculation  date,  the  yield  on  the  class 
of  acquired  purpose  obligations  and  the 
yield  on  qualified  student  loan  bonds  is 
computed  in  the  manner  set  forth  in 
§  1.103-13(c)  with  the  following 
modifications — 

(i)  The  calculation  of  excess  earnings 
is  cumulative,  and  each  prior  yield 
adjustment  payment  is  taken  into 
accoimt  (as  of  the  excess  earnings 
calculation  date  with  respect  to  which 


the  payment  was  calculated)  as  a 
reduction  in  the  earnings  on  the  class  of 
acquired  purpose  obligations; 

(ii)  Obligations  acquired  after  the 
excess  earnings  calculation  date  are  not 
taken  into  account  in  determining  the 
yield  on  the  obligations; 

(iii)  Acquired  purpose  obligations  held 
on  the  excess  earnings  calculation  date 
are  treated  as  if  liquidated  on  that  date 
at  their  stated  redemption  price  at 
maturity  plus  unpaid  accrued  interest  as 
of  the  excess  earnings  calculation  date; 

(iv)  If  the  issue  price  of  a  bond  was  at 
least  98  percent  of  its  stated  redemption 
price  at  maturity  and  the  bond  is 
outstanding  as  of  the  excess  earnings 
calculation  date — 

(A)  All  interest  and  principal 
payments  due  with  respect  to  the  bond 
between  the  excess  earnings  calculation 
date  and  the  deemed  redemption  date 
are  treated  as  paid  as  of  the  dates  due; 
and 

(B)  The  bond  is  treated  as  redeemed 
as  of  the  deemed  redemption  date  at  an 
amount  equal  to  the  stated  redemption 
price  of  the  bond  at  maturity  plus 
interest  (other  than  original  issue 
discount,  if  any)  scheduled  to  be 
accrued  and  unpaid  as  of  the  deemed 
redemption  date  less  any  payments  of 
principal  paid  on  or  before  the  excess 
earnings  calculation  date  and  less  any 
payments  of  principal  described  in 
paragraph  (d)(2)(iv)(A)  of  this  section; 

(v)  If  the  issue  price  of  a  bond  was 
less  than  98  percent  of  its  stated 
redemption  price  at  maturity  and  the 
bond  is  outstanding  as  of  an  excess 
earnings  calculation  date — 

(A)  All  interest  and  principal 
payments  due  with  respect  to  the  bond 
between  the  excess  earnings  calculation 
date  and  the  deemed  redemption  date 
are  treated  as  paid  as  of  the  dates  due, 
and 

(B)  The  bond  is  treated  as  redeemed 
as  of  the  deemed  redemption  date  at  an 
amount  equal  to  the  issue  price  plus 
interest  (including  original  issue 
discount)  scheduled  to  be  accrued  and 
unpaid  as  of  the  deemed  redemption 
date  less  any  payments  of  principal  paid 
on  or  before  the  excess  earnings 
calculation  date  and  less  principal 
payments  described  in  paragraph 
(d)(2)(v)(A)  of  this  section:  and 

(vi)  The  accrual  of  original  issue 
discount  is  determined  in  the  manner 
provided  by  section  1272(a). 

(e)  Excess  earnings  calculation  date 
defined — (1)  First  earnings  calculation 
date.  The  first  excess  earnings 
calculation  date  with  respect  to  an  issue 
is  a  date  chosen  by  the  issuer  that  is  no 
later  than  the  earlier  of — 
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(1)  The  date  the  last  bond  that  is  part 
of  the  issue  matures  or  is  redeemed;  or 

(ii)  The  tenth  anniversary  of  the  date 
of  issue  of  the  bond  issue. 

(2)  Subsequent  excess  earnings 
calculation  dates.  Subsequent  to  the 
first  excess  earnings  calculation  date, 
each  excess  earnings  calculation  date  is 
the  earlier  of — 

(i)  The  date  that  is  5  years  after  the 
immediately  preceding  excess  earnings 
calculation  date;  or 

[ii]  The  date  the  last  bond  that  is  part 
of  the  issue  matures  or  is  redeemed. 

(f)  Time  and  manner  of  making  yield 
adjustment  payments.  Yield  adjustment 
payments  must  be  made — 

(1)  Within  60  days  of  each  excess 
earnings  calculation  date;  and 

(2)  In  accordance  with  procedures 
published  by  the  Internal  Revenue 
Service. 

(g)  Yield  adjustment  payment 
defined — (1)  Last  payment.  The  yield 
adjustment  payment  (if  any]  for  the  last 
excess  earnings  calculation  date  is  an 
amount  chosen  by  the  issuer  that  is  not 
less  than  100  percent  of  the  excess 
earnings  calculated  as  of  that  date. 

(2)  Special  rule  for  first  excess 
earnings  calculation  date.  If  the  first 
excess  earnings  calculation  date  with 
respect  to  an  issue  is  not  the  last  excess 
earnings  calculation  date  for  the  issue, 
then  the  amount  of  the  yield  adjustment 
payment  (if  any)  with  respect  to  that 
date  is  an  amount  chosen  by  the  issuer 
that  is  not  less  than  50  percent  of  the 
excess  earnings  calculated  as  of  that 
date. 

(3)  Special  rule  for  subsequent  e.xcess 
earnings  calculation  dates  where  bonds 
are  outstanding.  If  an  excess  earnings 
calculation  date  is  neither  the  first  nor 
the  last  excess  earnings  calculation  date 
for  an  issue,  the  amount  of  the  yield 
adjustment  payment  (if  any)  with 
respect  to  that  date  is  an  amount  chosen 
by  the  issuer  that  is  not  less  than  75 
percent  of  the  excess  earnings 
calculated  for  that  date. 

(h)  Definitions — (1)  Acquired  purpose 
obligation.  The  term  acquired  purpose 
obligation  is  defined  in  §  1.103- 
13(b)(4)(iv)(A). 

(2)  Arbitrage  bond.  The  term  arbitrage 
bond  means  a  bond  described  in  section 
148(a). 

(3)  Deemed  redemption  date.  For  any 
excess  earnings  calculation  date  for  a 
bond,  the  term  deemed  redemption  date 
means  the  earlier  of — 

(i)  The  maturity  date  of  the  bond;  or 

(ii)  The  first  date,  if  any,  which  is  after 

the  excess  earnings  calculation  date  and 
on  which  the  rate  of  interest  borne  by 
the  bond  may  change  to  a  rate  not 
determinable  prior  to  the  excess 
earnings  calculation  date. 


(4)  Issue  price.  The  term  issue  price 
means  the  issue  price  calculated  under 
sections  1273  and  1274. 

(5)  Materially  higher.  The  term 
materially  higher  is  defined  in  §  1.146- 
10(b)(l)(i)  with  respect  to  acquired 
purpose  obligations  that  the  issuer  elects 
to  treat  as  acquired  program  obligations 
within  the  meaning  of  §  1.103-13(b)(5)(i) 
and  is  defined  in  §  1.103-13(b)(5)  with 
respect  to  all  other  acquired  purpose 
obligations. 

(6)  Original  issue  discount.  The  term 
original  issue  discount  is  defined  in 
section  1273(a)(1). 

(7)  Qualified  student  loan  bond.  The 
term  qualified  student  loan  bond  is 
defined  in  section  144(b)(1)(A). 

(8)  Stated  redemption  price  at 
maturity.  The  term  stated  redemption 
price  at  maturity  is  defined  in  section 
1273  (a)(2). 

(1)  Effective  date.  Paragraphs  (c) 
through  (h)  of  this  section  apply  to  any 
qualified  student  loan  bond  issued  after 
January  5, 1990. 

Par.  7.  A  new  1.148-11  is  added  to 
read  as  follows; 

1.148-1 1  Arbitrage  rules  for  refunding 
Issues. 

(a)  Scope  of  application — (1)  In 
general.  This  section  contains  special 
rules  for  refunding  issues.  Except  as 
provided  in  this  paragraph  (a),  these 
rules  apply  for  all  purposes  of  sections 
148  and  149(d).  These  rules  govern 
allocations  of  proceeds,  bonds,  and 
investments  to  determine  transferred 
proceeds,  temporary  periods,  reasonably 
required  reserv^e  or  replacement  funds, 
minor  portions,  and  separate  issue 
treatment  of  certain  multipurpose  issues. 

(2)  Application  of  multipurpose  issue 
allocation  rules —  (i)  Multipurpose 
issues  treated  as  separate  issues  for 
certain  purposes.  Except  as  otherwise 
provided  in  this  paragraph  (a),  the 
multipurpose  issue  allocation  rules  of 
paragraph  (j)  of  this  section  apply  for  all 
purposes  of  section  148  and  149(d)  in 
determining  whether  two  or  more 
obligations  (as  defined  in  paragraph 
(c)(4)  of  this  section)  are  part  of  the 
same  "issue."  For  example,  these 
multipurpose  issue  allocation  rules 
apply  for  purposes  of  determining 
applicable  temporary  periods, 
transferred  proceeds,  and  the  section 
149(d)(3)(A)(i)  limitation  on  the  number 
of  advance  refunding  issues. 

(ii)  Multipurpose  issues  not  treated  as 
separate  issues  for  certain  purposes. 

The  multipurpose  issue  allocation  rules 
of  paragraph  (j)  of  this  section  do  not 
apply  in  determining  whether  two  or 
more  obligations  (as  defined  in 
paragraph  (c)(4)  of  this  section]  are  part 


of  the  same  "issue"  for  the  following 
purposes; 

(A)  Determination  of  the  composite 
"yield”  on  an  issue  and  the  "yield"  on 
investments  for  purposes  of  the 
arbitrage  yield  restrictions  of  section  148 
and  the  arbitrage  rebate  requirement  of 
section  148(f).  See  §  l.lC3-13(c)(l)(ii) 
and  §  1.148-3. 

(B)  Determination  of  the  amount  of 
rebate  due  on  an  issue  under  section  148 
(f)(2]  for  an  issue,  including  subsidiary 
matters  with  respect  to  that 
determination,  such  as  the  $3,000  per 
issue  computation  date  credit  under 

§  1.148-2(b){4)  and  the  $100,000  bona 
fide  debt  service  fund  exception  under 
section  148(f)(4)(A)(ii). 

(C)  Determination  of  the  "minor 
portion"  of  an  issue  under  section  148(e). 

(D)  Determination  of  the  portion  of  an 
issue  eligible  for  investment  in  higher 
yielding  investments  as  part  of  a 
reasonably  required  reserve  fund  under 
section  148(d). 

(3)  Limitations  on  application  for 
purposes  of  section  149(d)  restriction  on 
the  number  of  advance  refundings.  For 
purposes  of  determining  compliance 
with  the  restriction  in  section 
149(d)(3)(A)(i)  on  the  number  of  advance 
refunding  issues,  except  as  provided  in 
paragraph  (a)(4)  of  this  section,  if  the 
interest  on  an  advance  refunding  issue 
(as  defined  in  paragraph  (b)(4)  of  this 
section)  is  not  excludable  from  gross 
income  under  section  103(a],  then  that 
advance  refunding  issue  (a  taxable 
advance  refunding  issue]  is  not  taken 
into  account  for  purposes  of  section 
149(d)(3)(A)(i). 

(4)  Certain  taxable  advance 
refundings  taken  into  account  under 
section  149(d) — (i)  In  general.  For 
purposes  of  determining  the  permitted 
number  of  advance  refunding  issues 
under  section  149  (d)(3)(A)(i),  a  tax- 
exempt  current  refunding  issue  is 
treated  as  an  advance  refunding  if — 

(A)  It  is  part  of  a  series  of  refundings 
(as  defined  in  paragraph  (c)(8)  of  this 
section); 

(B)  It  directly  or  indirectly  succeeds  a 
taxable  advance  refunding  issue;  and 

(C)  It  is  outstanding  concurrently  with 
another  tax-exempt  issue  in  the  series 
for  longer  than  90  days. 

(ii)  Example.  If  an  issuer  refunds  a 
tax-exempt  issue  with  a  taxable 
advance  refunding  issue,  the  issuer 
refunds  that  taxable  issue  with  a  tax- 
exempt  current  refunding  issue,  and  the 
two  tax-exempt  issues  remain 
outstanding  concurrently  for  more  than 
90  days,  then  the  tax-exempt  current 
refunding  issue  is  treated  as  an  advance 
refunding  issue  in  that  series  for 
purposes  of  section  149(d)(3)(A)(i). 
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(b)  Definitions  of  refunding  issue  and 
prior  issue.  For  purposes  of  this  section, 
the  following  deHnitions  apply: 

(1)  Refunding  issue.  Except  as 
provided  in  paragraph  (b](2)  of  this 
section,  refunding  issue  means  an  issue 
of  obligations  (or,  in  the  case  of  a 
multipurpose  issue,  the  portion  of  the 
multipurpose  issue  allocable  under 
paragraph  (j)(l)(iv]  of  this  section  to  a 
use  described  in  this  paragraph  (b)(1)) 
the  proceeds  of  which  are  used  to  pay 
debt  service  (as  defined  in  paragraph 
(c)(1)  of  this  section)  on  another  issue  (a 
"prior  issue,”  as  more  particularly 
defined  in  paragraph  (b)(5)  of  this 
section)  or  to  finance  issuance  costs, 
accrued  interest,  capitalized  interest  on 
the  refunding  issue,  a  reserve  or 
replacement  fund,  or  similar  costs 
properly  allocable  to  the  issue. 

(2)  Exceptions  and  special  rules.  For 
purposes  of  paragraph  (b)(1)  of  this 
section,  the  following  exceptions  and 
special  rules  apply: 

(i)  Payment  of  certain  interest.  An 
issue  is  not  a  refunding  issue  if  the 
proceeds  of  the  issue  are  used  to  pay 
any  debt  service  (as  defined  in 
paragraph  (c)(1)  of  this  section)  on 
another  issue  that  is  described  as 
follows — 

(A)  Interest  that  accrues  on  the  other 
issue  during  a  one-year  period  including 
the  date  of  issue  of  the  issue  that 
finances  the  interest; 

(B)  Interest  that  is  a  “capital 
expenditure”  (as  defined  in  §  1.150- 
1(h)):  or 

(C)  Interest  that  is  a  working  capital 
expenditure  (as  defined  in  §  1.148- 
4(d)(3)(ii)). 

(ii)  Certain  issues  with  different 
obligors — (A)  In  general.  An  issue  is  not 
a  refunding  issue  to  the  extent  that  the 
obligor  (as  defined  in  paragraph 
(b)(2)(ii)(B)  of  this  section)  of  one  issue 
is  neither  the  obligor  of  the  other  issue 
nor  a  related  party  (as  defined  in 
paragraph  (b)(2)(ii)(C)  of  this  section) 
with  respect  to  the  obligor  of  the  other 
issue. 

(B)  Definition  of  obligor.  Except  as 
otherwise  provided  in  this  paragraph 
(b)(2)(ii)(B),  the  obligor  of  an  issue 
means  the  actual  issuer  of  the  issue. 
Except  as  provided  in  the  next  sentence, 
the  obligor  of  the  portion  of  an  issue 
properly  allocable  to  an  investment  in  a 
purpose  investment  means  the  conduit 
borrower  (as  defined  in  §  1.150-l(g)) 
under  that  purpose  investment.  The 
obligor  of  an  issue  used  to  finance  loans 
for  an  owner-occupied  residence  under 
section  143,  student  loans  under  section 
144(b),  or  similar  purpose  investments 
means  the  actual  issuer. 

(C)  Definition  of  related  party.  When 
applied  to  a  governmental  unit  or  a 


501(c)(3)  organization,  related  party 
means  any  member  of  the  same 
controlled  group  (as  defined  in  §  1.150- 
1(f))  as  that  party.  When  applied  to  any 
person  that  is  not  a  governmental  unit  or 
501(c)(3}  organization,  related  party 
means  related  person  (as  defined  in 
section  144(a)(3)). 

(iii)  Certain  repayments  of  debt  to 
related  parties.  If  the  proceeds  of  an 
issue  are  used  directly  or  indirectly  to 
pay  debt  service  on  an  obligation  owed 
to  a  person  that  is  a  related  party  to  the 
obligor,  that  use  is  not  treated  as  an 
expenditure  of  those  proceeds  imder 

§  1.148-4(d).  Thus,  that  use  is  not  an 
expenditure  for  the  payment  of  debt 
service  on  the  obligation  owed  to  the 
related  party. 

(iv)  Certain  special  rules  for  purpose 
investments.  For  pmposes  of  this 
paragraph  (b),  the  following  special 
rules  apply: 

(A)  Definition  of  conduit  loan,  conduit 
financing  issue,  and  conduit  loan 
refunding  issue.  For  purposes  of  this 
paragraph  (b)(2)(iv)-- 

(1)  A  conduit  loan  is  a  purpose 
investment  that  is  an  obligation; 

[2]  A  conduit  financing  issue  is  an 
issue  all  or  a  portion  of  ^e  proceeds  of 
which  are  invested  in  one  or  more 
conduit  loans;  and 

(5)  A  conduit  loan  refunding  issue  is  a 
refunding  issue  within  the  meaning  of 
paragraph  (b)(1)  that  is  used  to  refund  a 
prior  issue  that  is  a  conduit  loan. 

(B)  Refunding  of  a  conduit  financing 
issue  by  a  conduit  loan  refunding  issue. 
Except  as  provided  in  paragraph 
(b)(2)(iv)(C)  of  this  section,  if  a  conduit 
borrower  uses  proceeds  of  a  conduit 
loan  refunding  issue  to  make  debt 
service  payments  on  a  conduit  loan 
(“conduit  loan  refunding  payments”) 
and  the  issuer  of  a  conduit  financing 
issue  uses  those  conduit  loan  refun^ng 
payments  directly  or  indirectly  to  pay 
debt  service  on  the  conduit  financing 
issue  or  any  other  issue,  then  for 
purposes  of  paragraph  (b)(1)  of  this 
section,  that  debt  service  so  paid  is 
treated  as  paid  from  the  proceeds  of  the 
conduit  loan  refunding  issue.  Thus,  a 
conduit  loan  refunding  issue  may  be  a 
refunding  issue  under  paragraph  (b)(1) 
of  this  section  with  respect  to  both  the 
conduit  loan  and  either  the  conduit 
financing  issue  or  another  issue. 

(C)  Recycling  of  certain  payments 
under  purpose  investments.  If  an  issuer 
of  a  conduit  financing  issue,  as  holder  of 
a  conduit  loan,  receives  conduit  loan 
refunding  payments  and  uses  those 
payments  either  to  make  a  new  conduit 
loan  during  the  applicable  temporary 
period  for  those  amounts  under  section 
148(c)  or  to  pay  interest  on  the  conduit 
financing  issue  during  that  temporary 


period,  then,  for  purposes  of  paragraph 
(b)(1)  of  this  section,  the  conduit  loan 
ref^ding  issue  is  not  a  refunding  issue 
with  respect  to  the  conduit  financing 
issue.  Any  such  new  conduit  loan  is 
treated  as  made  from  the  proceeds  of 
the  conduit  financing  issue. 

(v)  Substance  of  transaction  controls. 
In  the  absence  of  other  applicable 
controlling  rules  under  this  paragraph 
(b),  the  determination  of  whether  an 
issue  is  a  refimding  issue  is  based  on  the 
substance  of  the  transaction  in  light  of 
all  the  facts  and  circumstances. 

(3)  Current  refunding  issue.  Current 
refunding  issue  means  a  refunding  issue 
that  is  issued  not  more  than  90  days 
before  the  last  expenditure  of  any 
proceeds  of  the  refunding  issue  for  the 
payment  of  debt  service  on  the  prior 
issue. 

(4)  Advance  refunding  issue.  Advance 
refunding  issue  means  a  refunding  issue 
that  is  not  a  current  refunding  issue. 

(5)  Prior  issue.  Prior  issue  means  an 
issue  of  obligations  all  or  a  portion  of 
the  debt  service  on  which  is  paid  or 
provided  for  with  proceeds  of  a 
refunding  issue.  A  prior  issue  may  be 
issued  before,  at  the  same  time  as,  or 
after  a  refimding  issue. 

(6)  Unrefunded  amount  remains 
eligible  for  future  advance  refunding. 

For  purposes  of  the  restriction  in  section 
149(d)(3)(A)(i)  on  the  permitted  number 
of  advance  refunding  issues,  any  debt 
service  on  a  prior  issue  that  has  not 
been  paid  or  provided  for  by  any 
advance  refunding  issue  is  not  treated 
as  having  been  advance  refunded  for 
purposes  of  section  149(d), 

(c)  Other  definitions.  For  purposes  of 
this  section,  the  following  definitions 
apply— 

(1)  After-arising  replacement 
amounts,  (i)  In  general.  "After-arising 
replacement  amounts”  mean  any 
amounts,  including  investment  earnings 
thereon,  that  become  available  to  an 
issuer  after  the  date  of  issue  of  the 
refunding  issue  as  a  direct  or  indirect 
result  of  the  plan  of  the  refunding  to  the 
extent  that,  as  of  the  date  of  the 
refunding  issue — 

(A)  The  amounts  are  reasonably 
expected  by  the  issuer  to  become 
available  for  use  to  acquire  investments 
that  may  be  higher  yielding  (whether  or 
not  so  used);  and 

(B)  The  present  value  of  the  amounts 
is  in  excess  of  the  present  value  of  the 
debt  service  savings  attributable  to  the 
refunding  issue,  computed  in  both  cases 
using  the  yield  on  the  refunding  issue  as 
the  discount  rate. 

(ii)  Allocation  of  after-arising 
replacement  amounts.  Notwithstanding 
anything  in  §  1.148-4  to  the  contrary. 
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after-arising  replacement  amounts  with 
respect  to  a  refunding  issue  are 
allocated  to  the  refunding  issue. 

(2)  Debt  service.  Debt  service  means 
any  principal  of  an  issue  of  obligations, 
any  interest  on  an  issue,  and  any 
redemption  premium  or  other  amount 
paid  to  retire  or  redeem  an  issue. 

(3)  Multipurpose  issue.  Multipurpose 
issue  means  an  issue  that  is  used  for 
two  or  more  separate  governmental 
purposes  determined  in  accordance  with 
paragraph  (j)  of  this  section. 

(4)  Obligation.  Obligation  mecuis  any 
evidence  of  indebtedness  regardless  of 
whether  the  interest  on  the  indebtedness 
is  excludable  from  gross  income  under 
section  103(a)  or  the  obligor  is  a  State  or 
political  subdivision  thereof.  A  purpose 
investment  that  is  an  evidence  of 
indebtedness  is  an  obligation.  The 
obligor  of  a  purpose  investment  that  is 
an  obligation  is  a  conduit  borrower  (as 
defined  in  §  1.150-l(g)). 

(5)  Principal  amount.  Except  as 
provided  in  paragraph  (c)(5)(i)  or 
(c)(5)(ii)  of  this  section,  principal 
amount  of  a  bond  means  face  amount. 

(i)  Bonds  issued  at  a  discount.  If  the 
excess  of  the  stated  retirement  price  of 
the  bond  over  its  issue  price  exceeds 
one-fourth  of  one  percent  of  the  stated 
retirement  price  at  maturity  multiplied 
by  the  number  of  complete  years 
between  the  date  of  issue  and  the  final 
scheduled  maturity  date,  the  “principal 
amount"  of  that  bond  is  its  present 
value. 

(ii)  Bonds  issued  at  a  premium.  If  the 
excess  of  the  issue  price  of  the  bond 
over  its  stated  retirement  price  exceeds 
one-fourth  of  one  percent  of  the  stated 
retirement  price  at  maturity  multiplied 
by  the  number  of  complete  years 
between  the  date  of  issue  and  the  final 
scheduled  maturity  date,  the  “principal 
amount"  of  that  bond  is  its  present 
value. 

(6)  Proceeds.  Except  as  provided  in 
the  next  sentence,  proceeds,  with 
respect  to  an  issue,  has  the  same 
meaning  as  in  §  1.148r-8(d)(2).  For 
purposes  of  this  section  only,  proceeds 
include  after-arising  replacement 
amounts.  For  example,  proceeds  include 
after-arising  replacement  amounts  for 
purposes  of  the  definition  of  a  refunding 
issue  under  paragraph  (b)(1)  and  the 
determination  of  transferred  proceeds 
under  paragraph  (d)  of  this  section. 

[T]  Refunding  escrow  fund.  Refunding 
escrow  fund  means  any  escrow  fund  or 
funds  invested  in  nonpurpose 
investments  to  provide  for  payment  of 
any  debt  service  on  any  prior  issue. 

(8)  Series  of  refundings.  An  issue  is 
part  of  a  series  of  refundings  if  it 
finances  or  refinances  the  same 


expenditures  for  a  particular 
governmental  purpose  as  another  issue. 

(9)  Transferred  proceeds.  Transferred 
proceeds  means  any  proceeds  of  a  prior 
issue  that  become  proceeds  of  a 
refunding  issue  and  cease  to  be 
proceeds  of  the  prior  issue  pursuant  to 
paragraph  (d)  of  this  section  (or  the 
applicable  corresponding  provision  of 
prior  law), 

(d)  Transferred  proceeds  allocation 
rule —  (1)  In  general  At  the  time  that 
proceeds  of  the  refunding  issue 
discharge  any  of  the  outstanding 
principal  amoimt  of  the  prior  issue, 
proceeds  of  the  prior  issue  (as  defined  in 
paragraph  (c)(6)  of  this  section),  become 
transferred  proceeds  of  the  refunding 
issue  and  cease  to  be  proceeds  of  the 
prior  issue.  The  amount  of  proceeds  of 
the  prior  issue  that  becomes  transferred 
proceeds  of  the  refunding  issue  is  an 
amount  equal  to  the  total  proceeds  of 
the  prior  issue  at  the  time  of  that 
discharge  multiplied  by  a  fraction — . 

(1)  The  munerator  of  which  is  the 
principal  amount  of  the  prior  issue 
discharged  with  proceeds  of  the 
refund!^  issue  on  that  date;  and 

(ii)  The  denominator  of  which  is  the 
total  outstanding  principal  amount  of 
the  prior  issue  immediately  prior  to  that 
discharge. 

(2)  Relation  of  transferred  proceeds 
rule  to  universal  cap  rule — (i)  In 
general  Paragraphs  (d)(1)  and  (e)  of  this 
section  apply  to  allocate  transferred 
proceeds  and  corresponding 
investments  to  a  refunding  issue  on  any 
date  required  by  diose  paragraphs 
before  the  universal  cap  rule  of  9  1.148- 
4(b)(3)  applies  to  reallocate  any  of  those 
amounts.  If  nonpurpose  investments  of 
transferred  proceeds  of  an  issue  exceed 
the  universal  cap  on  the  date  that  the 
investments  become  transferred 
proceeds,  those  transferred  proceeds  are 
immediately  reallocated  back  to  the 
issue  from  which  they  transferred  to  the 
extent  of  the  unused  universal  cap  on 
that  issue. 

(ii)  Example.  The  following  example 
illustrates  &e  application  of  this 
paragraph  of  (d)(2): 

Example.  On  January  1, 1993,  $100,000  of 
nonpurpose  investments  of  proceeds  of  issue 
A  become  transferred  proceeds  of  issue  B 
under  i  1.148-11.  but  the  unused  portion  of 
issue  Fs  universal  cap  is  $75,000  as  of  that 
date.  On  January  1, 1^5,  A  has  unused 
universal  cap  in  excess  of  $25,000.  Thus. 
$25,000  of  nonpurpose  investments 
representing  the  transferred  proceeds  are 
immediately  reallocated  back  to  issue  A  on 
January  1, 1995,  and  are  proceeds  of  issue  A. 
On  the  next  transfer  date  under  §  1.148-11, 
the  $25,000  receives  no  priority  in  determining 
transferred  proceeds  as  of  that  date  but  is 
treated  the  same  as  all  other  proceeds  of 
issue  A  subject  to  transfer. 


(e)  Special  allocation  rules  for 
refunding  issues — (1)  Allocations  of 
investments  to  transferred  proceeds — (i) 
In  general.  When  proceeds  of  a  prior 
issue  become  transferred  proceeds  of  a 
refunding  issue,  investments  of  proceeds 
of  the  prior  issue  that  are  held  in  a 
refimding  escrow  fund  for  another  issue 
are  allocated  to  the  transferred  proceeds 
under  the  ratable  allocation  method 
described  in  paragraph  (e)(l)(il)  of  this 
section.  Investments  of  proceeds  of  the 
prior  issue  that  are  not  held  in  a 
refunding  escrow  fund  for  another  issue 
are  allocated  to  the  transferred  proceeds 
by  consistent  application  of  either  the 
ratable  allocation  method  described  in 
paragraph  (e)(ll(ii)  of  this  section  or  the 
representative  allocation  method 
described  in  paragraph  (e)(l)(iii)  of  this 
section. 

(ii)  Ratable  allocation  method.  As  a 
portion  of  the  proceeds  of  a  prior  issue 
becomes  transferred  proceeds  of  a 
refunding  issue  under  paragraph  (d)  of 
this  section,  a  ratable  portion  of  each 
nonpurpose  investment  of  proceeds  of 
the  prior  issue  is  allocated  to  transferred 
proceeds  of  the  refunding  issue.  In 
addition,  a  ratable  portion  of  each 
purpose  investment  of  proceeds  of  the 
prior  issue  is  allocated  to  transferred 
proceeds  of  the  refunding  issue. 

(iii)  Representative  allocation  method. 
As  a  portion  of  the  proceeds  of  a  prior 
issue  becomes  transferred  proceeds  of  a 
refunding  issue  under  paragraph  (d)  of 
this  section,  representative  portions  of 
the  portfolio  of  nonpurpose  investments 
and  the  portfolio  of  purpose  investments 
of  proceeds  of  the  prior  issue  are 
allocated  to  transferred  proceeds  of  the 
refimding  issue.  Unlike  ^e  ratable 
allocation  method,  this  representative 
allocation  method  permits  an  allocation 
of  particular  whole  investments. 
Whether  a  portion  is  representative  is 
based  on  all  the  facts  and 
circumstances,  including,  without 
limitation,  whether  the  current  yields, 
maturities,  and  current  unrealized  gains 
or  losses  on  the  particular  allocated 
investments  are  reasonably  comparable 
to  those  of  the  unallocated  investments 
in  the  aggregate.  La  addition,  if  a  portion 
of  nonpurpose  investments  is  otherwise 
representative,  it  is  within  the  issuer's 
discretion  to  allocate  the  portion  from 
whichever  source  of  funds  it  deems 
appropriate,  such  as  a  reserve  fund  or  a 
refunding  escrow  fund  for  a  prior  issue. 

[2)  Allocations  of  mixed  escrows  to 
investments  and  expenditures  for  debt 
service  on  a  prior  issue — (i)  In  general 
Except  as  provided  in  paragraph 
(e)(2)(ii)  of  this  section,  if  proceeds  of  a 
refunding  issue  and  other  amoimts  that 
are  not  proceeds  of  a  refimding  issue  are 
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deposited  in  a  refunding  escrow  fund  (a 
"mixed  escrow  fund"),  the  issuer  must 
allocate  those  proceeds  and  other 
amounts  to  investments  and  to 
expenditures  for  debt  service  on  the 
prior  issue  in  a  consistent  manner  that 
complies  with  §  1.148-4{e):  provided  that 
allocations  of  those  proceeds  to 
expenditures  must  not  occur  faster  than 
ratably  with  the  allocation  of  those 
other  amounts  in  the  mixed  escrow  fund 
to  expenditures.  For  example,  if  an 
accounting  method  allocates  the 
amounts  in  the  refunding  escrow  fund 
that  are  not  proceeds  of  the  refunding 
issue  to  expenditures  for  debt  service  on 
the  prior  issue  before  any  allocations  of 
proceeds  of  the  refunding  issue  to  those 
expenditures,  that  method  meets  the 
requirements  of  this  paragraph  (e)(2). 

(ii)  Special  rule  for  certain  short-term 
funds.  If  an  amount  is  deposited  in  a 
mixed  escrow  fund,  and.  prior  to  the 
date  of  issue  of  the  refunding  issue,  that 
amount  had  been  held  in  a  bona  fide 
debt  service  fund,  a  fund  to  carry  out  the 
governmental  purpose  of  the  prior  issue 
(e.g.,  a  construction  fund),  or  another 
fund  the  inappropriate  use  of  which 
could  cause  the  issue  to  violate  section 
149(d)(4).  the  issuer  must  allocate  that 
amount  to  investments  and  expenditures 
in  a  consistent  manner  that  complies 
with  §  1.148-4(e);  provided  that  the 
expenditure  of  that  amount  must  occur 
not  later  than  six  months  after  the  date 
that,  prior  to  the  date  of  issue  of  the 
refunding  issue,  the  amount  was 
reasonably  expected  by  the  issuer  to  be 
expended. 

(3)  Restrictions  on  escrow 
restructurings — (i)  In  general.  If 
proceeds  of  a  refunding  issue  are  set 
aside  in  a  refunding  escrow  fund  to  be 
used  to  pay  debt  service  on  a  specified 
prior  issue,  funds  other  than  proceeds  of 
the  refunding  issue  may  not  be  allocated 
subsequently  to  expenditures  for  the 
payment  of  debt  service  on  the  prior 
issue. 

(ii)  Example.  The  following  example 
illustrates  the  application  of  this 
paragraph  (e)(3). 

Example.  On  January  1, 1985,  County  B 
issued  a  $10  million  issue  (the  "1985  issue") 
that  bore  interest  at  7  percent  and  that 
matured  in  30  years.  On  January  1, 1996.  to 
refund  the  1985  issue,  B  issued  an  $8  million 
issue  (the  "1996  issue")  that  bore  interest  at 
10  percent,  was  callable  in  10  years,  and 
matured  in  30  years.  B  invested  the  proceeds 
of  the  1996  issue  in  a  refunding  escrow  fund 
(the  "1985  escrow")  structured  to  pay  the  1985 
issue  at  maturity.  On  January  1, 1997,  B 
issued  a  $10  million  issue  (the  “1997  issue") 
that  bore  interest  at  6  percent,  was  callable  in 
10  years,  and  matured  in  30  years.  Instead  of 
investing  the  proceeds  of  the  1997  issue  in  a 
refunding  escrow  fund  to  pay  the  1996  issue, 

B  sold  the  investments  in  the  1985  escrow  at 


a  premium.  B  used  a  portion  of  the  proceeds 
of  that  escrow  sale  to  fund  a  new  refunding 
escrow  fund  for  the  1996  issue.  B  invested  the 
proceeds  of  the  1997  issue  in  a  refunding 
escrow  fund  for  the  1985  issue  (the  "new  1985 
escrow").  B  asserted  that  since  the 
restructured  escrow  fund  for  the  1996  issue 
was  financed  with  proceeds  of  the  1996  issue, 
payment  of  any  principal  amount  of  the  1996 
issue  from  this  source  would  not  cause 
proceeds  of  the  1996  issue  to  become 
transferred  proceeds  of  the  1997  issue.  Since 
the  proceeds  of  the  1996  issue  were  set  aside 
in  a  refunding  escrow  fund  to  be  used  to 
refund  the  1985  issue,  funds  other  than 
proceeds  of  the  1996  issue  may  not  be 
allocated  subsequently  to  expenditures  for 
payment  of  debt  service  on  the  1985  issue. 
Thus,  the  proceeds  of  the  1996  issue  continue 
to  be  allocated  to  expenditures  for  payment 
of  debt  service  on  the  1985  issue,  and  the 
proceeds  of  the  1997  issue  are  deemed  to  be 
allocated  to  payment  of  debt  ser\uce  on  the 
1996  issue. 

(f)  Temporary  periods  in  refundings — 

(1)  In  general.  Proceeds  of  a  refunding 
issue  may  be  invested  in  higher  yielding 
investments  under  section  148(c)  only 
during  the  temporary  periods  described 
in  paragraph  (f)(2)  of  this  section: 

(2)  Categories  of  temporary  periods  in 
refundings.  The  available  temporary 
periods  for  proceeds  of  a  refunding  issue 
are  as  follows: 

(i)  General  temporary  period  for 
refunding  issues.  Except  as  otherwise 
provided  in  this  paragraph  (f),  the 
general  temporary  period  for  proceeds 
(other  than  transferred  proceeds)  of  a 
refunding  issue  is  the  period  ending  30 
days  after  the  date  of  issue  of  the 
refunding  issue.  This  general  temporary 
period  may  be  extended  as  provided  in 
this  paragraph  (f). 

(ii)  Temporary  periods  for  current 
refunding  issues — (A)  In  general.  Except 
as  otherwise  provided  in  paragraph 
(f)(2)(ii)(B)  of  this  section,  the  general 
temporary  period  for  proceeds  (other 
than  transferred  proceeds)  of  a  current 
refunding  issue  is  90  days. 

(B)  Temporary  period  for  short-term 
current  refunding  issues.  The  temporary 
period  for  proceeds  (other  than 
transferred  proceeds)  of  a  current 
refunding  issue  that  has  an  original  term 
to  maturity  of  270  days  or  less  is  30 
days.  The  aggregate  temporary  periods 
for  proceeds  (other  than  transferred 
proceeds)  of  all  current  refunding  issues 
described  in  the  preceding  sentence  that 
are  part  of  the  same  series  of  refundings 
is  90  days.  For  example,  if  an  issue  of 
tax-exempt  commercial  paper  having  a 
maturity  of  one  month  is  refunded  four 
times  by  refunding  issues  having  one- 
month  maturities,  the  first  three 
refunding  issues  each  have  a  30-day 
temporary  period,  but,  as  a  result  of  the 
tacking  rule  in  the  preceding  sentence, 
the  fourth  refunding  issue  has  no 


temporary  period  under  this  paragraph 
(f)(2)(ii)(B). 

(iii)  Temporary  periods  for  transferred 
proceeds — (A)  In  general.  Except  as 
otherwise  provided  in  paragraph 
(f)(2)(iii)(B)  of  this  section,  each 
available  temporary  period  for 
transferred  proceeds  of  a  refunding 
issue  begins  on  the  date  they  become 
transferred  proceeds  of  the  refunding 
issue  and  ends  on  the  date  that,  without 
regard  to  the  discharge  of  the  prior 
issue,  the  available  temporary  period  for 
those  proceeds  would  have  ended  had 
those  proceeds  remained  proceeds  of 
the  prior  issue. 

(B)  Termination  of  initial  temporary 
period  for  prior  issue  in  an  advance 
refunding.  The  initial  temporary  period 
under  §  1.103-14(b)(l)  for  the  portion  of 
a  prior  issue  refunded  by  an  advance 
refunding  issue  (including  transferred 
proceeds  of  the  refunding  issue) 
terminates  on  the  date  of  issue  of  the 
advance  refunding  issue. 

(iv)  Certain  investment  proceeds. 
Except  for  those  investment  proceeds  of 
a  refunding  issue  held  in  a  refunding 
escrow  fund  or  otherwise  reasonably 
expected  to  be  used  to  pay  debt  service 
on  the  prior  issue,  the  temporary  period 
for  investment  proceeds  of  a  refunding 
issue  is  the  1-year  period  beginning  on 
the  date  of  receipt  of  those  investment 
proceeds. 

(v)  Certain  accrued  interest.  Except 
for  those  proceeds  of  the  refunding  issue 
held  in  a  refunding  escrow  fund  or 
otherwise  reasonably  expected  to  be 
used  to  pay  debt  service  on  the  prior 
issue,  the  temporary  period  for  proceeds 
of  a  refunding  issue  that  represent  not 
more  than  6  months’  accrued  interest  on 
the  refunding  issue  is  the  1-year  period 
beginning  on  the  date  of  issue. 

(vi)  Certain  costs  of  issuance.  Except 
for  those  proceeds  of  a  refunding  issue 
held  in  a  refunding  escrow  fund  or 
otherwise  reasonably  expected  to  be 
used  to  pay  debt  service  on  the  prior 
issue  or  those  proceeds  described  in 
paragraph  (f)(2)(v)  of  this  section,  the 
temporary  period  for  proceeds  of  a 
refunding  issue  that  are  to  be  used  to 
pay  issuance  costs  is  the  1-year  period 
beginning  on  the  date  of  issue. 

(vii)  Certain  amounts  in  a  bona  fide 
debt  service  fund.  The  temporary  period 
for  proceeds  of  a  refunding  issue  (other 
than  transferred  proceeds)  that  are  held 
in  a  bona  fide  debt  service  fund  (as 
defined  in  §  1.103-13(b)(12)  is  13  months. 

(3)  Permitted  waivers  of  temporary 
periods  and  minor  portions.  An  issuer 
may  elect  to  waive  any  temporary 
period  for  proceeds  of  a  refunding  issue 
under  this  paragraph  (f)  and  any 
available  minor  portion  for  proceeds  of 
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a  refunding  issue  under  paragraph  [g]  of 
this  section  (e.g.,  to  ease  compliance 
with  yield  restrictions  on  a  refunding 
escrow  fund). 

(g)  Minor  portions  in  refundings.  As  of 
the  date  of  issue  of  the  refunding  issue 
and  at  all  times  thereafter,  a  minor 
portion  of  the  proceeds  of  the  refunding 
issue  qualifies  for  investment  in  higher 
yielding  investments  under  section 
148(e),  and  a  minor  portion  of  the 
proceeds  of  the  prior  issue  qualifies  for 
investment  in  higher  yielding 
investments  under  either  section  148(e) 
or  section  149{d)(3)(v),  whichever  is 
applicable.  For  purposes  of  sections 
148(e)  and  149(d)(3)(v),  proceeds  of  the 
issue  means  sale  proceeds. 

(h)  Reasonably  required  reserve  or 
replacement  funds  in  refundings — (1)  In 
general.  As  of  the  date  of  issue  of  a 
refunding  issue  and  at  all  times 
thereafter,  a  reserve  or  replacement 
fund  with  respect  to  the  refimding  issue 
or  the  prior  issue  is  a  reasonably 
required  reserve  or  replacement  fund 
under  section  148(d)  that  may  be 
invested  in  higher  yielding  investments 
only  if: 

(i)  Aggregate  limitation  on  higher 
yielding  investments  in  reserve  funds 
for  refunding  issue  and  refunded  issue. 
Except  as  provided  in  paragraph  (h)(2) 
of  this  section,  the  aggregate  amoimt 
invested  in  higher  yielding  investments 
in  reserve  or  replacement  funds  for  both 
the  refunding  issue  and  the  portion  of 
the  prior  issue  refunded  by  the  refunding 
issue  does  not  exceed  10  percent  of  sale 
proceeds  of  the  refunding  issue 
(regardless  of  whether  proceeds  of  the 
prior  issue  have  become  transferred 
proceeds  of  the  refunding  issue). 

(ii)  Use  limitation.  The  proceeds  of  the 
refunding  issue  invested  in  the  reserve 
or  replacement  fund  are  not  used  to  pay 
debt  service  on  the  prior  issue. 

(2)  Ruling  required  for  reserve  or 
replacement  funds  in  higher  amounts.  A 
reserve  or  replacement  fund  in  an 
amount  in  excess  of  the  amount  allowed 
under  paragraph  (h)(1)  of  this  section  is 
a  reasonably  required  reserve  or 
replacement  fund  that  may  be  invested 
in  higher  yielding  investments  only  if  the 
issuer  receives  a  ruling  from  the  Internal 
Revenue  Service  that  tfie  specified 
larger  reserve  or  replacement  fund  is 
necessary. 

(i)  Payment  to  Internal  Revenue 
Service  with  respect  to  certain 
transferred  proceeds  of  a  current 
refunding  issue — (1)  In  general.  If,  as  a 
result  of  a  current  refunding,  proceeds  of 
a  prior  issue  that  are  held  in  a  refimding 
escrow  fund  for  another  issue  become  or 
will  become  transferred  proceeds  of  a 
current  refunding  issue  and  the  issuer  is 
required  to  reduce  the  yield  on  any 


nonpurpose  investments  to  satisfy 
arbitrage  yield  restrictions  under  section 
148(a),  the  issuer  may  pay  an  amount  to 
the  Internal  Revenue  Service,  That 
amount  is  treated  as  provided  in 
paragraph  (i)(2)  of  this  section. 

(2)  Effect  of  payment  As  of  the  date 
that  a  payment  is  made,  the  amount 
paid  imder  this  paragraph  (i)  is  treated 
as  a  reduction  in  the  yield  on  the 
nonpurpose  investments  of  the 
transferred  proceeds  under  §  1.103-13(c) 
based  on  application  of  the  present 
value  method  and  a  reduction  in  actual 
receipts  (as  defined  in  1 1.148-2(b)(2)(i)) 
from  these  investments. 

(3)  Manner  of  payment  Except  as 
otherwise  prescribed  by  the 
Commissioner,  a  payment  under 
paragraph  (i)(l)  of  this  section  is  made 
when  paid  to  the  Internal  Revenue 
Service  at  the  same  place  and  in  the 
same  manner  as  the  issuer  is  required  to 
file  an  information  reporting  return  for 
the  current  refunding  issue  to  which  the 
payment  relates  under  section  149(e).  To 
satisfy  this  paragraph  (i)(3),  a  payment 
must  be  made  not  later  than  90  days 
after  the  date  of  issue  of  the  current 
refunding  issue. 

(j)  Multipurpose  issue  allocations — (1) 
In  general.  This  paragraph  (j)  applies  to 
allocations  of  multipurpose  issues  to  the 
extent  that  these  allocations  affect 
allocations  with  respect  to  the  refunding 
purposes  of  the  issue.  Except  as 
otherwise  provided  in  this  paragraph  (j). 
proceeds,  investments,  and  bonds  of  a 
multipurpose  issue  may  be  allocated 
among  the  various  separate 
governmental  purposes  of  the  issue 
using  any  reasonable,  consistently 
applied  allocation  method.  The 
reasonableness  of  any  allocation 
method  used  for  this  purpose  is 
determined  based  on  all  the  facts  and 
circumstances.  Except  as  otherwise 
provided  in  this  paragraph  (j),  the 
following  general  allocation  rules  apply 
to  multipurpose  issues: 

(i)  Allocation  of  proceeds  and 
investments  to  portions  of  issue.  The 
portion  of  the  proceeds  and  investments 
of  proceeds  of  a  multipurpose  issue  used 
for  any  separate  governmental  purpose 
of  the  issue  must  be  reasonably 
allocated  to  the  portion  of  the  issue 
treated  as  a  separate  issue  for  that 
governmental  purpose. 

(ii)  Allocation  of  bonds  to  portions  of 
issue.  The  portion  of  the  bonds  of  a 
multipurpose  issue  allocated  to  a 
separate  governmental  purpose  must 
have  an  issue  price  that  bears  the  same 
ratio  to  tiie  aggregate  issue  price  of  all 
the  bonds  of  the  multipurpose  issue  as 
the  portion  of  the  sale  proceeds  of  the 
multipurpose  issue  used  for  that 
governmental  purpose  bears  to  the 


aggregate  sale  proceeds  of  the 
multipurpose  issue. 

(iii)  Allocations  involving  certain 
common  costs.  Except  as  otherwise 
provided  in  this  paragraph  (j)(l)(iii); 
proceeds,  investments,  and  bon^  of  a 
multipurpose  issue  must  be  allocated 
among  the  separate  governmental 
purposes  to  account  for  common  costs 
described  in  paragraph  (j)(3)(ii)  of  this 
section  using  any  reasonable  allocation 
method.  For  this  purpose,  ratable 
allocations  of  common  costs  among  the 
separate  governmental  purpo'ses  of  the 
multipurpose  issue  is  generally  a 
reasonable  allocation  method.  If  another 
allocation  method  more  accurately 
reflects  the  extent  to  which  any  separate 
governmental  purpose  of  a  multipurpose 
issue  enjoys  the  economic  benefit  or 
bears  the  economic  burden  of  certain 
common  costs,  that  allocation  method 
may  be  used  to  account  for  those 
common  costs. 

(iv)  Separate  issue  treatment.  The 
portion  of  the  bonds  of  a  multipurpose 
issue  reasonably  allocated  to  any 
separate  governmental  purpose  under 
this  paragraph  (j)  is  treated  as  a 
separate  issue  for  all  purposes  of 
sections  148  and  149(d)  except  as  limited 
by  paragraph  (a)  of  this  section. 

(2)  General  anti-abuse  rule  for 
multipurpose  issue  allocations.  An 
allocation  method  used  to  allocate 
proceeds,  investments,  or  bonds  of  a 
multipurpose  issue  is  not  reasonable  if  it 
is  employed  as  an  artifice  or  device 
under  §  1.103-13{j)  or  §  1.148-9(g)  to 
avoid,  in  whole  or  in  part,  arbitrage 
yield  restrictions  or  arbitrage  rebate 
requirements. 

(3)  Separate  governmental  purposes  of 
a  multipurpose  use.  For  purposes  of  this 
paragraph  (j),  separate  governmental 
purposes  of  a  multipurpose  issue  are 
determined  as  follows — 

(i)  In  general.  Separate  governmental 
purposes  of  a  multipurpose  issue  include 
the  refunding  of  a  separate  prior  issue, 
the  financing  of  a  separate  purpose 
investment,  the  financing  of  a 
construction  issue  (as  defined  in  §  1.148- 
6(e)),  and  each  other  clearly  discrete 
governmental  purpose  reasonably 
expected  to  be  financed  by  that  issue. 
For  purposes  of  the  {weceding  sentence, 
if  a  prior  issue  was  used  for  separate 
governmental  purposes,  the  separate 
governmental  purposes  of  a  refunding 
issue  with  respect  to  that  issue  include 
the  separate  governmental  purposes  of 
the  prior  issue.  Separate  governmental 
purposes  may  be  treated  as  a  single 
governmental  purpose  if  proceeds  of  the 
multipurpose  issue  used  to  finance  those 
purposes  are  eligible  for  the  same  initial 
temporary  period  under  section  140(c). 
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For  example,  the  use  of  proceeds  of  a 
multipurpose  issue  to  finance  separate 
qualified  loans  for  owner-occupied 
residences  under  section  143  may  be 
treated  as  a  single  purpose.  A  prior  issue 
that  is  not  otherwise  a  multipurpose 
issue  may  not  be  treated  as  a 
multipurpose  issue  merely  by  virtue  of 
being  refunded  in  part  by  a  refunding 
issue. 

(ii)  Financing  of  common  costs. 
Common  costs  of  a  multipurpose  issue 
are  not  separate  governmental  purposes. 
Common  costs  include  issuance  costs, 
accrued  interest,  capitalized  interest  on 
the  issue,  a  reserve  or  replacement  fund, 
and  similar  costs  properly  allocable  to 
the  issue. 

(iii)  Example.  The  following  example 
illustrates  the  application  of  this 
paragraph 

Example.  On  January  1, 1993,  Housing 
Authority  of  State  A  issued  a  $10  million 
issue  (the  "1993  issue")  at  an  interest  rate  of 
10  percent  to  finance  qualified  mortgage 
loans  for  owner-occupied  residences  under 
section  143.  During  1993,  A  originated  $5 
million  in  qualified  mortgage  loans  at  an 
interest  rate  of  10  percent.  In  1994,  the  market 
interest  rates  for  housing  loans  dropped  to  8 
percent  and  A  was  unable  to  originate  further 
loans  from  the  1993  issue.  On  January  1, 1995, 
A  issued  a  $5  million  issue  (the  "1995  issue”) 
at  an  interest  rate  of  8  percent  to  refimd 
partially  the  1993  issue.  Under  paragraph  (j) 
of  this  section,  A  treated  the  portion  of  the 
1993  issue  used  to  originate  ^  million  in 
loans  as  a  separate  issue  comprised  of  that 
group  of  purpose  investments.  A  allocated 
those  purpose  investments  representing  those 
loans  to  that  separate  unrefunded  portion  of 
the  issue.  In  addition,  A  treated  the 
unoriginated  portion  of  the  1993  issue  as  a 
separate  issue  and  allocated  the  nonpurpose 
investments  representing  the  unoriginated 
proceeds  of  the  1993  issue  to  the  refunded 
portion  of  the  issue.  Thus,  when  proceeds  of 
the  1995  issue  are  used  to  pay  principal  on 
the  refunded  portion  of  the  1993  issue  that  is 
treated  as  a  separate  issue  under  paragraph 
(j)  of  this  section,  only  the  portion  of  the  1993 
issue  representing  unoriginated  loan  funds 
invested  in  nonpurpose  investments  transfer 
to  become  transferred  proceeds  of  the  1995 
issue. 

(4)  Allocations  of  bonds  of  a 
multipurpose  issue — (i)  Safe  harbor  for 
pro  rata  allocation  method  for  bonds. 
For  purposes  of  paragraph  (j)(l)  of  this 
section,  allocation  of  bonds  of  a 
multipurpose  issue  among  its  separate 
governmental  purposes  using  a  pro  rata 
allocation  method  is  a  reasonable 
method.  Under  the  pro  rata  allocation 
method,  either  a  ratable  portion  of  each 
bond  or  a  ratable  number  of 
substantially  identical  whole  bonds 
(same  interest  rate,  maturity,  credit,  and 
other  terms)  of  the  multipurpose  issue 
are  allocated  among  its  separate 
governmental  purposes  in  proportion  to 


the  amount  of  sale  proceeds  of  the  issue 
used  for  each  separate  governmental 
purpose. 

(ii)  Safe  harbor  for  allocations  of 
bonds  used  to  finance  separate  purpose 
investments.  For  purposes  of  paragraph 

(j)(l)  of  this  section,  an  allocation  of  a 
portion  of  the  bonds  of  a  multipurpose 
issue  to  a  particular  purpose  investment 
is  generally  reasonable  if  that  purpose 
investment  has  debt  service  that 
generally  corresponds  in  time  and 
amount  to  the  debt  service  on  the  bonds 
allocated  to  that  purpose  investment. 

(iii)  Rounding  of  bond  allocations  to 
next  whole  bond  denomination 
permitted.  If  a  fractional  allocation  of 
bonds  of  a  multipurpose  issue  among  its 
separate  governmental  purposes 
satisfies  paragraph  (j)(4)  of  this  section, 
then  an  allocation  that  rounds  each  such 
fractional  allocation  up  or  down  to  the 
next  integral  multiple  of  a  permitted 
denomination  of  bonds  of  that  issue  not 
in  excess  of  $100,000  also  satisfies 
paragraph  (]')(4)  of  this  section. 

(iv)  Restrictions  on  allocations  of 
bonds  to  refunding  purposes.  If  a  portion 
of  a  multipurpose  issue  is  used  for 
refunding  purposes,  a  method  of 
allocating  bonds  of  that  issue  is 
reasonable  under  this  paragraph  (j)  only 
if  it  satisfies  one  of  the  following  tests: 

(A)  Pro  rata  allocation  method.  The 
portion  of  the  bonds  allocated  to 
refunding  purposes  results  from  use  of 
the  pro  rata  allocation  method  under 
paragraph  (j)(4)(i)  of  this  section. 

(B)  Weighted  average  maturity  test. 
The  portion  of  the  bonds  allocated  to 
refunding  purposes  has  a  weighted 
average  maturity  that  is  not  less  than 
90%  of  the  remaining  weighted  average 
maturity  of  the  bonds  being  refunded  by 
the  multipurpose  issue. 

(5)  Limitation  on  multi-generation 
allocations.  This  paragraph  (j)  does  not 
apply  to  allocations  of  a  multipurpose 
refunded  issue  unless  that  refunded 
issue  is  refunded  directly  by  an  issue  to 
which  this  paragraph  (j)  applies.  For 
example,  if  in  a  series  of  refundings,  a 
1993  issue  refunds  a  1985  multipurpose 
issue  which  in  turn  refunds  a  1980 
multipurpose  issue,  this  paragraph  (j) 
applies  to  allocations  of  the  1985  issue 
for  purposes  of  allocating  the  refunding 
purposes  of  the  1993  issue,  but  does  not 
permit  re-allocations  of  the  1980  issue. 

(k)  General  anti-abuse  rule  for 
refundings.  Any  allocation  affecting  a 
refunding  issue  or  any  other  action 
taken  for  a  purpose  of  avoiding,  in 
whole  or  in  part,  the  restrictions  of 
sections  140  or  149  or  the  purposes  of 
this  section  is  deemed  to  be  an  artifice 
or  device  under  §  1.103-13(j)  and 
§  1.148-9(g),  and,  in  the  case  of  an 


advance  refunding  issue,  an  abusive 
device  under  149(d)(4). 

Par.  8.  A  new  §  1.148-12T  is  added  to 
read  as  follows: 

§  1.148-12T  Arbitrage  rebate  in  lieu  of 
certain  yield  restrictions  (temporary). 

(a)  Extension  of  certain  temporary 
periods  upon  compliance  with  arbitrage 
rebate  requirement — (1)  In  general. 
Except  as  otherwise  provided  in  this 
paragraph  (a),  proceeds  (as  defined  in 
§  1.148-8(d))  of  an  issue  qualify  for 
investment  in  higher  yielding 
investments  and  are  treated  as  invested 
for  a  reasonable  temporary  period  under 
section  148  if  all  the  following 
requirements  are  satisfied: 

(1)  Compliance  with  rebate 
requirement.  The  proceeds  are  subject 
to  the  rebate  requirement  of  section 
148(f).  and  are  not  otherwise  exempt 
fi-om  that  requirement  under  any 
exception  to  section  148(f),  and  the 
issuer  complies  with  the  rebate 
requirement  of  section  148(f)  with 
respect  to  those  proceeds. 

(ii)  Compliance  with  eligible 
temporary  period.  The  proceeds  are  or 
were  eligible  for  another  temporary 
period  under  section  148  and  all 
qualification  requirements  for  that 
temporary  period  were  satisfied. 

(2)  Exceptions.  Paragraph  (a)(1)  of  this 
section  does  not  apply  to  the  following: 

(i)  Temporary  periods  for  certain 
refunding  issues.  Any  proceeds 
(including  transferred  proceeds)  of  a 
refunding  issue  other  than  transferred 
proceeds  to  which  the  initial  temporary 
period  under  section  148(c)  applies. 

(ii)  Temporary  periods  for  certain 
refunded  issues.  Any  proceeds  of  an 
issue  that  has  been  refunded  by  an 
advance  refunding  issue  (as  defined  in 
§  1.148-ll(b)). 

(iii)  Temporary  periods  for  certain 
pooled  issues.  Any  proceeds  to  which 
section  148(c)(2)  relating  to  certain 
pooled  financing  issues  applies. 

(iv)  Not  covered  by  two-year 
construction  exception  penalty  election. 
Any  proceeds  that  are  subject  to  an 
election  of  the  issuer  to  pay  penalty  in 
lieu  of  rebate  under  section 
148(f)(4)(C)(vii). 

(3)  Anti-abuse  rule.  This  section  does 
not  apply  to  any  use  of  proceeds  of  an 
issue  in  a  manner  that  constitutes  an 
artifice  or  device  under  §  1.103-13(j)  or 
§  1.148-9(g). 

(4)  Effective  date.  The  provisions  of 
this  section  are  effective  for  all  issues 
issued  after  May  18, 1992, 

Par.  9.  A  new  section  1.148-13T  is 
added  to  read  as  follows: 
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§  1.148-13T  Recovery  of  overpayment 
(temporary). 

(a)  General  rule.  Except  as  provided 
in  paragraph  (c)  of  this  section,  an  issuer 
may  recover  an  overpayment  with 
respect  to  an  issue  by  proving  to  the 
satisfaction  of  the  Commissioner  that 
the  issuer  made  the  overpayment. 

(b)  Overpayment  defined.  An 
overpayment  with  respect  to  an  issue  is 
the  amount  paid  to  the  United  States 
under  §§  1.148-1  through  1.148-8  in 
excess  of — 

(1)  The  rebatable  arbitrage  with 
respect  to  the  issue  determined  as  of  the 
most  recent  installment  computation 
date  and 

(2]  All  amounts  that  are  otherwise 
required  to  be  paid  to  the  United  States 
under  §§  1.148-1  through  1.148-8  as  of 
the  date  the  refund  is  first  requested. 

(c)  Special  rules  for  recovery.  (1)  An 
overpayment  may  be  recovered  only  to 
the  extent  that — 

(1)  The  overpayment  was  paid  as  a 
result  of  a  mistake;  and 

(ii)  Receipt  of  the  recovery  by  the 
issuer  on  the  date  that  the  recovery  is 
first  requested  would  not  result  in 
additional  rebatable  arbitrage  as  of  that 
date. 

(2)  An  overpayment  of  an  amount 
paid  as  a  penalty  in  lieu  of  rebate  under 
section  148(f)(4)(C)tvii)  may  not  be 
recovered  before  the  end  of  the  fourth 
spending  period  (as  defined  in  §  1.148- 
6(c)(l)(iv)). 

(3)  An  overpayment  may  not  be 
recovered  because  interest  on  the  issue 
is  not  excludable  from  gross  income 
under  section  103. 

(4)  The  Commissioner  is  not  required 
to  refund  an  overpayment  prior  to  the 
final  computation  date  unless  the  issuer 
proves  to  the  satisfaction  of  the 
Commissioner  that  there  will  be  no 
additional  rebatable  arbitrage  with  ' 
respect  to  the  issue  as  of  the  date  the 
refund  is  first  requested  or  that  the 
overpayment  was  solely  the  result  of  an 
arithmetic  mistake. 

(5)  The  Commissioner  is  not  required 
to  process  any  request  for  refund  prior 
to  September  15. 1992. 

(6)  The  Commissioner  is  not  required 
to  refund  an  amount  less  than  $3,000 
prior  to  the  final  computation  date. 

Par.  10.  A  new  1 1.149(d)-l  is  added  to 
read  as  follows: 

§  1.149(d)-1  Restrictions  on  advance 
refundings. 

(a)  General  rule.  Under  section  149(d) 
and  this  section,  nothing  in  section 
103(a)  or  in  any  other  provision  of  law 
shall  be  construed  to  provide  an 
exemption  from  Federal  income  tax  for 
interest  on  any  bond  issued  as  part  of  an 


issue  described  in  paragraph  (b),  (c),  or 

(d)  of  this  section. 

(b)  Certain  private  activity  bonds. 
(Reserved) 

(c)  Other  bonds.  [Reserved] 

(d)  Abusive  transactions  prohibited — 
(1)  In  general.  [Reserved] 

(2)  Failure  to  pay  required  rebate. 

Any  issue  to  which  section  149(d)(4)  and 
§  1.148-1  apply  that  fails  to  meet  the 
requirements  of  §  1.148-1  is  described  in 
this  paragraph  (d).  Section  149(d)(4)  and 
this  paragraph  (d)(2]  apply  to  any  bond 
issued  after  August  31, 1986,  if  any  bond 
issued  as  part  of  the  issue  (of  which 
such  bond  is  a  part)  is  issued  to  advance 
refund  another  bond  (within  the 
meaning  of  section  149(d)(5)).  See 

§  1.148-0T(b)(2)(ii)  for  bonds  to  which 
§  1.148-1  applies. 

(3)  Mixed  escrows — (i)  In  general. 

Any  issue  any  portion  of  which  is  a 
bond  that  is  an  advance  refunding  bond 
described  in  section  149(d)(5)  is  an  issue 
described  in  section  149(d)(4)  if — 

(A)  Any  of  the  proceeds  of  the  issue 
are  invested  in  a  refunding  escrow  fund 
in  which  a  portion  of  the  proceeds  are 
invested  in  tax-exempt  bonds  (within 
the  meaning  of  §  1.148-8(e)(3))  and  a 
portion  of  the  proceeds  are  invested  in 
nonpurpose  investments; 

(B)  The  yield  on  the  tax-exempt  bonds 
in  the  refunding  escrow  fund  exceeds 
the  yield  on  the  bonds; 

(C)  The  yield  on  all  the  investments 
(including  investment  property  and  tax- 
exempt  bonds)  in  the  refunding  escrow 
fund  exceeds  the  yield  on  the  bonds; 
and 

(D)  The  weighted  average  maturity  of 
the  tax-exempt  bonds  in  the  refunding 
escrow  fund  is  more  than  25  percent 
greater  or  less  than  the  weighted 
average  maturity  of  the  nonpurpose 
investments  in  the  refunding  escrow 
fund,  and  the  weighted  average  maturity 
of  nonpurpose  investments  in  the 
refunding  escrow  fund  is  greater  than  60 
days. 

(ii)  Escrow.  For  purposes  of  this 

§  1.149(d)-l(d)(3),  a  refunding  escrow 
fund  means  a  refimding  escrow  fund  as 
defined  in  §  1.148-8(g),  except  that 
investments  in  the  escrow  may  include 
both  nonpurpose  investments  and  tax- 
exempt  bonds. 

(iii)  Effective  date.  This  paragraph 
(d)(3)  applies  to  any  bond  issued  after 
May  28, 1991,  if  any  bond  issued  as  part 
of  the  issue  (of  which  such  bond  is  a 
part)  is  issued  to  advance  refund 
another  bond  (within  the  meaning  of 
section  149(d)(5). 

Par.  11.  New  $  1.150-0  is  added  to 
read  as  follows: 


§  1.150-0  Table  of  contents. 

This  section  lists  the  captioned 
paragraphs  contained  in  §  1.150-1. 

§  1.150-1  Definitions  and  special  rules 
relating  to  tax-exempt  bond  requirements 
in  general. 

(a)  Applicability. 

(b)  Bonds. 

(1)  Bond. 

(2)  Tax-exempt  bond  (or  issue). 

(3)  State  or  local  bond. 

(4)  Private  activity  bond. 

(i)  In  general. 

(ii)  Qualihed  bond. 

(5)  Fixed  yield  bond. 

(6)  Variable  yield  bond. 

(7)  Tender  bond. 

(i)  In  general. 

(ii)  Tender  right. 

(iii)  Tender  rate. 

(8)  Current  index  bond. 

(i)  In  general. 

(ii)  Interest  index. 

(iii)  Current  rate. 

(c)  Sale  and  issue  date. 

(1)  Sale  date. 

(2)  Date  of  issue. 

(d)  Final  maturity  date. 

(1)  In  general. 

(2)  Actually  and  unconditionally  due. 

(3)  Single  loan  with  partial  principal 
repayments. 

(e)  Internal  Revenue  Code. 

(f)  Controlled  group. 

(1)  Direct  control. 

(2)  Indirect  control. 

(3)  Example. 

(g)  Conduit  borrower. 

(h)  Capital  expenditure. 

(i)  Effective  date. 

(1)  (Reserved] 

(2)  Effective  dates  for  definitions  of  control, 
conduit  borrower,  and  capital 
expenditure. 

Par.  12.  Section  1.150-1  is  amended  by 
revising  paragraphs  (a)  through  (e)  to 
read  as  follows: 

§  1.150-1  Definitions  and  special  rules 
relating  to  tax-exempt  bond  requirements 
in  general. 

(a)  Applicability.  Except  to  the  extent 
otherwise  provided,  the  definitions  and 
rules  in  this  section  apply  for  purposes 
of  the  regulations  under  sections  141 
through  150. 

(b)  Bonds — (1)  Bond.  The  term  bond 
includes  any  obligation.  Whenever 
necessary  or  appropriate  to  carry  out 
the  purposes  of  a  provision,  a  single 
bond  shall  be  treated  as  separate  bonds 
(or  separate  bonds  shall  be  treated  as  a 
single  bond). 

(2)  Tax-exempt  bond  (or  issue).  The 
term  tax-exempt  bond  (or  issue)  means 
any  bond  (or  issue)  the  interest  on 
which  is  excluded  from  gross  income 
under  any  provision  of  law.  Any  bond 
(or  issue)  that  (when  issued)  purported 
to  be  a  tax-exempt  bond  (orissuel  shall 
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be  treated  as  a  tax-exempt  bond  (or 
issue). 

(3)  State  or  local  bond.  The  term  State 
or  local  bond  means  any  bond  that  is  (or 
would  be)  a  tax-exempt  bond  (without 
regard  to  the  last  sentence  of  paragraph 

(b)(2)  of  this  section)  if  the  appropriate 
requirements  of  sections  141  through  150 
are  (or  were)  met. 

(4)  Private  activity  bond — (i)  In 
general.  The  term  private  activity  bond 
includes  any  bond  that  is  a  private 
activity  bond  (as  defined  in  section  141). 
Such  term  shall  not  include  any  bond 
described  in  section  1312(c)(2)  of  the 
Tax  Reform  Act  of  1986  to  which  section 
141(a)  does  not  apply  by  reason  of 
section  1312  or  1313  of  such  Act 

(ii)  Qualified  bond.  The  terra  qualified 
bond  means  any  private  activity  bond 
that  is  a  qualihed  bond  (within  the 
meaning  of  section  141(e)).  Each  bond 
described  in  a  subparagraph  of  section 
141(e)(1)  has  the  same  meaning  as  when 
used  in  such  subparagraph.  Any  bond  to 
which  section  141(a)  does  not  apply  by 
reason  of  section  1312  or  1313  of  the  Tax 
Reform  Act  of  1986  shall  be  treated  as  a 
bond  described  in  the  subparagraph  of 
section  141(e)(1)  to  which  the  use  of  the 
proceeds  of  such  bond  most  closely 
relates. 

(5)  Fixed  yield  bond.  The  term  fixed 
yield  bond  means  any  bond  that  is  not  a 
variable  yield  bond. 

(6)  Variable  yield  bond.  The  term 
variable  yield  bond  means  any  bond  if 
any  interest  or  other  amount  payable  on 
the  bond  (other  than  in  the  event  of  an 
unanticipated  contingency)  is 
determined  by  reference  to  (or  by 
reference  to  an  index  that  reflects) 
market  interest  rates  or  stock  or 
commodity  prices  after  the  date  of  issue. 

(7)  Tender  bond — (i)  In  general.  The 
term  tender  bond  means  any  variable 
yield  bond  that  is  subject  to  a  tender 
right  if— 

(A)  All  interest  on  the  bond  (other 
than  in  the  event  of  a  remote 
contingency)  accrues  at  a  tender  rate: 
and 

(B)  Such  interest  is  actually  and 
unconditionally  due  at  periodic  intervals 
of  one  year  or  less. 

(ii)  Tender  right.  A  bond  is  subject  to 
a  tender  right  if  the  holder  of  the  bond  is 
entitled  (or  required)  to  tender  the  bond 
for  purchase  or  redemption  at  par  on 
one  or  more  tender  dates  before  the 
final  maturity  date  (plus  accrued  interest 
to  the  tender  date  if  the  tender  date  is 
not  a  regular  interest  payment  date). 

(iii)  Tender  rate.  Interest  on  a  bond 
that  is  subject  to  a  tender  right  accrues 
at  a  tender  rate  if — 

(A)  In  the  case  of  interest  accruing  to 
the  first  tender  date,  the  interest  rate  is 
set  on  or  after  the  sale  date  at  the 


lowest  rate  that  would  enable  the  bond 
to  be  marketed  at  par  (plus  accrued 
interest,  if  any)  on  the  date  of  issue;  and 

(B)  In  the  case  of  interest  accruing  for 
each  period  between  tender  dates  (and 
for  the  final  period  to  maturity),  under 
the  terms  of  the  bond  the  interest  rate  is 
reset  for  such  period  at  the  lowest  rate 
that  would  enable  the  bond  to  be 
remarketed  at  par  (plus  accrued  interest, 
if  any)  at  the  beginning  of  the  period. 

The  interest  accruing  for  each  period 
may  be  subject  to  a  minimum  and/or 
maximum  rate  if  the  minimiun  and/or 
maximum  rate  is  not  designed  to  front- 
load  or  back-load  interest 

(8)  Current  index  bond — (i)  In  general. 
The  term  current  index  bond  means  any 
variable  yield  bond  if — 

(A)  All  interest  on  the  bond  (other 
than  in  the  event  of  a  remote 
contingency)  accrues  at  the  current  rate 
established  by  a  single  interest  index  or 
at  a  rate  that  is  fixed  and  determinable 
as  of  the  date  of  issue;  and 

(B)  Such  interest  is  actually  and 
unconditionally  due  at  periodic  intervals 
of  one  year  or  less.  The  rate  may  vary 
from  the  current  rate  established  by  the 
interest  index  if  the  variation  is  based 
on  a  percentage  or  multiple  of  the 
current  rate  and/or  a  number  of 
percentage  or  basis  points  more  or  less 
than  the  current  rate  and  the  variation  is 
the  same  at  all  times. 

(ii)  Interest  index.  The  term  interest 
index  means  a  series  of  interest  rates 
that  reflect  either — 

(A)  The  rate  that  is  currently  publicly 
offered  by  a  financial  institution  for  a 
particular  type  of  loan  to  a  significant 
class  of  unrelated  borrowers;  or 

(B)  The  average  of  a  statistically 
sign^cant  sample  of  current  yields  on  a 
class  of  publicly  traded  bonds. 

Examples  of  interest  indexes  include  the 
prime  rate  of  a  designated  financial 
institution,  LIBOR,  the  applicable 
Federal  rate,  and  the  average  yield  on 
United  States  Treasury  securities  of  a 
particular  class. 

(iii)  Current  rate.  The  interest  rate  in 
effect  on  a  bond  accrues  at  the  current 
rate  if  it  is  based  on  a  rate  that  is 
established  by  the  interest  index  no 
earlier  than  six  months  before  and  no 
later  than  six  months  after  the  rate  first 
is  in  effect. 

(c)  Sale  and  issue  date — (1)  Sale  date. 
The  sale  date  of  a  bond  is  the  first  day 
on  which  there  is  a  binding  contract  in 
writing  for  the  sale  or  exchange  of  the 
bond  on  specific  terms  that  are  not  later 
modified  or  adjusted  in  any  material 
respect.  The  sale  date  is  the  date  on 
which  the  bond  is  sold  by  the  issuer. 

(2)  Date  of  issue.  The  date  of  issue  of 
a  bond  is  die  first  day  on  which  there  is 
a  physical  delivery  of  the  written 


evidence  of  the  bond  in  exchange  for  the 
purchase  price.  Such  day  shall  not  be 
earlier  than  the  first  day  on  which 
interest  begins  to  accrue  on  the  bond  for 
federal  income  tax  purposes. 

(d)  Final  maturity  date — (1)  In 
general.  The  final  maturity  date  of  a 
bond  is  the  latest  date  on  which  any 
principal  or  interest  on  the  bond  is 
actually  and  unconditionally  due. 

(2)  Actually  and  unconditionally  due. 
A  payment  of  principal  or  interest  on  or 
the  tender  price  or  retirement  price  of  a 
bond  is  actually  and  unconditionally 
due  on  the  first  day  on  which  the  failure 
to  make  the  payment  on  a  timely  basis 
results  in  significant  remedies  and 
consequences  to  die  issuer  that  are 
normal  in  similar  lending  transactions. 

(3)  Single  loan  with  partial  principal 
repayments.  If  a  single  debt  instrument 
requires  one  or  more  payments  of 
principal  before  the  latest  date  that  the 
final  payment  of  principal  and  interest  is 
actually  and  unconditionally  due,  each 
payment  of  principal  (and  related 
payments  of  interest)  shall  be  treated  as 
a  separate  bond.  The  final  maturity  date 
of  each  separate  bond  shall  be  the  latest 
date  on  which  any  payment  of  principal 
or  interest  under  the  debt  instrument  is 
actually  and  unconditionally  due. 

(e)  Internal  Revenue  Code.  The  term 
1954  Code  means  the  Internal  Revenue 
Code  of  1954  as  in  effect  before  the 
enactment  of  the  Tax  Reform  Act  of 
1986.  Any  reference  to  a  section  of  the 
Internal  Revenue  Code  (other  than  the 
1954  Code)  is  to  a  section  of  the  Internal 
Revenue  Code  of  1966. 
***** 

PART  602— OMB  CONTROL  NUMBER 
UNDER  THE  PAPERWORK 
REDUCTION  ACT 

Par.  13.  The  authority  citation  for  part 
602  continues  to  read; 

Authority;  26  U.S.C  7805. 

Par.  14.  Section  602.101(c)  is  amended 
by  removing  the  entries  for  “§§  1.148- 
OT  through  1.148-8T’  and  adding  new 
entries  to  read  as  follows: 

602.101  0MB  control  numbers  under  the 
Paperwork  Reduction  Act 
***** 

(c)*  *  * 


CFR  part  or  section  where  Current  0MB 
identified  or  described  corrtrol  no. 


1.148- 0 _ _  1545-1098 

1.148- 1 . . .  1545-0720 

1545-1098 
1545-0720 


1.148-2. 
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—Continued 


CFR  pan  or  section  where 
identified  or  described 

Current  OMB 
control  no. 

1.148- 3 . 

1.148- 4 . . . . . 

1  14fl-R . 

1545-0720 

1545-1098 

1545-0720 

1545-0720 

1.148- 6. . . . 

1.148- 7 . . . 

1.148- 8 . 

•  *  • 

1545-0720 

1545-1297 

1545-0720 

1545-0720 

1545-1098 

1.148.11 . 

•  •  * 

1545-1303 

•  e 

Joe  Kump, 

Acting  Commissioner  of  Internal  Revenue. 

Approved:  May  5, 1992. 

Fred  T.  Goldberg,  Jr., 

Assistant  Secretary  of  the  Treasury’. 

(FR  Doc.  92-11321  Filed  5-12-92: 11:42  am] 
BILUNG  CODE  4830-01-M 

POSTAL  SERVICE 

' 

39  CFR  Part  20 

Implementation  of  Changes  In 
International  Priority  Airmail  (IPA) 

Rates 

agency:  Postal  Service. 
action:  Final  rule. 

summary:  Pursuant  to  its  authority 
under  39  U.S.C.  407,  the  Postal  Service  is 
changing  the  eligiblity  requirements  for 
International  Priority  Airmail  (IPA) 
service  to  require  a  mailing  to  weight  at 
least  10  pounds  to  qualify  for  the 
service. 

EFFECTIVE  DATE:  12:01  a.m.,  June  22. 

1992. 

FOR  FURTHER  INFORMATION  CONTACT: 

John  F.  Alepa,  (202)  268-2650. 
SUPPLEMENTARY  INFORMATION: 

International  Priority  Airmail  (IPA) 
service  is  as  fast  as  or  faster  than 
regular  international  airmail  service  and 
is  available  to  bulk  mailers  of  LC  and 
AO  items  to  all  foreign  countries  except 
Canada.  At  present,  a  mailing  must 
consist  of  either  10  pounds  or  200  pieces 
to  qualify  for  IPA  service.  The  Postal 
Service  offers  IPA  service  at  both 
worldwide  (nonpresorted)  and  zoned 
(presorted)  rates.  The  zoned  rate  option, 
which  has  three  rate  groups  consisting 
of  destination  countries  employing 
common  terminal  dues  systems,  requires 
a  minimum  of  10  pounds  to  a  single  rate 
group  to  qualify  for  the  zoned  rate  for 
that  rate  group.  In  contrast,  the 
worldwide  rate  option  is  avilable  to 
mailings  that  simply  meet  the  eligibility 
requirements  for  IPA  service.  Whatever 


portion  of  an  IPA  mailing  that  does  not 
meet  the  zoned  rates*  qualifying 
minimum  must  be  sent  at  the  worldwide 
rate. 

On  March  24, 1992,  the  Postal  Service 
published  in  the  Federal  Register  a 
notice  of  proposed  changes  in  the 
eligibility  requirements  for  IPA  service 
(57  FR 10151).  Specifically,  the  Postal 
Service  proposed  to  replace  the  current 
lO-pound-or-200-piece  qualifying 
minimum  with  a  flat  10-pound  qualifying 
minimum. 

As  discussed  in  more  detail  in  the 
March  24  notice,  the  Postal  Service 
believes  that  a  qualifying  minimum 
based  solely  on  weight  is  more 
consistent  with  the  rationale  for  IPA 
service  than  the  current  qualifying 
minimum.  Further,  as  implementaiton  of 
the  proposed  modification  would  mean 
that  the  same  weight-based  qualifying 
minimum  would  apply  to  both  IPA  rate 
options,  mail  preparation  and 
veriHcation  would  be  simplitied. 

The  Postal  Service  requested  that 
comments  on  the  proposal  be  submitted 
by  April  23, 1992.  No  comments  were 
received  by  that  date.  In  light  of  the 
foregoing,  the  Postal  Service  has 
decided  to  implement  the  proposed 
changes  to  IPA  service. 

In  setting  international  postage  rates, 
the  Postal  Service  must  ensure  that  such 
rates  (1)  do  not  apportion  the  costs  of 
the  service  so  as  to  impair  the  overall 
value  of  the  service  to  the  users;  (2) 
apportion  the  costs  of  all  postal 
operations  to  all  users  on  a  fair  and 
equitable  basis;  (3)  are  fair  and 
reasonable;  and  (4)  are  not  unduly  or 
unreasonably  discriminatory  or 
preferential.  The  IPA  service  changes 
announced  herein  satisfy  these  criteria. 

Accordingly,  the  Postal  Service 
hereby  adopts  a  10-pound  qualifying 
minimum  for  IPA  service.  These  changes 
shall  take  effect  at  12:01  a.m.,  on  June  22. 
1992. 

The  Postal  Service  adopts  the 
following  amendments  to  the 
International  Mail  Manual,  which  is 
incorporated  by  reference  in  the  Code  of 
Federal  Regulations.  See  39  CFR  20.1. 

List  of  Subjects  in  39  CFR  Part  20 

International  postal  service.  Foreign 
relations. 

PART  20— [AMENDED] 

1.  The  authority  citation  for  39  CFR 
part  20  continues  to  read  as  follows: 

Authority:  5  U.S.C.  552(a);  39  U.S.C.  401, 

404,  407.  408. 

2.  Chapter  2  of  the  International  Mail 
Manual  is  amended  by  amending 

§  281.31  to  read  as  follows: 


CHAPTER  2— CONDIHONS  FOR  MAILING 

*  A  «r  *  * 

280  International  Priority  Airmail  Service 
***** 

281.3  Minimum  Quantity  Requirements 

281.31  Worldwide  Nonpresort  Mail. 
The  mailer  must  have  a  minimum  of  10 
pounds  of  LC/AO  mail  in  the  total 
mailing.  The  minimum  does  not  apply  to 
each  country  destination. 
***** 

A  transmittal  letter  making  the 
changes  in  the  pages  of  the  International 
Mail  Manual  will  be  published  and 
transmitted  to  subscribers 
automatically.  Notice  of  issuance  of  the 
transmittal  letter  will  be  published  in 
the  Federal  Register  as  provided  by  39 
CFR  20.3. 

Stanley  F.  Mires. 

Assistant  General  Counsel,  Legislative 
Division. 

(FR  Doc.  92-11527  Filed  5-15-02: 8:45  am] 
BILUNO  CODE  7710-12-M 


DEPARTMENT  OF  TRANSPORTATION 


Maritime  Administration 
46  CFR  Part  383 


[Docket  No.  R-1361 


RIN  2133-AA87 

Determination  of  Fair  and  Reasonable  i 
Guideline  Rates  for  the  Carriage  of  j 
Less-Than*Shipload  Lots  of  Bulk 
Preference  Cargoes  Carried  on  U.S.- 
Fiag  Liner  Vessels 


agency:  Maritime  Administration. 
Department  of  Transportation. 
ACTION:  Final  rule. 


summary:  This  rule  modifies  the 
procedures  for  calculating  fair  and 
reasonable  guideline  rates  for  liner 
vessels  in  46  CFR  part  383,  to  conform  in 
certain  respects  with  the  procedures 
used  to  calculate  guideline  rates  under 
part  382,  governing  the  calculation  of 
guideline  rates  for  bulk  vessels,  and 
incorporates  other  modifications  to  part 
383  as  required  to  improve  the  process 
of  calculating  guideline  rates. 
effective  date:  This  rule  is  effective 
January  2. 1992. 

FOR  FURTHER  INFORMATION  CONTACT: 

Arthur  B.  Sforza.  Director,  Office  of  Ship 
Operating  Assistance,  Washington.  DC 
20590.  Telephone  (202)  366-2323. 
SUPPLEMENTARY  INFORMATION:  The 
Liner  Regulations  (46  CFR  part  383). 
effective  November  9. 1987,  govern  the 
calculation  of  guideline  rates  for  the 
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carriage  of  the  less-than-shipload  lots  of 
bulk  preference  cargoes  on  U.S.-flag 
liner  vessels. 

Subsequent  to  issuance  of  the  liner 
rule,  regulations  for  the  bulk  segment 
were  developed  (46  CFR  part  382), 
effective  January  1, 1990,  based  on 
extensive  industry  comment  and 
experience  gained  with  the  Liner 
Regulations.  After  comparing  the  two 
regulations,  MARAD  has  concluded  that 
certain  provisions  in  the  Bulk 
Regulations  are  appropriate  for  liner 
operations  and  should  be  incorporated 
in  the  Liner  Regulations. 

Comments 

A  Notice  of  Proposed  Rule  Making 
(NPRM)  regarding  these  changes  in  the 
Liner  Regulations  appeared  in  the 
Federal  Register  on  April  12, 1991,  at  56 
FR  14905.  One  response  was  received 
from  Lykes  Bros.  Steamship  Co.,  Inc. 
However,  certain  of  these  comments 
pertained  to  the  regulations  at  46  CFR 
381,  regarding  the  carriage  of  preference 
cargoes  by  subsidized  vessels,  rather 
than  the  proposed  changes  to  46  CFR 
part  383.  The  comments  regarding  46 
CFR  381  are  not  responsive  to  the  NPRM 
and  are  not  considered  here.  Those 
comments  that  are  germane  to  the 
changes  set  forth  in  the  NPRM  are 
discussed  hereinafter  by  subject  matter. 

Actual  Costs 

With  regard  to  the  changes  being 
made  to  both  the  operating  and  capital 
cost  components  of  the  Liner 
Regulations,  the  comments  submitted  by 
Lykes  are  often  inconsistent  with  the 
changes  being  introduced.  However, 
they  do  touch  on  related  areas  and  are 
dealt  with  below. 

As  modi^ed,  §  383.3(b)  will  provide 
for  the  use  of  actual  rather  than 
averaged  vessel  operating  costs  in 
calculating  the  operating  cost  factor  in 
fair  and  reasonable  guideline  rates. 
Those  costs  are  based  on  the  previous 
year’s  operating  cost  data  provided 
annually  by  the  operators.  The  previous 
year’s  non-wage  costs  are  escalated  to 
the  current  year  using  the  Bureau  of 
Labor  Statistics  (BLS)  Cost  of  Living 
Index  for  non-wage  Items.  Wages  are 
escalated  using  the  BLS  wage  index 
employed  by  MARAD  to  escalate  wage 
items  for  determining  operating 
differential  subsidy.  Lykes  has 
suggested  that  escalation  of  crew  costs 
be  based  on  actual  changes  in  those 
costs  as  defined  by  union  contract  and 
that  the  use  of  contract  defined  changes 
would  be  more  equitable.  MARAD  finds 
that  the  calculation  of  escalation  indices 
based  on  union  contract  changes  would 
be  administratively  burdensome, 
especially  in  light  of  the  fact  that  the 


operating  costs  supplied  annually  by  the 
operators  would  correct  the  escalation 
factor  each  year.  Accordingly,  the 
current  indexing  procedures  will  be 
retained  for  the  purposes  of  §  383.3(b). 

As  a  related  matter,  Lykes  has 
suggested  that  in  the  event  current 
indexing  procedures  are  retained, 
MARAD  should  disclose  the  indices 
used.  The  staff  has  no  objection  to 
providing  this  information  but  believes 
that  an  amendment  to  the  regulations  in 
this  regard  is  not  required. 

In  its  commmits  on  costs,  Lykes 
expressed  the  opinion  that  ch^er  hire 
should  be  included  as  an  operating  cost. 
As  discussed  in  the  NPRM  this  concept 
is  mistaken,  notwithstanding  the 
reference  to  charter  hire  in  §  383.3(b)(2), 
as  an  operating  cost  in  Schedule  301  of 
Form  MA-172.  As  stated  in  S  383.3(d)(2) 
capital  costs  are  based  on  the  owner’s 
cost  as  defined  therein.  The  inclusion  of 
capital  costs  based  on  the  owner’s  costs 
and  charter  hire,  a  capital  equivalent, 
would  virtually  double  the  capital  cost 
recognized  in  certain  guideline  rates. 
Accordingly,  the  use  of  owner’s  capital 
cost  will  be  retained  and  S  383.3(b)(2) 
will  be  modified  to  exclude  charter  hire. 

Lykes  has  also  urged  the  use  of  equity 
calculated  on  the  basis  of  vessel  maricet 
value.  This  concept  was  explored  in 
relation  to  the  implementation  of  the 
Bulk  Regulations  and  was  rejected  at 
that  time  as  flawed.  Market  values  are 
both  subjective  and  tend  to  fluctuate, 
which  would  make  rates  based  on  such 
values  arbitrary  and  difficult  to 
calculate.  However,  MARAD  recognizes 
that  the  operators  have  the  opportunity 
to  scrap  vessels  in  the  international 
market  at  the  end  of  their  economic 
lives  and  receive  compensation  for  the 
scrap  vedue.  MARAD  will  therefore 
provide  a  return  on  the  scrap  value  after 
the  vessel’s  depreciable  economic  life 
has  expired.  The  concept  of  constructed 
net  book  value  in  all  other  instances  will 
be  retained. 

Lykes  also  proposes  the  inclusion  of 
corporate  debt  as  a  factor  in  either  the 
overhead  allowance  or  capital 
component.  Lykes  suggests  that  interest 
expense  for  this  debt  be  allocated  to 
each  vessel  based  on  a  ratio  of  the  total 
corporate  debt  to  a  total  of  the  market 
values  of  all  an  operator’s  vessels. 
MARAD  does  not  concur  with  the 
inclusion  of  corporate  debt  as  a  part  of 
capital  cost.  Corporate  debt  is  a 
financing  tool  where  the  company's 
assets,  in  this  case  vessels,  support  the 
debt.  The  Liner  Regulations  already 
include  a  debt  component  on  the 
company’s  assets.  Accordingly,  only 
vessel  debt  will  be  included  in  the 
capital  component. 


As  related  matters,  Lykes  suggested 
that  (1)  liner  operators  should  receive  a 
higher  allowance  for  general  and 
administrative  (G&A)  expenses,  and  (2) 
that  the  calculation  of  G&A  should  be 
separated  from  brokerage.  MARAD 
stated  in  the  NPRM  that  it  is  aware  that 
liner  G&A  costs  are  higher  than  those  of 
bulk  operators  and  initially  proposed  an 
increase  in  G&A  and  brokerage  for  liner 
vessels  to  8.5  percent,  including  6.0 
percent  for  G&A.  At  the  time,  MARAD 
stated  that  it  was  aware  that  G&A  costs 
could  be  higher  than  the  6.0  percent 
allowed,  but  that  the  additional 
increment  could  not  be  quantified. 
Specific  comments  were  solicited  in  this 
regard.  Lykes  commented  that  MARAD 
should  evaluate  the  data  sulnnitted  by 
liner  operators  under  46  CFR  232.1,  Form 
MA-172,  Schedules  303  and  201,  to 
derive  a  G&A  allowance  for  use  in 
determining  guideline  rates.  Lykes  also 
supplemented  its  comments  with 
confidential  G&A  information  on  its 
general  cargo  service.  After  a  review  of 
the  information  on  hand  at  MARAD  and 
the  Lykes  data,  MARAD  believes  that 
an  allowance  of  13.5  percent  (11  percent 
for  G&A  and  2.5  percent  for  brokerage] 
is  appropriate  for  liner  vessels.  Section 
383.3(g]  is  amended  accordingly.  With 
regard  to  the  separation  of  G&A  and 
brokerage,  the  two  were  combined  for 
ease  of  calculation  and  MARAD  sees  no 
compelling  reason  to  separate  them. 

With  respect  to  port  and  cargo  costs, 
Lykes  has  requested  that  the  regulations 
be  modified  to  require  MARAD  to  notify 
an  operator  when  information  other 
than  that  contained  in  MARAD’s  data 
base  are  used  for  calculating  the  port 
and  cargo  handling  cost  component.  As 
a  practical  matter,  MARAD  uses  either 
the  data  base  or  information  furnished 
by  the  individual  operator  in 
determining  port  and  cargo  costs. 
MARAD  has  no  objection  to  notifying 
operators  when  it  departs  from  this 
procedure,  but  is  of  the  opinion  that  this 
is  not  a  regulatory  matter,  and  no 
change  is  being  recommended  in 
§  383.3(e), 

Data  Submissions 

Lykes  believes  that  the  requirement  to 
file  post  voyage  reports  is  unwarranted 
and,  in  any  case,  requires  more  than  90 
days  to  complete.  Lykes  states  that 
MARAD  should  continue  to  rely  on 
operator  furnished  data  for  the 
calculation  of  guideline  rates  and  that 
data  on  port,  cargo,  extra  cargo  and 
canal  expenses  are  already  provided  in 
Form  MA-172. 

To  a  certain  extent,  Lykes’ comments 
regarding  the  data  on  Form  MA-172  are 
true.  However,  that  data  is  aggregated 
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and  is  not  sufficiently  detailed  for  cost 
calculation,  except  in  the  broadest  of 
cases.  The  requirement  for  post  voyage 
reports  is  mandated  by  the  need  for 
detail.  The  post  voyage  reports  also 
function  as  a  needed  check  on  operator 
furnished  cost  data  used  in  the 
calculation  of  guideline  rates.  At 
MARAD’s  discretion,  leeway  may  be 
granted,  on  request,  to  operators  who 
are  unable  to  complete  post  voyage 
reports  within  the  90  day  time  period. 

The  requirement  for  post  voyage  reports 
will  be  retained. 

Scope 

Lykes  has  raised  a  point  that 
addresses  the  scope  of  the  Liner 
Regulations.  The  operator  believes  that 
there  is  no  rationale  to  support  the  use 
of  the  Bulk  Regulations  to  calculate  the 
guideline  rates  for  liner  vessels  that 
carry  cargoes  utilizing  over  70  percent  of 
a  vessel’s  capacity.  Notwithstanding 
that  a  bner  t^e  vessel  can  operate  as  a 
bulk  carrier  in  certain  circumstances, 
the  basic  distinction  between  liner  and 
bulk  operations  is  service.  Lykes 
believes  that  the  70  percent  standard 
included  in  the  NPRM  is  not  relevant  in 
determining  the  type  of  service 
provided.  Upon  review,  MARAD  agrees 
that  the  service  offered  should  be  the 
standard  used  to  determine  whether  or 
not  a  service  is  either  a  liner  or  bulk 
operation. 

Accordingly,  MARAD  will  amend  the 
rule  to  define  the  scope  of  the  Liner 
Regulations  as  pertaining  to  liner 
vessels  which  provide  a  common  carrier 
service  on  an  advertised  schedule, 
giving  relatively  frequent  sailings 
between  specific  U.S.  ports  or  ranges 
and  designated  foreign  ports  or  ranges. 

Confidentiality 

The  Maritime  Administration  has 
determined  that  it  is  not  appropriate  for 
the  agency  to  make  an  initial 
presumption  that  material  submitted  in 
accordance  with  the  requirements  of 
these  regulations  is  confidential.  As  is 
the  practice  in  other  areas,  submitters 
should  claim  confidentiality  at  the  time 
of  submission.  At  the  time  of  any 
request  for  information  under  the 
Freedom  of  Information  Act  (FIOA),  the 
Secretary  of  the  Maritime 
Administration  will  inform  the  submitter 
of  such  request  and  allow  them  the 
opportunity  to  support  their  claim  of 
confidentiality  before  he  makes  an 
initial  determination  on  the  request. 

Revised  Rate  Methodology 

The  guideline  (fair  and  reasonable) 
rates  being  established  by  MARAD  in 
this  rulemaking  will  apply  only  to  the 
waterborne  portion  of  cargo 


trcmsportation  and  will  consist  of  four 
components:  (1)  Operating  costs;  (2) 
capital  costs;  (3)  port  and  cargo  handling 
costs;  and  (4)  brokerage  and  overhead. 
The  operating  cost  component  of  the  fair 
and  reasonable  rate  for  each 
participating  liner  vessel  will  reflect 
actual  vessel  operating  costs  based  on 
the  historical  data  submitted  in 
accordance  with  this  rule.  MARAD  will 
escalate  the  operating  costs  yearly  to 
the  ciurent  period  utilizing  escalation 
factors  for  wage  and  non-wage  costs.  To 
the  extent  that  vessels  are  time 
chartered  or  leased,  operators  shall 
submit  both  operating  and  capital  costs, 
including  capitalized  costs  and  imputed 
interest  rates  for  vessels  subject  to 
capital  leases.  If  these  items  are 
unavailable,  MARAD  will  construct 
appropriate  cost  factors. 

All  eligible  annual  operating  costs  will 
be  added  together  for  each  vessel  type 
and  divided  by  the  total  number  of 
operating  days  for  that  type  vessel  to 
yield  a  daily  operating  cost.  The  cost 
will  be  escalated  to  the  current  year  and 
multiplied  by  estimated  total  voyage 
days  to  yield  the  operating  cost  segment 
for  the  voyage.  Voyage  days  are  derived 
from  the  operator’s  actual  experience 
during  the  preceding  calendar  year  by 
similar  vessels  on  the  trade  route  being 
served. 

Fuel  costs  will  be  calculated  on  the 
basis  of  actual  reported  fuel 
consumption  at  sea  and  in  port.  The 
actual  fuel  consumption  of  each  vessel 
type  will  be  multiplied  by  the 
corresponding  projected  number  of 
voyage  days  at  sea  and  in  port  to  yield 
total  fuel  consumed.  Current  fuel  prices 
will  be  applied  to  fuel  consumed  to 
produce  the  fuel  segment  of  the 
operating  cost  component.  The  total  of 
the  fuel  and  non-fuel  operating  cost 
segments  will  be  added  together  to  yield 
the  operating  cost  component  for  the 
voyage. 

The  capital  cost  component  will  be 
calculated  individually  for  each 
participating  liner  vessel,  and  will 
consist  of  an  allowance  for  depreciation 
and  interest  and  a  reasonable  return  on 
investment.  Depreciation  will  be 
straight-line  based  on  a  25-year 
economic  life  utilizing  a  residual  value 
of  2.5  percent.  However,  if  the  owner 
acquired  an  existing  vessel,  the  vessel 
will  be  depreciated  on  a  straight-line 
basis  over  the  remaining  period  of  its  25- 
year  economic  life,  but  not  fewer  than  10 
years.  Capitalized  improvements  will  be 
depreciated  straight-line  over  the 
remainder  of  the  25-year  period,  but  not 
fewer  than  10  years,  commencing  with 
the  capitalization  date  for  those 
improvements.  At  the  end  of  a  vessel’s 
economic  life,  the  scrap  value  of  the 


vessel  in  the  international  market  will 
be  used  to  provide  a  return  on 
investment. 

For  the  purpose  of  calculating  interest 
expense,  it  is  assumed  that  original 
vessel  indebtedness  is  75  percent  of  the 
owner’s  capitalized  vessel  cost  and  that 
principal  payments  are  made  in  equal 
annual  installments  over  a  25-year 
period.  To  compute  the  interest  cost,  the 
owner’s  actual  interest  rate  will  be 
applied  to  the  constructed  outstanding 
debt  on  the  vessel.  Where  the  owner  has 
a  variable  interest  rate,  the  owner’s  rate 
prevailing  at  the  time  of  calculation  will 
be  used.  In  cases  where  there  is  no 
interest  rate  available,  MARAD  will 
select  an  appropriate  interest  rate.  A 
current  long-term  interest  rate  (the  Title 
XI  rate  if  available)  will  be  used  for 
operators  without  vessel  debt. 

Return  on  investment  will  have  two 
components,  return  on  equity  and  return 
on  working  capital.  The  rate  of  return 
will  be  based  upon  a  five-year  average 
of  the  most  recent  rates  of  return  for  a 
cross  section  of  transportation  industry 
companies,  including  maritime 
companies.  Equity  is  assumed  to  be  the 
vessel’s  constructed  net  book  value  less 
constructed  principal  outstanding.  In  the 
case  of  vessels  at  the  end  of  their 
economic  lives,  scrap  value  will  be  used 
as  equity.  Woriting  capital  is  the  dollar 
amount  necessary  to  cover  operating 
and  voyage  expenses. 

The  annual  depreciation,  interest,  and 
return  on  equity  will  be  divided  by  300 
operating  days  to  determine  a  daily 
amount.  The  total  of  these  elements  will 
be  multiplied  by  estimated  voyage  days 
and  added  to  the  return  on  working 
capital  to  determine  the  capital  cost 
component  used  in  the  fair  and 
reasonable  rate  calculation. 

The  sum  of  the  first  to  components 
(operating  and  capital)  are  divided  by 
the  average  cargo  tons  carried  during 
the  preceding  calendar  year  by  similar 
vessels  and  expressed  in  dollars  per  ton. 

The  port  and  cargo  handling  cost 
component  will  be  determined  for  each 
voyage  on  the  basis  of  the  actual  cargo 
tender  terms  for  the  commodity,  load 
and  discharge  ports,  and  lot  size.  The 
costs  will  include  applicable  fees  for 
wharfage  and  dockage  of  the  vessel, 
canal  tolls,  cargo  loading  and 
discharging,  and  all  other  voyage  costs 
associated  with  the  transportation  of 
preference  cargo,  except  bagging  and 
stacking  of  cargo  at  discharge.  Costs 
used  to  determine  the  port  and  cargo 
cost  component  shall  be  based  on  the 
most  current  data  from  all  available 
sources  and  verified  from  data  received 
on  completed  cargo  preference  voyages. 
With  the  exception  of  canal  tolls,  these 
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costs  are  divided  by  the  actual 
preference  cargo  tonnage  Hxed  by  the 
operator. 

To  determine  the  brokerage  and 
overhead  component  of  the  fair  and 
reasonable  rate,  the  components  for 
operating,  capital,  and  port  and  cargo 
handling  expressed  in  dollars  per  ton 
will  be  totaled  and  multiplied  by  a  13.5 
percent  allowance  for  broker’s 
commissions  and  overhead.  The  total  of 
these  four  components  is  the  fair  and 
reasonable  rate. 

If  a  vessel  is  scrapped  or  sold  after 
discharging  a  preference  cargo,  the 
guideline  rate  will  be  adjusted  to  reflect 
the  termination  of  the  voyage  after 
discharge.  If  the  rate  received  by  the 
operator  for  the  preference  cargo 
exceeds  the  adjusted  guideline  rate  for 
the  one  way  voyage,  the  operator  is 
required  to  repay  the  difference  in  ocean 
freight  to  the  shipper  agency. 

The  civilian  Federal  agencies  booking 
less  than  full  vessel  quantities  of  cargo 
subject  to  the  preference  laws  secure 
guidance  from  MARAD  as  to  fair  and 
reasonableness  of  U.S.-flag  rates  and  as 
to  the  eligibility  of  U.S.-flag  vessels  for 
these  cargoes.  In  this  context,  MARAD's 
approval  of  a  vessel's  eligibility  is 
directly  contingent  upon  compliance  by 
the  vessel's  operator  with  the  required 
submission  of  the  cost  data  speciHed  in 
this  rulemaking. 

In  special  circumstances,  certain 
procedures  prescribed  in  this  rule  may 
be  waived,  so  long  as  the  procedures 
adopted  are  consistent  with  the  Act  and 
with  the  intent  of  these  regulations. 

Rulemaking  Analyses  and  Notices 

Executive  Order  12291  (Federal 
Regulation)  and  DOT  Regulatory 
Policies  and  Procedures 

This  regulation  has  been  reviewed 
under  Executive  Order  12291,  and  it  has 
been  determined  that  this  is  not  a  major 
rule.  It  will  not  result  in  an  annual  effect 
on  the  economy  of  $100  million  or  more  . 
There  will  be  no  increase  in  production 
costs  or  prices  for  consumers,  individual 
industries,  State  or  local  government 
agencies,  or  geographic  regions.  There 
will  be  only  a  minimal  increase  in  costs 
for  federal  government  agencies. 
Furthermore,  it  will  not  adversely  affect 
competition,  employment,  investment, 
productivity,  innovation,  or  the  ability  of 
United  States-based  enterprises  to 
compete  with  foreign-based  enterprises 
in  domestic  or  export  markets. 

While  this  rulemaking  does  not 
involve  any  change  in  important 
Departmental  policies,  it  is  considered 
significant  because  it  addresses  a  matter 
of  considerable  importance  to  the 
maritime  industry.  MARAD  has 


estimated  the  potential  economic  impact 
of  this  rulemaking  based  on  a  review  of 
actual  fixtures  made  between  January  1, 
1990  and  June  30. 1991.  The  guideline 
rates  calculated  using  this  rulemaking 
were  compared  to  the  actual  offer  rates 
and  the  actual  fixtures.  In  instances 
where  the  actual  fixture  exceeded  the 
revised  guideline  rate,  the  actual  fixture 
was  reduced  to  the  guideline  rate.  In 
instances  where  the  actual  Hxture  was 
below  the  offer  rate,  the  actual  fixture 
was  increased  to  the  offer  rate  or  the 
revised  guideline  rate,  whichever  was 
lower.  Based  on  this  review,  freight 
charges  paid  by  the  government  would 
have  been  increased  1.6%.  During  the  16 
month  review  period,  estimated  freight 
charges  paid  by  government  agencies 
covered  by  this  rule  was  about  $10 
million  ($6.7  million  on  an  annual  basis). 
Under  conditions  characterizing  the 
study  period,  total  additional  costs  are 
estimated  to  be  $105,000  annually.  The 
additional  administrative  costs  to  the 
government  and  the  cost  of  additional 
data  requirements  on  operators  is 
estimated  to  be  $268  annually.  This 
increase  is  due  primarily  to  Ae 
increased  number  of  responses  received. 
Because  the  economic  impact  should  be 
minimal  further  regulatory  evaluation  is 
not  necessary. 

Federalism 

The  Maritime  Administration  has 
analyzed  this  rulemaking  in  accordance 
with  the  principles  and  criteria 
contained  in  Executive  Order  12612, 
Federalism,  and  has  determined  that 
these  regulations  do  not  have  sufficient 
federalism  implications  to  warrant  the 
preparation  of  a  Federalism 
Assessment. 

Regulatory  Flexibility  Act 

The  Maritime  Administration  certibes 
that  this  regulation  will  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities 
requiring  a  regulatory  flexibility 
analysis  under  the  Regulatory  Flexibility 
Act  of  1980  (5  U.S.C.  601  et  seq.) 

Environmental  Assessment 

The  Maritime  Administration  has 
considered  the  environmental  impact  of 
this  rulemaking  and  has  concluded  that 
it  does  not  affect  the  environment  and 
that  an  environmental  impact  statement 
is  not  required  under  the  National 
Environmental  Policy  Act  of  1969. 

Paperwork  Reduction  Act 

The  paperwork  associated  with  this 
rule  is  currently  approved  as  OMB  No. 
2133-0515.  No  additional  paperwork 
requirements  are  associated  with  this 
final  rule. 


List  of  Subjects  in  46  CFR  Part  383 

Agricultural  commodities.  Cargo 
vessels.  Government  procurement. 

Grant  programs — foreign  relations.  Loan 
programs — foreign  relations.  Water 
transportation. 

MARAD  hereby  revises  46  CFR  part 
383,  to  read  as  follows; 

PART  383— DETERMINATION  OF  FAIR 
AND  REASONABLE  GUIDELINE 
RATES  FOR  THE  CARRIAGE  OF  LESS- 
THAN-SHIPLOAD  LOTS  OF  BULK 
PREFERENCE  CARGOES  CARRIED  ON 
U.S.-FLAG  LINER  VESSELS. 

Sec. 

383.1  Scope 

383.2  Data  Submission 

383.3  Determination  of  Fair  and  Reasonable 
Rates. 

383.4  Waiver 

Authority:  Sections  204(b),  901(b), 

Merchant  Marine  Act.  1936.  as  amended  (46 
App.  U.S.C.  1114(b).  1241(b)):  46  CFR  1.66. 

§  383.1  Scope. 

Part  383  prescribes  regulations 
applying  to  the  waterborne 
transportation  of  dry  bulk  preference 
cargoes  in  less  than  full  shiploads  on 
U.S.-flag  commercial  liner  vessels. 

These  regulations  contain  the  method 
that  the  Maritime  Administration 
(MARAD)  shall  use  in  calculating  fair 
and  reasonable  rates,  and  the  type  of 
information  that  shall  be  submitted  by 
liner  operators  interested  in  carrying 
such  preference  cargoes.  For  the  purpose 
of  these  regulations,  the  term  less^than- 
full  shipload  shall  include  all  cargoes  up 
to  the  full  deadweight  capacity  of  the 
specific  vessel  used  by  an  operator  in 
the  carriage  of  a  preference  cargo, 
provided  that  said  vessel  has  beeen 
engaged  in  the  liner  trades.  For  these 
purposes.  Liner  Trades  is  debned  as 
service  provided  on  an  advertised 
schedule,  giving  relatively  frequent 
sailings  between  specific  U.S.  ports  or 
ranges  and  designated  foreign  ports  or 
ranges. 

§  383.2  Data  submission. 

(a)  General.  Operators  wishing  to 
employ  liner  vessels  in  the  carriage  of 
liner  parcels  of  dry  bulk  preference 
cargoes  shall  submit  information,  as 
provided  in  paragraph  (b)  of  this  section, 
as  applicable,  to  the  Director,  Office  of 
Ship  Operating  Assistance,  Maritime 
Administration,  Washington,  DC  20590. 
The  information  in  paragraph  (b)(l]  of 
this  section  shall  be  submitted  annually 
not  later  than  April  30  of  each  year.  The 
information  in  paragraphs  (b)(2)  and 
(b)(3)  of  this  section  shall  be  submitted 
initially  and  thereafter  only  when 
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changes  occur.  All  submissions  shall  be 
certified  by  the  operator  as  true, 
accurate  and  complete  and  are  subject 
to  verification  by  MARAD.  MARAD’s 
calculations  of  fair  and  reasonable 
guideline  rates  for  U.S.-flag  vessels  shall 
be  performed  on  the  basis  of  cost  data 
provided  by  U.S.-flag  vessel  operators 
as  specified  herein.  Failure  of  a  vessel 
operator  to  submit  the  required  cost 
data  will  result  in  MARAD  being  unable 
to  construct  the  guideline  rate  for  any 
affected  vessel,  which  may  result  in 
such  vessel  not  being  approved  by  the 
sponsoring  Federal  agency. 

(b)  Required  Information  for  each 
vessel.  (1)  For  each  vessel  that  an 
operator  wishes  to  be  considered  for  the 
carriage  of  preference  cargoes,  operating 
cost  information  shall  be  submitted  by 
vessel  type,  in  the  format  prescribed  at 
46  CFR  232.1,  Form  MA-172,  including 
cargo  carried,  operating  revenue  and 
expenses  (Schedule  301).  Such 
information  shall  be  applicable  to  the 
most  recently  completed  calendar  year. 

(2)  Total  vessel  costs  capitalized  (list 
and  date  capitalized  improvements 
separately)  and  applicable  interest  rates 
for  indebt^ness  shall  be  submitted  for 
each  vessel. 

(3)  Fuel  consumption,  by  grades  of 
fuel  consumed,  shall  be  submitted  for 
each  vessel  at  normal  operating  speed 
and  while  in  port  in  metric  tons  per  day. 

(4)  An  operator  who  already  submits 
the  information  in  paragraph  (b)(1)  of 
this  section  to  MARAD,  in  conjunction 
with  other  MARAD  programs,  need  not 
submit  a  duplicate  of  the  information. 

(c)  Required  port  and  cargo  handling 
information.  For  each  parcel  carried 
under  the  provisions  of  this  part,  the 
following  port  and  cargo  handling  costs 
related  to  the  carriage  of  such  parcel 
shall  be  provided  within  90  days  of  the 
termination  of  the  voyage: 

(1)  Port  expenses.  Total  expenses  or 
fees,  by  port,  for  pilots,  tugs,  line 
handlers,  wharfage,  port  charges,  fresh 
water,  lighthouse  dues,  quarantine 
service,  customs  charges,  shifting 
expense,  and  any  other  appropriate 
expense  associated  with  the  loading  or 
discharge  of  the  preference  cargo. 

(2)  Cargo  expense.  Separately  list 
expenses  or  fees  for  stevedores, 
elevators,  equipment,  and  any  other 
appropriate  expenses  associated  with 
the  loading  or  discharge  of  the 
preference  cargo  (excluding  despatch). 

(3)  Extra  cargo  expenses.  Separately 
list  expenses  or  fees  for  vacuvators  and/ 
or  cranes,  lightening  (indicate  tons 
moved  and  cost  per  ton),  grain-to-grain 
cleaning  of  holds  and  any  other 
appropriate  expenses. 


(4)  Canal  expenses.  Total  expenses  or 
fees  for  agent^  tolls  (light  or  loaded), 
tugs,  pilots,  lock  tenders  and  boats,  and 
any  other  appropriate  expenses. 

(d)  Confidentiality.  If  the  data 
submitted  under  this  rule  contains 
information  that  the  submitter  considers 
to  be  commercial  or  financial 
information  and  privileged  or 
confidential,  or  otherwise  exempt  from 
disclosure  under  the  Freedom  of 
Information  Act  (FOIA)  (5  U.S.C.  552), 
the  submitter  shall  assert  claim  of 
exemption  at  the  time  the  data  is 
submitted.  The  claim  shall  be  made  in  a 
letter  contained  in  a  sealed  envelope 
marked  “Confidential  Information’’, 
addressed  to  the  Secretary,  Maritime 
Administration.  The  submitter  shall 
stamp  or  mark  “Confidential"  on  the  top 
of  each  page  containing  information 
claimed  to  be  confidential.  In  claiming 
an  exemption  under  FOIA,  the  submitter 
must  state  the  basis  for  such  action, 
including  supporting  information 
showing:  That  the  information  claimed 
to  be  confidential  is  a  trade  secret  or 
commercial  or  financial  information  in 
accordance  with  statutory  and 
decisional  authority,  and  that  measures 
have  been  taken  by  the  submitter  of  the 
information  to  ensure  that  the 
information  has  not  been  disclosed  or 
otherwise  made  available  to  the  public, 
of  if  the  information  has  been  disclosed 
or  otherwise  made  available  to  the 
public,  which  such  disclosiu^  or 
availability  does  not  compromise  the 
confidential  nature  of  the  information.  In 
the  event  of  a  subsequent  request  for 
any  portion  of  ^le  data  under  the  FOIA, 
those  submissions  not  so  claimed  by  the 
submitter  will  be  disclosed  and  those  so 
claimed  will  be  subject  to  the  initial 
determination  by  the  Secretary, 

Maritime  Administration.  If  the 
Secretary  makes  a  determination 
unfavorable  to  the  submitter,  the 
submitter  will  be  advised  that  MARAD 
will  not  honor  the  request  for 
confidentiality  at  the  time  of  any  request 
for  production  of  information  under  the 
FOIA  by  third  parties. 

§  383.3  Detennination  of  fair  aruf 
reasonable  rates. 

(a)  Cost  components.  MARAD  shall 
calculate  fair  and  reasonable  rates  for 
all  liner  vessels  participating  in  this 
program.  The  fair  and  reasonable  rate 
shall  include  an  operating  cost 
component,  a  fuel  cost  component,  a 
capital  cost  component,  and  a 
component  for  port  and  cargo  handling 
expenses. 

(b)  Operating  cost  component — (1) 
General.  MARAD  shall  calculate  a  daily 
operating  cost  for  each  vessel  based  on 
the  actual  operating  costs  of  the  owner's 


vessels  of  the  same  type.  This  cost  shall 
be  obtained  fixim  cost  data  for  the 
calendar  year  immediately  preceding 
the  current  year  submitted  in 
accordance  with  paragraph  (b)(1)  of  this 
section.  Such  data  shall  be  escalated  by 
MARAD  to  the  current  year. 

(2)  Items  included.  The  operating  cost 
component  shall  include  all  costs 
relating  to  vesssel  operation  (net  of 
operating  differential  subsidy),  with  the 
exception  of  fuel  costs  and  charter  hire, 
and  shall  include  the  expense  categories 
as  defined  by  46  CFR  232.1,  Form  MA- 
172,  Schedule  301,  Operting  Expenses, 

(c)  Fuel  component  Fuel  costs  shall 
be  determined  as  a  separate  component 
for  each  vessel,  based  on  the  vessel's 
rate  of  consumption  and  current  fuel 
prices. 

(d)  Capital  component — (1)  General. 
MARAD  shall  calculate  the  daily  capital 
component  of  the  fair  and  reasonable 
rate  for  each  participating  vessel, 
consisting  of  vessel  depreciation, 
interest,  return  on  working  capital,  and 
return  on  equity. 

(2)  Items  included.  The  capital 
component  shall  include: 

(i)  Depreciation.  The  owner’s 
capitalized  vessel  cost,  including 
capitalized  improvements,  shall  be 
depreciated  on  a  straight-line  basis  over 
a  25-year  economic  life,  imless  the 
owner  has  purchased  or  reconstructed 
the  vessel  when  its  age  was  greater  than 
15  years  old.  To  the  extent  a  vessel  is 
chartered  or  leased,  the  operator  shall 
submit  the  capitalization  cost  and 
imputed  interest  rate  (in  the  event  these 
items  are  not  furnished,  they  shall  be 
constructed  by  MARAD).  When  vessels 
more  than  15  years  old  are  purchased,  a 
depreciation  period  of  10  years  shall  be 
used.  Capitalized  improvements  made  to 
vessels  more  than  15  years  old  shall  be 
depreciated  over  a  10-year  period.  When 
vessels  more  than  15  years  old  are 
reconstructed,  MARAD  will  determine 
the  depreciation  period.  The  residual 
value  of  the  vessel  shall  be  assumed  to 
be  2.5  percent  of  total  capitalized  cost 

(ii)  Interest  The  cost  of  debt  shall  be 
determined  by  applying  the  vessel 
owner’s  actual  interest  rate  to  the 
outstanding  vessel  indebtedness.  It  shall 
be  assumed  that  original  vessel 
indebtedness  is  75  percent  of  the 
owner’s  capitalized  vessel  cost, 
including  capitalized  improvements,  and 
that  annual  principal  payments  are 
made  in  equal  installments  over  the  25- 
year  economic  life.  If  an  actual  interest 
rate  is  not  available,  MARAD  shall 
select  an  appropriate  interest  rate. 
Where  an  operator  uses  a  variable 
interest  rate,  the  operator’s  actual 
interest  rate  at  the  time  of  calculation  of 
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the  guideline  rate  shall  be  used.  A 
ciurent  long-term  interest  rate  (the  title 
XI  rate  if  available)  will  be  used  for 
operators  without  vessel  debt. 

(iii)  Return  on  working  capital. 
Working  capital  shall  equal  the  dollar 
amount  necessary  to  cover  100  percent 
of  the  operating  and  voyage  costs  of  the 
vessel  for  the  voyage.  The  rate  of  return 
shall  be  based  on  an  average  of  the  most 
recent  (over  a  five  year  period]  return  of 
stockholders’  equity  for  a  cross  section 
of  transportation  companies,  including 
maritime  companies. 

(iv)  Return  on  equity.  The  rate  of 
return  on  equity  shall  be  determined  as 
in  paragraph  (d)(2)(iii)  of  this  section. 

For  the  purpose  of  determining  equity  it 
shall  be  assumed  that  the  vessel’s 
constructed  net  book  value  less 
constructed  principal  outstanding  in 
equity.  The  constructed  net  book  value 
shall  equal  the  ovimer’s  capitalized  cost 
minus  accumulated  straight-line 
depreciation.  For  vessels  whose 
depreciable  period  has  expired 
(excluding  improvements]  as  determined 
in  paragraph  (d](2](i],  the  scrap  value  of 
the  vessel  shall  be  considered  as  the 
vessel's  equity. 

(v)  Voyage  component.  The  annual 
depreciation,  interest,  and  return  on 
equity  shall  be  divided  by  300  vessel 
operating  days  to  jdeld  the  daily  cost 
factors.  Total  voyage  days  shall  be 
applied  to  the  daily  cost  factors  and 
totaled  with  the  return  on  working 
capital  for  the  voyage  to  determine  the 
capital  cost  component. 

(e]  Port  and  cargo  handling 
component — (1]  General.  MARAD  shall 
calculate  an  estimate  of  port  and  cargo 
handling  costs  consisting  of  a  U.S.  port 
and  cargo  handling  element  and  a 
foreign  element,  as  applicable.  The  port 
and  cargo  handling  cost  component 
shall  be  based  on  the  most  current 
information  available  verified  by 
information  submitted  in  accordance 
with  this  section,  or  as  otherwise 
determined  by  MARAD.  Since 
Government  shipper  agencies  have  at 
times  required  steamship  lines  to 
perform  services  beyond  their  usual 
scope  of  operation  on  some  shipments, 
additional  services  such  as  bagging  at 
discharge,  rail  or  truck  loading,  on 
carriage  to  inland  destinations,  and 
other  sundry  expenses  have  been 
included  in  the  ocean  freight  rate  in  the 
past.  In  order  to  provide  a  fair  and 
reasonable  guideline  rate,  these 
expenses  will  be  identified  separately 
from  the  guideline  rate  and  should  be 
reviewed  and  approved  by  the 
sponsoring  Government  shipper  agency. 
In  the  event  such  charges  are  not 
approved,  the  cargo  preference 
requirement  must  be  met  by  utilizing  a 


U.S.-flag  vessel  for  the  ocean 
transportation,  if  such  a  vessel  will  ’ 
accept  a  rate  at  or  below  the  guideline 
rate  for  the  ocean  transportation  only. 

(2]  Items  included.  Port  and  cargo 
handling  charges  shall  include  the 
following,  assuming  full  berth  term 
quotations. 

(i]  U.S.  port  and  cargo  handling 
charges.  In  this  category  MARAD  shall 
include  domestic  port  and  cargo 
handling  charges  for  commodity,  port  of 
lading,  and  lot  size  based  on  the  cargo 
tender. 

(ii]  Foreign  port  and  cargo  handling 
charges.  To  the  extent  possible, 

MARAD  shall  include  in  this  category 
all  known  foreign  port  cargo  handling 
and  canal  charges  that  would  normally 
be  included.  These  estimates  shall  be 
made  for  commodity,  port  of  discharge, 
and  lot  size  based  on  the  cargo  tender. 

(3]  Terms.  If  the  terms  of  the  tender 
are  other  than  full  berth  terms  to  the 
vessel  owner,  adjustment  to  the 
guideline  rate  shall  be  made  on  an  ad 
hoc  basis  by  request  to  MARAD.  This  ' 
provision  shall  be  interpreted  in 
accordance  with  Incoterms,  as 
amended,  published  by  the  International 
Chamber  of  Commerce.  Paris,  France. 

(f]  Determination  of  voyage  days  and 
cargo  carried.  For  purposes  of 
determining  the  vessel  operating,  fuel, 
and  capital  cost  components  of  the  fair 
and  reasonable  rate  (and  certain  other 
costs,  i.e.,  canal  tolls),  the  voyage  length 
and  cargo  tons  shall  be  based  on  an 
average  of  voyage  days  total  payable 
tons  carried  for  all  appropriate  vessel 
types  and  voyages  of  the  operator  on  the 
service  for  which  the  fair  and 
reasonable  rate  is  being  calculated,  as 
determined  from  data  submitted  in 
accordance  with  section  383.2(b)(1). 
Appropriate  adjustments  will  be  made 
to  existing  data  in  instances  where  an 
operator  commences  operation  of  a 
newly  authorized  service.  The 
component  for  port  and  cargo  handling 
charges  shall  be  based  on  cargo  tender 
terms. 

(g)  Total  rate.  The  operating  cost 
component,  fuel  cost  component,  capital 
cost  component,  and  port  and  handling 
cost  component,  each  expressed  as  a 
cost  per  ton,  shall  be  added  together. 

The  sum  of  the  four  components,  plus  an 
additional  13.5  percent  of  the  sum  to 
account  for  brokers’  commissions  and 
general  and  administrative  expenses, 
shall  yield  the  guideline  rate. 

§383.4  Waiver. 

In  special  circumstances  and  for  good 
cause  shown,  the  procedures  prescribed 
in  this  part  may  be  waived  in  keeping 
with  the  circumstances  of  the  present,  so 
long  as  the  procedures  adopted  are 


consistent  with  the  Act  and  with  the 
intent  of  these  regulations. 

By  order  of  the  Maritime  Administrator. 
Dated;  May  13, 1992. 

James  E.  Saari. 

Secretary. 

[FR  Doc.  92-11646  Filed  5-14-92:  8:45  am] 
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FEDERAL  COMMUNICATIONS 
COMMISSION 


47  CFR  Part  64 

[CC  Docket  91-35;  FCC  No.  92-170] 

Access  Code  CaH  Compensation  for 
Competitive  Payphone  Owners 

AGENCY:  Federal  Commuiiications 
Commission. 

ACTION:  Final  rule. 

SUMMARY:  The  Commission  prescribed 
an  interim  compensation  rate  of  $6  per 
pay'phone  per  month  to  competitive 
payphone  owners  (PPOs)  for  interstate 
access  code  calls  originating  from  their 
payphones.  Competitive  payphones  are 
those  not  owned  by  local  telephone 
companies  or  AT&T.  Currently,  PPOs 
earn  no  revenues  when  callers  use  an 
access  code  (such  as  lOXXX)  to  make 
operator  service  calls  from  their 
payphones.  Under  this  rule,  PPOs  will 
receive  $8  per  payphone  per  month  for 
interstate  access  code  calls. 

EFFECTIVE  DATE:  June  1. 1992. 

FOR  FURTHER  INFORMATION  CONTACT: 
Michael  Carowitz,  Policy  and  Program 
Planning  Division,  Common  Carrier 
Bureau  (202)  632-6363. 

SUPPLEMENTARY  INFORMATION:  This  is  a 
summary  of  the  Commission's  Second 
Report  and  Order.  FCC  91-35,  adopted 
April  9, 1992,  and  released  May  8. 1992. 
The  full  text  of  this  Commission 
decision  is  available  for  inspection  and 
copying  during  normal  business  hours  in 
the  FCC  Dockets  Branch  (room  239), 
1919  M  Street.  NW.,  Washington,  DC. 
The  complete  text  of  this  decision  may 
also  be  purchased  from  the 
Commission's  copy  contractor. 
Downtown  Copy  Center,  1114  21st 
Street.  NW..  Washington,  DC  20036. 
(202)  452-1422. 

Summary  of  Second  Report  and  Order 

1.  In  October  1990,  Congress  enacted 
the  Telephone  Operator  Consumer 
Services  Improvement  Act  (“TOCSIA") 
which,  inter  alia,  directed  the 
Commission  to  require  operator  service 
providers  (OSPs)  to  establish  800  and 
950  access  numbers  and  to  consider  the 
unblocking  of  lOXXX  access  from  all 
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aggregator  locations,  including 
competitive  payphones. 

2.  TOCSIA  also  directed  the 
Commission  to  consider  whether  PPOs 
should  receive  compensation  for 
originating  access  code  calls.  The 
Commission  issued  an  order  requiring 
the  unblocking  of  lOXXX  access  and 
concluding  that  “considerations  of 
equity  require  us  to  prescribe 
compensation”  for  PPOs.  It  also  sought 
comment  on  an  appropriate 
compensation  rate  and  mechanism. 

3.  The  Commission  now  concludes 
that,  at  least  on  an  interim  basis,  PPOs 
must  be  compensated  on  a  per-phone 
basis,  rather  than  a  per-call  basis,  for 
originating  interstate  interLATA  access 
code  calls.  While  compensating  PPOs  on 
a  per-call  basis  for  access  code  calls 
would  have  the  benefit  of  creating 
greater  incentives  for  PPOs  to  place 
their  payphones  in  locations  that 
generate  the  most  interstate  traffic,  the 
Commission  found  that  it  is  not  feasible 
to  implement  per-call  compensation  at 
this  time,  because  no  entity  currently 
has  the  ability  to  determine  the  number 
of  access  code  calls  that  originate  from 
each  competitive  payphone.  By  contrast, 
a  per-phone  system  can  be  implemented 
quickly  and  inexpensively,  and  it  should 
be  relatively  easy  to  administer  once  it 
is  in  place.  The  Commission  directed  the 
Chief,  Common  Carrier  Bureau,  to 
continue  to  consult  with  the  industry  to 
explore  whether  and  how  a  per-call 
compensation  mechanism  might  be 
implemented  in  the  future. 

4.  In  choosing  a  compensation  rate  of 
$6  per  payphone  per  month,  the 
Commission  noted  that  there  is  no  single 
correct  way  to  establish  the 
compensation  rate,  and  no  single  correct 
amount  to  prescribe.  Instead,  the 
Commission  identified  and  applied  three 
reasonable  approaches  that  established 
a  range  of  reasonable  compensation 
rates. 

5.  One  approach  applied  by  the 
Commission  was  to  examine,  as  a 
surrogate  for  PPO  costs,  the  average 
interstate  access  charge  compensation 
that  a  LEC  receives  for  its  regulated 
provision  of  payphones.  Undisputed 
evidence  in  the  record  placed  this 
amount  at  $13.74  per  payphone  per 
month.  The  Commission  Wnd  that 
since  access  code  calls  are  projected  to 
account  for  half  of  all  interstate 
payphone  calls  after  unblocking,  it  was 
reasonable  to  set  PPO  compensation  at 
one  helf  of  the  LEC  interstate  access 
charges  attributable  to  LEC  payphones, 
or  $6.87  per  payphone  per  month.  The 
Commission  also  noted  that  this 
approach  would  tend  to  further 
competitive  parity  between  PPO  and 
LEC  payphone  operations. 


6.  A  second  reasonable  approach  was 
based  on  LEC  0-  transfer  service  charges 
as  a  reflection  of  the  value  to  OSPs  of 
receiving  access  code  calls.  Insofar  as  0- 
transfer  service  enables  OSPs  to  receive 
operator-assisted  calls  when  that  OSP  is 
requested  by  the  caller,  this  service  is 
analogous  in  many  respects  to  the 
service  provided  by  PPOs  in  originating 
access  code  calls.  In  both  situations,  the 
value  provided  to  the  OSP  is  the  same — 
the  receipt  of  an  interstate  operator- 
assisted  call. 

7.  Interstate  tariffed  charges  from  LEC 
0-  transfer  services  range  from  a  low  of 
$.22  per  call  to  a  high  of  $.45,  and  are 
most  commonly  about  $.35  per  call. 
Based  on  these  data,  the  Commission 
concluded  that  it  would  be  reasonable 
to  establish  an  access  code 
compensation  rate  of  about  $.35  per  call 
or,  based  on  the  undisputed  projection 
of  fifteen  access  code  calls  per  phone 
per  month,  $5.25  per  payphone  per 
month. 

8.  A  third  approach  deemed 
reasonable  by  the  Commission  was 
based  on  AT&T’s  0-|-  commissions. 
Because  AT&T’s  operator  service  rates 
are  regulated,  AT&T  is  constrained  from 
paying  excessive  commissions  that 
provide  monopoly  rents  to  PPOs  or 
premises  owners.  Thus,  AT&T’s 
commission  should  reflect  the  fair  value 
of  the  service  provided  by  PPOs  when 
they  originate  a  particular  interstate 
call.  An  examination  of  AT&T 
commission  data  on  the  record  revealed 
that  the  average  AT&T  commission 
payment  ranges  from  about  $.30  per  call 
to  about  $.46  per  call. 

9.  The  three  approaches  relied  upon 
by  the  Commission  yielded 
compensation  rates  in  the  range  of  $5.25 
to  $6.87  per  phone  per  month.  Rather 
than  choosing  a  single  approach,  the 
Commission  decided  on  a  rate  of  $6, 
which  is  consistent  with  all  three. 

10.  The  Commission  concluded  that 
the  appropriate  mechanism  for 
collecting  and  remitting  compensation 
would  be  through  direct  billing  and/or 
payment  arrangements  between  PPOs 
and  OSPs.  Particularly  in  light  of  the 
Commission’s  decision  to  prescribe  a 
per-phone  compensation  rate,  a  direct 
billing/remittance  mechanism  should  be 
relatively  simple  to  administer.  At  the 
same  time,  this  mechanism  gives  OSPs 
and  PPOs  the  incentive  and  ability  to 
adopt  billing  and  payment  procedures, 
or  use  clearinghouses,  that  minimize 
transaction  costs  and  maximize  the 
efficiency  with  which  bills  are  sent  and/ 
or  payments  are  made. 

11.  The  Commission  took  additional 
steps  to  facilitate  direct  billing  and 
minimize  the  administrative  burdens 
involved.  First,  it  limited  responsibility 


for  competitive  payphone  compensation 
to  those  interexchange  carriers  (IXC]s 
that  both:  (1)  Earn  annual  toll  revenues 
in  excess  of  $100  million,  as  reported  in 
the  FCC  staff  report  entitled  "Long 
Distance  Market  Shares;’’  and  (2) 
provide  live  or  automated  operator 
services.  To  extend  compensation 
obligations  to  all  IXCs  would  have 
significantly  increased  the 
administrative  costs  of  a  compensation 
mechanism.  By  contrast,  limiting 
compensation  obligations  to  IXCs 
earning  $100  million  or  more  in  annual 
toll  revenues  and  providing  operator 
services  will  substantially  ease  the 
administrative  burdens  of  billing  and 
collection.  Moreover,  IXCs  earning  less 
than  $100  million  in  toll  revenues  per 
year  collectively  account  for  less  than 
five  percent  of  long-distance  carrier  toll 
revenues,  and  the  payment  obligations 
of  these  carriers,  had  they  been 
included,  would  have  been  quite  low. 

12.  The  Commission  next  concluded 
that  each  individual  IXC’s  compensation 
obligation  shall  be  set  in  accordance 
with  its  relative  share  of  toll  revenues 
among  IXCs  required  to  pay 
compensation.  Although  it  would  be 
most  desirable  to  apportion  IXC 
responsibility  for  compensation  based 
on  the  relative  portion  of  the  total 
access  code  calls  each  carrier  receives 
from  competitive  payphones  as  a  whole, 
neither  the  PPOs  nor  OSPs  have  the 
data  necessary  for  such  an 
apportionment.  These  carriers’  share  of 
toll  revenues  represent  a  next-best 
solution. 

13.  To  identify  the  competitive 
payphones  eligible  for  access  code 
compensation,  the  Commission  required 
LECs  to  provide  each  OSP  responsible 
for  compensation  with  a  list  each 
quarter  of  all  telephone  lines  taking 
customer-owned  coin-operated 
telephone  service  (COCOT]  in  the  LECs’ 
region.  The  Commission  found  that  this 
information  would  enable  OSPs  to 
verify  PPO  bills  without  undue  burden 
on  any  party.  Any  PPO  whose 
payphones  do  not  use  a  COCOT  line 
will  be  responsible  for  providing 
sufficient  verification  information  to 
those  OSPs  to  which  it  sends  bills. 

Ordering  Clauses 

1.  It  is  Ordered,  that  pursuant  to 
authority  contained  in  sections  1, 4,  201- 
205,  218,  220,  and  226  of  the 
Communications  Act  of  1934,  as 
amended,  47  U.S.C.  151, 154,  201-205, 
218,  220,  and  226,  that  the  policies,  rules, 
and  requirements  set  forth  herein  are 
adopted. 

2.  It  is  Further  ordered,  that  the  Chief. 
Common  Carrier  Bureau,  is  delegated 


21040 


Federal  Register  /  Vol.  57.  No.  96  /  Monday.  May  18,  1992  /  Rules  and  Regulations 


authority  to  act  upon  matters  pertaining 
to  implementation  of  the  policies,  rules, 
and  requirements  as  set  forth  herein. 

3.  It  is  Further  ordered,  that  American 
Public  Communication  Council’s  Motion 
for  Collection  of  Information  is  denied. 

4.  It  is  Further  ordered,  that  the 
decisions  in  this  Report  and  Order 
concerning  implementation  of  an  interim 
per-phone  compensation  mechanism 
shall  be  effective,  and  compensation 
shall  begin  to  accrue,  on  the  first  day  of 
the  month  following  publication  of  a 
summary  of  this  Report  and  Order  in  the 
Federal  Register. 

List  of  Subjects 

Communications  common  carriers; 

Pay  telephones. 

Federal  Communications  Commission. 

Donna  R.  Searcy, 

Secretary. 

Amendment  to  the  Code  of  Federal 
Regulations 

Title  47  of  the  CFR,  part  64  is 
amended  as  follows; 

PART  64— MISCELLANEOUS  RULES 
RELATING  TO  COMMON  CARRIERS 

1.  The  authority  citation  for  part  64  is 
revised  to  read  as  follows: 

AAitbority:  Sec.  4.  48  StaL  1066,  as 
amended;  47  U.S.C.  154,  unless  otherwise 
noted.  Interpret  or  apply  secs.  201-4, 218, 225, 
226.  227, 48  Stat.  1070,  as  amended.  1077;  47 
U.S.C.  201-4,  218,  225,  226,  227  unless 
otherwise  noted. 

2.  New  subpart  M  consisting  of 

§  64.1301  is  added  to  part  64  to  read  as 
follows: 

Subpart  M— Competitive  Payphone 
Compensation 

§  64.1301  Competitive  payphone 
compensation. 

(a)  Each  competitive  payphone  shall 
be  eligible  for  compensation  in  the 
amount  of  $6  per  payphone  per  month 
for  originating  interstate  access  code 
calls.  Competitive  payphones  are  those 
pay  telephones  not  owned  or  controlled 
by  the  local  exchange  carriers  (LECsj  or 
AT&T. 

(b)  This  compensation  shall  be  paid 
by  interexchange  carriers  (IXCs)  that 
both: 

(!)  earn  annual  toll  revenues  in  excess 
of  $100  million,  as  reported  in  the  FCC 
staff  report  entitled  “Long  Distance 
Market  Shares:”  and 
(2)  provide  live  or  automated  operator 
services. 

Each  individual  IXCs  compensation 
obligation  shall  be  set  in  accordance 
with  its  relative  share  of  toll  revenues 
among  IXCs  required  to  pay 


compensation.  For  example,  if  total  toll 
revenues  of  IXCs  required  to  pay 
compensation  is  $50  billion,  and  one  of 
these  IXCs  earned  $5  billion  in  total  toll 
revenues,  the  IXC  must  pay  $.60  per 
payphone  per  month. 

(c)  Initial  compensation  obligations 
are  set  forth  in  Appendix  B  of  the 
Commission’s  Second  Report  and  Order 
in  CC  Docket  No.  91-35,  released  May  8, 
1992.  Compensation  obligations  shall  be 
adjusted  periodically  if  the  operational 
status  of  any  eligible  IXC  changes  or  in 
accordance  with  revised  toll  revenue 
data.  In  either  such  event,  the  Common 
Carrier  Bureau  shall  issue  a  public 
notice  showing  the  revised 
compensation  obligations.  'These  revised 
obligations  shall  become  effective  on  the 
date  specified  in  the  public  notice. 

(d)  IXCs  obligated  to  pay 
compensation  and  competitive 
payphone  owners  are  responsibile  for 
establishing  their  own  billing  or 
payment  arrangements. 

(e)  LECs  shall  provide  IXCs  paying 
compensation  under  paragraphs  (b)  and 
(c)  of  this  section  with  a  list  each 
quarter  of  all  telephone  lines  receiving 
customer-owned  coin-operated 
telephone  (COCOT]  service  in  the  LEC’s 
region  as  of  the  date  the  list  was 
generated. 

[FR  Doc  92-11521  Filed  5-15-92;  8:45  am] 
BILLING  CODE  6ri2-«1-M 


47  CFR  Part  73 

[MM  Docket  No.  90-66;  RM-7139;  RM-7368 
&  RM-7369] 

Radio  Broadcasting  Services;  Lincoln, 
Osage  Beach,  Steelville  and  Warsaw, 
MO 

agency:  Federal  Communications 

Commission. 

action:  Final  rule. 

SUMMARY:  The  document  substitutes 
Channel  228C3  for  Chaimel  228A  at 
Osage  Beach.  Missouri,  and  modifies  the 
license  for  Station  KYLC  to  specify 
operation  on  the  higher  class  channel,  in 
response  to  a  petition  filed  by  KRMS- 
KYLC,  Inc.  See  55  FR  7745,  March  5, 
1990.  The  coordinates  for  Channel 
228C3,  Osage  Beach,  are  36-17-33  and 
92-34-24.  To  accommodate  the 
substitution  at  Osage  Beach,  we  shall 
substitute  Channel  253A  for  vacant  but 
applied  for  Channel  229A  at  Warsaw, 
Missouri.  The  coordinates  for  Channel 
253A  are  38-20-30  and  93-21-55.  The 
counterproposals  filed  by  Dennis  J. 
Klautzer  to  allot  Channel  253A  to 
Lincoln,  Missouri  (RM-7368),  and  by 
Twenty-One  Sound  Communications, 
Inc.,  to  substitute  Channel  227C1  for 


Channel  227C2,  Steelville,  Missouri 
(RM-7369),  are  dismissed.  With  this 
action,  this  proceeding  is  terminated. 
EFFECTIVE  DATE:  June  29, 1992. 

FOR  FURTHER  INFORMATION  CONTACT: 
Kathleen  Scheuerle,  Mass  Media 
Bureau,  (202)  634-6530. 

SUPPLEMENTARY  INFORMATION:  This  is  a 
summary  of  the  Commission’s  Report 
and  Order,  MM  Docket  No.  90-66, 
adopted  April  29, 1992,  and  released 
May  13, 1992.  The  full  text  of  this 
Commission  decision  is  available  for 
inspection  and  copying  during  normal 
business  hours  in  the  FCC  Dockets 
Branch  (room  230),  1919  M  Street,  NW., 
Washington,  DC.  The  complete  text  of 
this  decision  may  also  be  purchased 
from  the  Commission’s  copy  contractors. 
Downtown  Copy  Center,  1714  2l8t 
Street,  NW.,  Washington,  DC  2Q036, 

(202)  452-1422. 

List  of  Subjects  in  47  CFR  Part  73 
Radio  broadcasting. 

PART  73-{  AMENDED] 

1.  The  authority  citation  for  part  73 
continues  to  read  as  follows: 

Authority:  47  U.S.C.  154,  303. 

§  73.202  [Amended] 

2.  Section  73.202(b),  the  Table  of  FM 
Allotments  under  Missouri,  is  amended 
by  removing  Channel  228A  and  adding 
Channel  228C3  at  Osage  Beach  and  by 
removing  Channel  229A  and  adding 
Channel  253 A  at  Warsaw. 

Federal  Communications  Commission. 
Midiael  C.  Ruger, 

Acting  Chief.  Allocations  Branch,  Policy  and 
Rules  Division,  Mass  Media  Bureau. 

[FR  Doc.  92-11603  Filed  5-15-92;  8:45  am] 
BILUNO  CODE  S712-«1-M 


47  CFR  Part  97 

[DA  92-568] 

Nonsubstantive  Amendment  of  the 
Amateur  Radio  Service  Rules 
Concerning  Examination  Credit  for 
Handicapped  Persons 

AGENCY:  Federal  Communications 
Commission. 

ACTION:  Final  rule. 

SUMMARY:  This  action  makes  a 
nonsubstantive  change  in  the  amateur 
service  rules  to  clarify  the  time  period  of 
a  severe  handicap.  It  is  necessary  so 
that  the  rule  will  not  be  misunderstood 
by  either  examinees  or  physicians.  The 
effect  of  the  rule  change  is  to  provide 
specificity  concerning  the  duration  of  a 
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severe  handicap  to  the  amateur 
community. 

EFFECTIVE  DATE:  July  15, 1992. 

FOR  FURTHER  INFORMATION  CONTACr. 

Maurice  J.  DePont,  Private  Radio 
Bureau,  Federal  Communications 
Commission,  Washington,  DC,  20554, 

(202)  632-4964. 

SUPPLEMENTARY  INFORMATION: 

Order 

Adopted:  May  7, 1992;  Released:  May 
13,  1992 

By  the  Chief,  Private  Radio  Bureau: 

1.  On  December  13, 1990,  the 
Commission  adopted  a  Report  and 
Order  in  this  proceeding  56  FR  28 
January  2, 1991  that  exempted  from  the 
higher  speed  Morse  code  telegraphy 
examinations  amateur  operator 
licensees  who,  because  of  severe 
handicaps,  are  incapable  of  passing 
those  examinations,  and  who  obtain  a 
physician’s  certiHcation  to  that  effect.* 
On  August  12, 1991,  the  Commission 
acted  on  petitions  for  reconsideration 
and  adopted  a  Memorandum  Opinion 
and  Order  that  amended  the  amateur 
service  rules  to  specify  that  the  duration 
of  the  severe  handicap  extends  for  more 
than  365  days  beyond  the  date  of  the 
physician’s  certification.* 

2.  Mr.  David  B.  Popkin  requests  that 
the  rule  concerning  the  duration  of  a 
severe  handicap  be  further  clarified.  He 
states  that  the  current  wording  of  the 
rule  might  be  interpreted  to  mean  that 
the  examinee  must  wait  for  more  than 
365  days  in  order  to  confirm  that  the 
handicap  actually  will  extend  for  the 
required  time. 

3.  Although  we  are  not  aware  of  any 
instance  where  an  examinee  was 
confused  about  the  meaning  of  the  rule, 
we  will  clarify  the  rule  in  order  to  avoid 
any  possible  misunderstanding.  The 
change  adopted  herein  is  merely  a 
nonsubstantive  restatement  of  the  rule. 

4.  Because  the  rule  amendment 
adopted  herein  is  nonsubstantive  in 
nature,  the  notice  and  comment 
provisions  of  section  553  of  the 
Administrative  Procedure  Act,  5  U.S.C. 
553,  need  not  be  complied  with. 
Authority  for  this  action  is  contained  in 
§  0.331(a)(1)  of  the  Commission’s  Rules, 
47  CFR  0.331(a)(1),  and  47  U.S.C.  303(r). 

5.  Accordingly,  it  is  ordered,  that  part 
97  is  amended,  effective  July  15, 1992,  as 
set  forth  below. 

6.  In  view  of  the  foregoing,  the  petition 
for  reconsideration  filed  by  Mr.  David  B. 
Popkin,  on  September  16, 1991,  is  moot 
and  is  dismissed. 


*  5  FCC  Red  7626  (1990). 

*  6  FCC  Red  5083  (1991). 


7.  For  further  information  concerning 
this  Order  contact  Maurice  J.  DePont, 
Private  Radio  Bureau,  (202)  632-4964. 

List  of  Subjects  in  47  CFR  Part  97 

Handicapped  amateurs.  Radio, 
Volunteers. 

Federal  Communications  Commission. 

Ralph  A.  Haller, 

Chief,  Private  Radio  Bureau. 

Rule  Change 

Part  97  of  chapter  I  of  title  47  of  the 
Code  of  Federal  Regulations  is  amended 
as  follows: 

1.  The  authority  citation  for  part  97 
continues  to  read  as  follows: 

Authority  citation;  48  Stat.  1066, 1082,  as 
amended:  47  U.S.C.  154, 303.  Interpret  or 
apply  48  Stat.  1064-1068, 1081-1105,  as 
amended;  47  U.S.C.  151-155,  301-609,  unless 
otherwise  noted. 

2.  Section  97.505(a)(5)(i)  is  revised  to 
read  as  follows; 

§  97.505  Element  credit. 

(a)  *  *  * 

(5)  *  *  * 

(i)  A  physician’s  certification  stating 
that  because  the  person  is  an  individual 
with  a  severe  handicap,  the  duration  of 
which  will  extend  for  more  than  365 
days  beyond  the  date  of  certification, 
the  person  is  unable  to  pass  a  13  or  20 
words  per  minute  telegraphy 
examination;  and 
***** 

(FR  Doc.  92-11602  Filed  5-15-92;  8:45  am] 
BILLING  CODE  6712-01-M 


GENERAL  SERVICES 
ADMINISTRATION 

48  CFR  Part  552 

[Acquisition  Circular  AC-91-2,  Supplement 
No.  1] 

General  Services  Administration 
Acquisition  Regulation;  Revision  to 
GSAR  Eiigibie  Products  From 
Nondesignated  Countries— Waiver 

agency:  Office  of  Acquisition  Policy, 
GSA. 

action:  Temporary  rule. 

SUMMARY:  This  supplement  to  the 
General  Services  Administration 
Acquisition  Regulation  (GSAR), 
Acquisition  Circular  AC-91-2,  extends 
its  expiration  date  to  March  24, 1993. 

The  supplement  extends  the  policies  and 
procedures  established  in  AC-91-2, 
which  revised  part  552  of  the  regulation, 
to  provide  a  clause  for  use  in 
procurements  subject  to  the  Trade 
Agreements  Act  (TAA),  19  U.S.C.  2501- 


2582,  that  permits  offerors  to  offer  end 
products  from  nondesignated  countries 
where  specific  circumstances  exist  and 
GSA  decides  to  exercise  the  authority 
delegated  by  the  U.S.  Trade 
Representative  to  waive  the  purchasing 
firohibition  on  such  end  products  set 
forth  in  the  TAA. 

DATES:  Effective  Date:  March  25, 1992. 
Expiration  Date:  March  24, 1993. 

FOR  FURTHER  INFORMATION  CONTACT: 

Edward  McAndrew,  Office  of  GSA 
Acquisiton  Policy  (VP),  (202)  501-1224. 

Government  Procurement 

1,  The  authority  citation  for  48  CFR 
part  552  continues  to  read  as  follows: 

Authority:  40  U.S.C.  486(c). 

PART  552— [AMENDED] 

2.  48  CFR  part  552  is  amended  by  the 
following  supplement  to  Acquisition 
Circular  AC-91-2: 

General  Services  Administration 
Acquisition  Regulation  Acquisition 
Circular  AC-91-2;  Supplement  No.  1 

To:  All  GSA  contracting  activities. 
Subject:  Revision  to  GSAR  552.225-72, 
Eligible  Products  from  Nondesignated 
Countries-Waiver. 

May  1, 1992. 

1.  Purpose.  This  supplement  extends 
the  expiration  date  of  the  General 
Services  Administration  Acquisition 
Regulation  Acquisition  Circular  AC-91- 
2. 

2.  Effective  date.  March  25, 1992. 

3.  Expiration  date.  Acquisition 
Circular  AC-91-2  and  this  Supplement 
No.  1  will  expire  on  March  24, 1993, 
unless  canceled  earlier. 

Arthur  E.  Ronkovich, 

Acting  Associate  Administrator  for 
Acquisition  Policy. 

(FR  Doc  92-11559  Filed  5-15-92;  8:45  am] 
BILUNG  CODE  6820-61-M 


DEPARTMENT  OF  COMMERCE 

National  Oceanic  and  Atmospheric 
Administration 

50  CFR  Part  663 

[Docket  No.  920400-2100] 

Pacific  Coast  Groundfish  Fishery 

agency:  National  Marine  Fisheries 
Service  (NMFS),  NOAA,  Commerce. 
action:  Notice  of  closure,  and  request 
for  comments. 

summary:  NOAA  announces  the 
prohibition  on  further  processing  at  sea 
of  Pacific  whiting.  This  action  is 
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necessary  to  provide  adequate  amounts 
of  whiting  for  delivery  to  shoreside 
processors  and  to  achieve  the 
allocations  adopted  for  1992. 

DATES:  Effective  from  0001  hours  (local 
time)  May  6. 1992  until  modified, 
superseded,  or  rescinded.  Comments 
will  be  accepted  through  June  2, 1992. 
ADDRESSES:  Submit  comments  to 
Holland  A.  Schmitten,  Director, 
Northwest  Region,  National  Marine 
Fisheries  Service.  NOAA,  7600  Sand 
Point  Way  NE..  BIN  C1570Q— Bldg.  1. 
Seattle,  Washington  98115-0070;  or 
Charles  E.  Fullerton.  Director,  Southwest 
Region.  National  Marine  Fisheries 
Service.  NOAA,  501  West  Ocean  Blvd.; 
suite  4200,  Long  Beach.  California  90802- 
4213. 

FOR  FURTHER  INFORMATION  CONTACT; 

William  L  Robinson  at  (206)  526-6140: 
or  Rodney  Mclnnis  at  (310)  980-4040. 
SUPPLEMENTARY  INFORMATION:  The 
emergency  interim  rule  allocating  the 
1992  Pacific  whiting  resource  at  50  CFR 
663.23(b)(5)  (57  FR  13661:  April  17, 1992) 
initially  limited  the  amount  of  the  1992 
Pacific  whiting  (whiting)  harvest 
guideline  of  206,800  metric  tons  (mt)  that 
could  be  processed  at  sea  in  the 
exclusive  economic  zone  (EEZ)  to  98.800 
mt  with  80,000  mt  allocated  for 
shoreside  processing  and  30,000  mt 
remaining  in  reserve.  The  best  available 
information  indicates  that 
approximately  61.000  mt  of  whiting  had 
been  processed  at-sea  by  April  28. 1992. 
and  that  the  initial  limit  for  at-sea 
processing  of  98.800  mt  would  be 


reached  by  May  6, 1992.  Accordingly,  at- 
sea  processing  of  Pacific  whiting  is 
prohibited  as  of  that  date.  Further 
amounts  may  be  made  available  for  at- 
sea  processing,  but  not  before 
September  1. 1992,  as  set  forth  at  57  FR 
13661. 

The  regulations  at  50  CFR 
663.23{b)(5)(vii)  state  that  the  Secretary 
of  Commerce  (Secretary)  will  announce 
in  the  Federal  Register  when  the  initial 
limit  for  at-sea  processing,  or  additional 
amounts  made  available  for  at-sea 
processing,  have  been  reached,  at  which 
time  further  at-sea  processing  in  the 
fishery  management  area  will  be 
prohibited.  However,  in  order  to  prevent 
exceeding  the  limits  or  underutilizing  the 
resource,  adjustments  may  be  made 
effective  immediately  by  actual  notice  to 
fishermen  and  processors  (by  phone, 
fax,  computerized  bulletin  board,  letter, 
press  release,  and/or  U.S.  Coast  Guard 
Notice  to  Mariners),  followed  by 
publication  in  the  Federal  Register,  in 
which  instance  public  comment  will  be 
sought  for  a  reasonable  period  of  time 
thereafter.  The  at-sea  processing 
industry  was  advised  of  this  action  by 
“actual  notice"  on  May  4-5, 1992.  This 
Federal  Register  notice  confirms  the 
action. 

Secretarial  Action 

For  the  reason  stated  above,  the 
Secretary  announces  that  after  0001 
hours  (local  time)  May  6, 1992,  in  the 
fishery  management  area,  further  at-sea 
processing  of  Pacific  whiting  is 
prohibited  (except  for  Pacific  whiting 


that  was  on  board  prior  to  that  time) 
and  further  taking  and  retaining,  or 
receiving  (except  as  cargo)  of  Pacific 
whiting  by  a  vessel  with  processed 
whiting  on  board  is  prohibited. 

ClassificatioD 

This  action  is  taken  under  the 
authority  of,  and  in  accordance  with  50 
CFR  663.23(b)(5)  (iv)  and  (vii).  The 
public  had  opportunities  to  comment  on 
the  emergency  rule  that  provides  the 
authority  for  this  action  during  the 
meeting  of  the  Council  and  its  advisory 
committees  in  March  1992.  The 
determination  to  prohibit  the  at-sea 
processing  of  Pacific  whiting  is  based  on 
the  most  recent  data  available.  The 
aggregate  data  upon  which  the 
determination  is  based  are  available  for 
public  inspection  at  the  Office  of  the 
Director,  Northwest  Region  (see 
ADDRESSES)  during  business  hours  until . 
June  2, 1992. 

This  action  is  in  compliance  with 
Executive  Order  12291. 

List  of  Subjects  in  50  CFR  Part  663 

Administrative  practice  and 
procedure,  Fisheries,  Fishing. 
Recordkeeping  and  reporting 
requirements. 

Authority:  16  U.S.C  1801  et  seq. 

Dated:  May  12. 1992. 

David  S.  Crestin, 

Acting  Director,  Office  of  Fisheries 
Conservation  and  Management.  National 
Marine  Fisheries  Service. 

(FR  Doc.  92-11532  Filed  5-15-92;  8:45  am) 
BILUNO  CODE  3S10-22-M 
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Federal  Register 
Vol.  57.  No.  96 
Monday,  May  18,  1992 


This  section  of  the  FEDERAL  REGISTER 
contains  notices  to  the  public  of  the 
proposed  issuance  of  rules  and 
regulations.  The  purpose  of  these  notices 
is  to  give  interested  persons  an 
opportunity  to  participate  in  the  rule 
making  prior  to  the  adoption  of  the  final 
rules. 

NUCLEAR  REGULATORY 
COMMISSION 

10  CFR  Part  35 

fDocket  No.  PRM-35-10A] 

American  College  of  Nuclear  Medicine; 
Receipt  of  an  Amended  Petition  for 
Rulemaking 

AGENCY:  Nuclear  Regulatory 
Commission 

action:  Amended  petition  for 
rulemaking:  Notice  of  receipt. 

summary:  The  Commission  is  publishing 
for  public  comment  a  notice  of  receipt  of 
an  amended  petition  for  rulemaking 
which  was  filled  with  the  Commission 
by  the  American  College  of  Nuclear 
Medicine.  The  amended  petition  was 
docketed  by  the  Commission  on  April 
21, 1992,  and  has  been  assigned  Docket 
No.  PRM-35-10A.  The  petitioner,  in  both 
the  original  petition  and  in  this 
amendment  to  that  petition,  requests 
that  the  Commission  amend  its 
regulations  regarding  confinement, 
safety  instructions,  and  precautions 
used  for  patients  receiving 
radiopharmaceutical  therapy  in  amounts 
greater  than  30  millicuries.  The 
petitioner  requests  that  the  original 
petition  be  expanded  to  consider  the 
need  to  allow  amounts  greater  than  30 
millicuries  to  be  used  in  diagnostic 
studies  and  to  add  a  definition  of 
confinement. 

dates:  Submit  comments  by  July  17, 
1992.  Comments  received  after  this  date 
will  be  considered  if  it  is  practical  to  do 
so  but  the  Commission  is  able  to  assure 
consideration  only  for  comments 
received  on  or  before  this  date. 
ADDRESSES:  Submit  written  comments 
to  the  Secretary  of  the  Commission,  U.S. 
Nuclear  Regulatory  Commission, 
Washington,  DC  20555,  Attention: 
Docketing  and  Service  Branch. 

For  a  copy  of  the  petition,  write:  Rules 
Review  Section,  Rules  and  Directives 
Review  Branch,  Division  of  Freedom  of 
Information  and  Publications  Services, 


Office  of  Administration,  U.S.  Nuclear 
Regulatory  Commission,  Washington, 

DC  20555.  Telephone:  301-492-7758  or 
Toll  Free:  800-368-5642. 

The  petition  and  copies  of  comments 
received  may  be  inspected  and  copied 
for  a  fee  at  the  NRC  Public  Document 
Room,  2120  L  Street  NW.  (Lower  Level), 
Washington,  DC. 

FOR  FURTHER  INFORMATION  CONTACT: 

Michael  T.  Lesar,  Chief,  Rules  Review 
Section,  Rules  and  Directives  Review 
Branch,  Division  of  Freedom  of 
Information  and  Publications  Services, 
Office  of  Administration,  U.S.  Nuclear 
Regulatory  Commission,  Washington, 

DC  20555,  Telephone;  301^92-7758  or 
Toll  Free:  800-368-5642. 

SUPPLEMENTARY  INFORMATION: 
Background 

On  January  14, 1992,  the  Nuclear 
Regulatory  Commission  (NRC)  docketed 
a  petition  for  rulemaking  submitted  by 
the  American  College  of  Nuclear 
Medicine  (PRM-35-10).  The  notice  of 
receipt  of  this  petition  was  published  on 
March  9, 1992  (57  FR  8282),  and  a 
document  correcting  a  typographical 
error  in  u  reference  to  codified  text  from 
§  35.72(a)(2)  to  §  35.75(a)(2)  was 
published  on  March  24, 1992  (57  FR 
10143).  On  April  21, 1992,  the  NRC 
docketed  an  amendment  to  this  petition. 
The  amended  petition  was  also 
submitted  by  the  American  College  of 
Nuclear  Medicine.  The  amended  petition 
was  assigned  docket  number  PRM-35- 
lOA.  The  amended  petition  supplements 
the  original  petition  by  requesting  that 
the  NRC  consider  the  need  to  allow  the 
use  of  amounts  greater  than  30 
millicuries  in  diagnositic  studies  and 
add  a  definition  of  the  term 
confinement. 

The  petitioner  requests  amendments 
to  10  CFR  part  35  that  would  clarify  the 
requirement  for  confinement  for 
ambulatory  patients  receiving  oral  or 
intravenous  radiopharmaceuticals  in 
amounts  greater  than  30  millicuries  and 
allow  patients  the  option  to  be  treated 
on  an  outpatient  basis  if  they  qualify 
medically. 

The  petitioner  states  that  the 
requested  amendment  is  in  the  best 
interest  of  patients  who  require  access 
to  affordable  quality  care  and  that 
scientiHc  published  data  support  the 
changes  requested  by  the  petition  as 
consistent  with  protection  of  the  public 
as  stated  in  10  CFR  part  35. 


Petitioner’s  Request 

The  petitioner  requests  the  NRC  to 
revise  10  CFR  part  35  to¬ 
ll)  Delete  the  requirement  in  10  CFR 
35.75  (a)  (2)  that  licensees  may  not 
authorize  release  from  confinement  for 
medical  care  any  patient  administered  a 
radiopharmaceutical  until  the  activity  in 
the  patient  is  less  than  30  millicuries; 

(2)  Amend  §  35.75  (a)  (2)  to  allow  for 
an  outpatient  option  instead  of 
mandating  confinement  for  patients 
receiving  oral  or  intravenous 
radiopharmaceuticals  in  amounts 
greater  than  30  millicuries. 

(3)  Allow  doses  greater  than  30 
millicuries  to  be  used  in  diagnostic 
studies,  in  addition  to  radioisotope 
therapy.  The  petitioner  believes  that 
these  doses  are  desirable  in  that  many 
of  the  new  Technetium  99m  labeled 
radiopharmaceuticals  available  today 
can  be  performed  without  risk  to  the 
health  and  safety  of  the  public  or 
occupational  workers. 

(4)  Define  "confinement”  to  mean 
remaining  in  a  hospital  or  a  private 
residence. 

Reasons  for  Petition 

Section  35.75  prohibits  an  NRC 
medical  use  licensee  from  releasing  from 
confinement  for  medical  care  any 
patient  administered  a 
radiopharmaceutical  until  certain 
criteria  are  met.  One  of  the  criteria  is 
that  the  activity  in  the  patient  is  less 
than  30  millicuries.  The  petitioner 
believes  that  the  regulation  should  be 
clarified  to  allow  for  temporary  home 
confinement.  The  petitioner  claims  that 
with  the  advent  of  monoclonal 
radiolabelled  antibodies  and  other  new 
radiopharmaceuticals  for  diagnosis  and 
treatment,  outpatient  diagnosis  and 
therapy  would  provide  efficient  care  and 
allow  costs  to  be  minimized  without 
increased  risk  to  the  public.  The 
petitioner  also  states  that  published 
scientific  papers  attest  to  the  safety  of 
outpatient  radiopharmaceutical  therapy 
in  doses  of  up  to  400  millicuries  of  1-131 
Nal. 

Conclusion 

The  petitioner  states  that  if  this 
amended  petiton  is  granted,  it  would 
benefit  patients  by  giving  them 
affordable  quality  care  while  allowing 
them  to  be  diagnosed  and  treated  on  an 
outpatient  basis  instead  of  being 
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confined  to  a  hospital.  The  petitioner 
claims  that  scientific  studies  support  the 
finding  that  diagnosing  and  treating 
patients  on  an  outpatient  basis  with 
radiopharmaceuticals  in  doses  greater 
than  30  millicuries  would  not  create  a 
safety  hazard  to  the  public. 

Dated  at  Rockville.  Maryland,  this  12th  day 
of  May  1992. 

For  the  Nuclear  Regulatory  Commission. 
Samuel  |.  Chilk. 

Secretary  of  the  Commission 

(FR  Doc.  92-11589  Filed  5-15-92:  8:45  am| 

BILUNG  CODE  7S90-01-tM 

DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Administration 

21  CFR  Parts  10, 12, 16, 20, 500,  510, 
511,  and  514 

(Docket  No.  88N-0058] 

RIN  0905-AA96 

New  Animal  Drug  Regulations; 
Extension  of  Comment  Period 

AGENCY:  Food  and  Drug  Administration. 
HHS. 

action:  Proposed  rule;  extension  of 
comment  period. 

summary:  The  Food  and  Drug 
Administration  (FDA)  is  extending  to 
July  17, 1992.  the  comment  period  for  the 
proposed  rule  to  revise  its  regulations 
governing  the  approval,  disapproval, 
and  withdrawal  of  approval  for 
marketing  of  new  animal  drugs,  which 
published  in  the  Federal  Register  of 
December  17, 1991  (56  FR  65544).  FDA  is 
taking  this  action  in  response  to 
requests  for  an  extension  of  the 
comment  period. 

DATES:  Comments  by  July  17. 1992. 
ADDRESSES:  Submit  written  comments 
to  Dockets  Management  Branch  (HFA- 
305),  Food  and  Drug  Administration.  Rm. 
1-23. 12420  Parklawn  Dr..  Rockville.  MD 
20857. 

FOR  FURTHER  INFORMATION  CONTACT: 

Bob  G.  Griffith.  Center  for  Veterinary 
Medicine  (HFV-110),  Food  and  Drug 
Administration,  7500  Standish  PI.. 
Rockville.  MD  20857,  301-295-8612. 
SUPPLEMENTARY  INFORMATION:  In  the 
Federal  Register  of  December  17, 1991 
(56  FR  65544),  FDA  issued  a  proposed 
rule  to  revise  the  animal  drug 
regulations  governing  the  approval, 
disapproval,  and  withdrawal  of 
approval  for  marketing  of  new  animal 
drugs.  Interested  persons  were  given 
until  February  18, 1992,  to  respond  to  the 
proposal.  In  the  Federal  Register  of 


February  20. 1992  (57  FR  6081),  FDA 
extended  the  comment  period  to  May  18. 
1992;  this  extension  was  based  upon 
requests  from  several  industry 
associations.  FDA  has  received  requests 
for  an  extension  of  the  comment  period 
for  an  additional  60  days.  After  careful 
consideration,  FDA  is  granting  the 
extension.  Accordingly,  the  comment 
period  is  extended  to  July  17. 1992. 

Interested  persons  may  submit  to  the 
Dockets  Management  Branch  (address 
above)  written  comments  regarding  the 
proposal.  Two  copies  of  any  comments 
are  to  be  submitted,  except  that 
individuals  may  submit  one  copy. 
Comments  are  to  be  identified  with  the 
docket  number  found  in  brackets  in  the 
heading  of  this  document.  Received 
comments  may  be  seen  in  the  office 
above  between  9  a.m.  and  4  p.m., 
Monday  through  Friday. 

Dated:  May  13. 1992. 

Michael  R.  Taylor, 

Deputy  Commissioner  for  Policy. 

(FR  Doc.  92-11667  Filed  5-14-92: 10:33  am] 

BILLING  CODE  4160-01-F 


21  CFR  Parts  226,  510,  and  514 

(Docket  No.  88N-0038] 

RIN  0905-AA96 

Records  and  Reports  Concerning 
Experience  With  the  New  Animal 
Drugs  for  Which  an  Approved 
Application  is  in  Effect;  Extension  of 
Comment  Period 

agency:  Food  and  Drug  Administration. 
HHS. 

action:  Proposed  rule:  extension  of 
comment  period. 

summary:  The  Food  and  Drug 
Administration  (FDA)  is  extending  to 
July  17. 1992.  the  comment  period  for  the 
proposed  rule  to  amend  its  regulations 
regarding  the  requirements  for 
recordkeeping  and  reporting  of  adverse 
experiences  and  other  information 
relating  to  products  covered  by 
approved  new  animal  drug  and 
medicated  feed  applications,  which 
published  in  the  Federal  Register  of 
December  17. 1991  (56  FR  65581).  FDA  is 
taking  this  action  in  response  to  a 
request  for  an  extension  of  the  comment 
period. 

DATES:  Comments  by  July  17, 1992. 
ADDRESSES:  Submit  written  comments 
to  Dockets  Management  Branch  (HFA- 
305),  Food  and  Drug  Administration,  Rm. 
1-23, 12420  Parklawn  Dr.,  Rockville.  MD 
20855. 


FOR  FURTHER  INFORMATION  CONTACT: 

William  C.  Keller,  Center  for  Veterinary 
Medicine  (HFV-210).  Food  and  Drug 
Administration.  7500  Standish  PI., 
Rockville.  MD  20855,  301-295-8722. 
SUPPLEMENTARY  INFORMATION:  In  the 
Federal  Register  of  December  17, 1991 
(56  FR  65581),  FDA  issued  a  proposed 
rule  to  amend  the  regulations  regarding 
the  requirements  for  recordkeeping  and 
reporting  of  adverse  experiences  and 
other  information  relating  to  products 
covered  by  approved  new  animal  drug 
and  medicated  feed  applications. 
Interested  persons  were  given  until 
February  18, 1992,  to  respond  to  the 
proposal.  In  the  Federal  Register  of 
February  20, 1992  (57  FR  6082).  FDA 
extended  this  comment  period  to  May 
18. 1992.  This  decision  was  based  on 
requests  from  several  industry 
associations  for  an  extension  because  of 
the  time  required  to  solicit  views  from 
various  members  and  to  properly 
respond  to  the  proposal.  A  request  has 
been  received  to  further  extend  the 
comment  period  for  an  additional  60 
days.  After  careful  consideration  and 
good  cause  having  been  shown,  the 
comment  period  is  extended  to  July  17, 
1992. 

Interested  persons  may  submit  to  the 
Dockets  Management  Branch  (address 
above),  written  comments  regarding  this 
proposal.  Two  copies  of  any  comments 
are  to  be  submitted,  except  that 
individuals  may  submit  one  copy. 
Comments  are  to  be  identified  with  the 
docket  number  found  in  brackets  in  the 
heading  of  this  document.  Received 
comments  may  be  seen  in  the  office 
above  between  9  a.m.  and  4  p.m., 
Monday  through  Friday. 

Dated:  May  13. 1992. 

Michael  R.  Taylor, 

Deputy  Commissioner  for  Policy. 

(FR  Doc.  92-11666  Filed  5-14-92: 10:33  am) 
BILUNG  CODE  416(M)1-F 

DEPARTMENT  OF  THE  TREASURY 

Internal  Revenue  Service 

26  CFR  Part  1 

RIN  1545-AP49, 1545-A015 

Arbitrage  Restrictions  on  Tax  Exempt 
Bonds 

agency:  Internal  Revenue  Service. 
Treasury. 

action:  Notice  of  proposed  rulemaking 
by  cross-reference  to  temporary 
regulations. 

summary:  In  the  rules  and  regulations 
portion  of  this  issue  of  the  Federal 
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Register,  the  Internal  Revenue  Service  is 
issuing  temporary  regulations  relating  to 
arbitrage  restrictions  applicable  to  tax 
exempt  bonds  issued  by  state  and  local 
governments  under  section  103  of  the 
Internal  Revenue  Code.  The  text  of  the 
temporary  regulations  also  serves  as  the 
comment  document  for  this  notice  of 
proposed  rulemaking. 

DATES:  Written  comments  and  requests 
for  a  public  hearing  must  be  received  by 
July  17. 1992. 

ADDRESSES:  Send  comments  and 
requests  for  a  public  hearing  to:  Internal 
Revenue  Service,  P.O.  Box  7604,  Ben 
Franklin  Station,  Attn:  CC:CORP:T:R 
(FI-91-86.  FI-67-69),  room  5228, 
Washington,  DC  20044. 

FOR  FURTHER  INFORMATION  CONTACT: 
William  P.  Cejudo,  202-566-3283  (not  a 
toll-free  number). 

SUPPLEMENTARY  INFORMATION: 

Background 

Temporary  regulation  §  1.148-13T 
published  in  the  rules  and  regulations 
portion  of  this  issue  of  the  F^eral 
Register  is  issued  to  provide  authority 
for  the  Commissioner  to  refund  a  rebate 
overpayment  under  certain  conditions. 
The  temporary  regulation  provides  that 
an  issuer  must  have  made  an 
overpayment  as  a  result  of  a  mistake  of 
law  or  fact  to  qualify  for  a  refund. 
Temporary  regulation  §  1.148-12T  is 
issued  to  simplify  the  arbitrage  area  by 
integrating  the  duplicative  arbitrage 
rebate  and  yield  restriction  regulations 
for  certain  eligible  bonds.  This 
temporary  regulation  permits  payment 
of  arbitrage  rebate  under  section  148(f) 
to  satisfy  certain  otherwise  applicable 
investment  yield  restrictions  under 
section  148(a).  The  text  of  these  new 
temporary  regulations  serves  as  a 
comment  document  for  this  notice  of 
proposed  rulemaking. 

For  the  text  of  the  temporary 
regulations,  see  T.D.  8418  published  in 
the  rules  and  regiilations  portion  of  this 
issue  of  the  Federal  Register. 

Special  Analyses 

It  has  been  determined  that  these 
proposed  rules  are  not  major  rules  as 
defined  in  Executive  Order  12291. 
Therefore,  a  Regulatory  Impact  Analysis 
is  not  required.  It  has  also  been 
determined  that  section  553(b)  of  the 
Administrative  Procedure  Act  (5  U.S.C. 
chapter  5)  and  the  Regulatory  Flexibility 
Act  (5  U.S.C.  chapter  6)  do  not  apply  to 
these  regulations,  and  therefore,  an 
initial  Regulatory  Flexibility  Analysis  is 
not  required.  Pursuant  to  section  7805(f) 
of  the  Internal  Revenue  Code,  these 
regulations  will  be  submitted  to  the 
Chief  Counsel  for  Advocacy  of  the  Small 


Business  Administration  for  comment  on 
their  impact  on  small  business. 

Comments  and  Requests  for  a  Public 
Hearing 

Before  the  adoption  of  these  proposed 
regulations,  consideration  will  be  given 
to  any  written  comments  that  are 
submitted  (preferably  a  signed  original 
and  eight  copies)  to  the  Internal 
Revenue  Service.  All  comments  will  be 
available  for  public  inspection  and 
copying.  A  public  hearing  will  be  held 
upon  written  request  to  the  Internal 
Revenue  Service  by  any  person  who 
also  submits  written  comments.  If  a 
public  hearing  is  held,  notice  of  the  time, 
place,  and  date  will  be  published  in  the 
Federal  Register. 

Drafting  Informadon 

The  principal  authors  of  these 
proposed  regulations  are,  for  §  1.148- 
13T,  William  P.  Cejudo,  Financial 
Institutions  &  Products,  Branch  5, 
Internal  Revenue  Service;  and,  for 
§  1.148-12T,  David  A.  Walton,  Office  of 
Tax  Legislative  Counsel,  Department  of 
the  Treasury,  and  John  J.  Cross  III, 
Office  of  Assistant  Chief  Counsel 
(Financial  Institutions  &  Products), 
Internal  Revenue  Service.  However, 
other  personnel  from  the  Service  and 
Treasury  Department  participated  in 
their  development. 

List  of  Subjects  in  26  CFR  1.61-1.281-4 

Deductions,  Exemptions,  Income 
taxes.  Reporting  and  recordkeeping 
requirements.  Taxable  income. 

Proposed  Amendments  to  the 
Regulations 

The  temporary  regulations,  T.D.  8418, 
published  in  the  Rules  and  Regulations 
portion  of  this  issue  of  the  Federal 
Register,  are  hereby  also  proposed  as 
final  regulations  under  sections  103  and 
148  of  the  Internal  Revenue  Code. 

Joe  Kump, 

Acting  Commissioner  of  Internal  Revenue. 
(FR  Doc.  92-11319  Filed  5-12-92;  11:42  am] 
BILLING  CODE  483(M>1-M 


26  CFR  Part  31 
[IA-28-911 
RIN  1545-AP91 

Deposits  Of  Employment  Taxes 

agency:  Internal  Revenue  Service, 
Treasury. 

ACTION:  Notice  of  proposed  rulemaking. 

summary:  This  document  contains 
proposed  amendments  to  the  regulations 
relating  to  the  deposit  of  Federal 


employment  taxes  (including  railroad 
retirement  taxes).  The  proposed 
amendments  simplify  the  current 
employment  tax  deposit  system,  which 
many  employers  now  find  confusing  and 
complex,  and  replace  it  with  a  new 
system  designed  to  be  clearer  and  easier 
to  understand.  The  new  system  treats  an 
employer  as  either  a  “Monthly 
Depositor”  or  a  “Semi-Weekly 
Depositor”  and  consists  of  three  basic 
deposit  timetables.  The  first  (the 
“Monthly”  rule)  generally  provides  that 
certain  depositors  make  deposits 
monthly  for  an  entire  calendar  quarter 
(or  calendar  year  in  the  case  of  annual 
filers).  The  second  (the  “Semi-Weekly” 
rule)  replaces  the  current  eighth-monthly 
system  with  a  rule  which  generally 
requires  deposits  on  or  before  Tuesday 
and  Friday.  These  two  rules  are  based 
on  a  lookback  to  the  depositor’s  prior 
deposit  history.  The  third  (the  “One- 
Day”  rule)  is  an  exception  which 
continues  the  present  requirement  that 
any  accumulation  of  employment  taxes 
of  $100,000  or  more  must  be  deposited 
by  the  next  banking  day. 

DATES:  Written  comments,  requests  to 
appear  and  outlines  of  oral  comments  to 
be  presented  at  the  hearing  must  be 
received  by  July  20, 1992.  A  public 
hearing  on  the  proposed  regulations  is 
schedided  for  August  3, 1992.  See  notice 
of  public  hearing  published  elsewhere  in 
this  issue  of  the  Federal  Register. 
ADDRESSES:  Submit  comments  and 
requests  to  appear  (with  outlines  of  oral 
comments  to  be  presented)  at  the  public 
hearing  to:  Internal  Revenue  Service, 
Attention:  CC:CORP:T:R  (IA-28-91), 

P.O.  Box  7604,  Ben  Franklin  Station, 
Washington.  DC  20044.  In  the 
alternative,  comments  and  requests  may 
be  hand-delivered  to  CC:CORP:T:R  (IA- 
28-91),  Internal  Revenue  Service,  Room 
5228, 1111  Constitution  Ave.,  NW., 
Washington,  DC  20224. 

FOR  FURTHER  INFORMATION  CONTACT: 
Vincent  G.  Surabian,  telephone  (202) 
566-5985  (not  a  toll-free  number). 
SUPPLEMENTARY  INFORMATION 
Background 

Section  31.6302(c)-l  of  the 
Employment  Tax  Regulations  was 
originally  adopted  on  January  13. 1959, 
by  T.D.  6354  (1959-1  C.B.  263)  and 
amended  several  times  thereafter.  That 
section  currently  sets  forth  a 
methodology  for  determining  a  deposit 
obligation  based  on  the  aggregate 
amount  of  taxes  accumulated  with 
respect  to  wages  paid  during  a  specified 
deposit  period.  Regulation  §  31.6302(c)-2 
was  originally  adopted  on  December  20, 
1960,  by  T.D.  6516  and  amended  several 
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times  thereafter.  That  section  provides 
similar  rules  with  respect  to  railroad 
retirement  taxes.  Section  226  of  the 
Railroad  Retirement  Solvency  Act  of 
1983.  Public  Law  No.  98-76  (1983-2  C.B. 
375).  97  Stat.  411,  provides  that  the  time 
for  making  deposits  prescribed  under 
section  6302  of  the  Internal  Revenue 
Code  with  respect  to  railroad  retirement 
taxes  shall  be  the  same  as  the  times 
prescribed  for  withheld  income  and 
Social  Security/Medicare  taxes. 

Explanation  of  Provisions 

In  General 

Under  the  proposed  amendments,  an 
employer  is  either  a  Monthly  or  Semi- 
Weekly  depositor.  The  employer’s 
depositor  status  for  a  calendar  quarter 
will  be  based  on  the  employer's  prior 
deposit  history  during  a  “base  period.” 
The  base  period  is  a  four  calendar 
quarter  period  that  ends  with  the  second 
preceding  quarter.  For  example,  the  base 
period  for  the  calendar  quarter  of 
January  through  March  1993  is  October 
1991  through  September  1992  (the  fourth 
quarter  of  1991  and  the  first  three 
quarters  of  1992).  The  “second  preceding 
quarter”  provision  is  designed  to 
provide  employers  with  ample  lead  time 
to  make  this  determination  before  the 
beginning  of  a  calendar  quarter. 

Monthly  depositors  make  deposits 
under  the  Monthly  rule,  described 
below.  Semi-Weekly  depositors  make 
deposits  under  the  Semi-Weekly  rule, 
described  below.  An  exception  to  both 
these  rules  exists  if  an  employer 
accumulates  $100,000  or  more  of 
employment  taxes  (the  “One-Day"  rule). 
In  addition,  if  a  Monthly  depositor 
becomes  subject  to  the  One-Day  rule,  it 
must  begin  depositing  under  the  Semi- 
Weekly  rule  the  day  after  it  becomes 
subject  to  the  One-Day  rule.  Under  the 
new  rules,  deposits  continue  to  be 
required  only  on  banking  days,  and  a 
special  banking  day  rule  is  provided  for 
Semi-Weekly  depositors. 

The  new  rules  are  designed  to 
simplify  the  current  deposit  system  and 
to  provide  certainty  to  employers  with 
respect  to  their  deposit  obligations. 
Under  the  new  rules,  an  employer  will 
be  able  to  examine  its  quarterly 
employment  tax  returns  (Form  941)  for 
the  base  period  and  readily  determine 
on  that  basis  whether  it  is  a  Monthly  or 
a  Semi-weekly  Depositor.  Moreover,  the 
replacement  of  the  current  eighth- 
monthly  system  with  a  simpler,  date 
certain  Semi-Weekly  rule  will  reduce 
burdens  on  employers  who  now  have 
difficulty  determining  proper  deposit 
dates. 

The  Treasury  Department  and  the 
Internal  Revenue  Service  are  aware  of 


concerns  that  under  a  similar  earlier 
proposal  certain  Semi- Weekly 
depositors  would  have  had  only  one 
banking  day  in  which  to  make  deposits. 
This  would  be  the  case  for  Semi-Weekly 
depositors  that  make  wage  payments  on 
Friday  when  the  following  Monday  is  a 
holiday  (that  is  not  a  banking  day). 
Under  the  general  Semi-Weekly  rule, 
these  depositors  would  be  required  to 
make  a  deposit  on  or  before  the 
following  'Tuesday.  Although  in  this  case 
the  depositor  has  use  of  withheld 
amounts  for  four  calendar  days,  it  has 
only  one  banking  day  in  which  to  make 
a  deposit.  Because  of  this  concern,  the 
proposed  amendments  provide  a  special 
rule  for  Semi-Weekly  depositors  which 
allows  them  at  least  two  banking  days 
to  make  a  deposit,  unless  subject  to  the 
$100,000  One-Day  rule. 

Base  Periods  for  Calendar  Year  1993 

The  base  periods  for  calendar  year 
1993  are  as  follows; 


Quarterly  return  period 

Base  period 

10/01/91-09/30/92 

01/01/92-12/31/92 

04/01/92-03/31/93 

07/01/92-06/30/93 

Monthly  Vs.  Semi-Weekly  Depositors 

An  employer  is  a  monthly  depositor 
for  a  quarter  if.  with  respect  to  each  of 
the  calendar  quarters  in  the  base  period, 
the  amount  of  the  employer’s 
accumulated  employment  taxes  is 
$12,000  or  less.  Otherwise,  an  employer 
is  a  semi-weekly  depositor. 

For  example.  Employer  X  determines 
its  deposit  status  for  the  first  calendar 
quarter  of  1993  using  the  base  period 
October  1991  through  September  1992 
(the  fourth  quarter  of  1991  and  the  first 
three  quarters  of  1992).  Employer  X 
accumulates  $11,000  of  employment  tax 
in  each  quarter  of  the  base  period.  Thus. 
Employer  X  is  a  monthly  depositor  for 
the  entire  first  quarter  of  1993  regardless 
of  the  amount  of  employment  tax  X 
accumulates  in  the  first  quarter  of  1993. 
This  rule  applies  so  long  as  the  $100,000 
One-Day  rule  (described  below)  is  not 
triggered  If,  however.  Employer  X 
accumulates  over  $12,000  of  employment 
tax  in  any  quarter  in  the  base  period,  X 
will  be  a  semi-weekly  depositor  for  the 
entire  first  quarter  of  1993. 

For  purposes  of  determining  deposit 
status,  the  proposed  regulations 
consider  new  employers  to  have 
accumulated  employment  taxes  of  zero 
for  any  base  period  quarter  in  which  the 
employer  did  not  exist. 


Monthly  Rule 

Under  the  Monthly  rule,  amounts 
accumulated  with  respect  to  payments 
during  the  calendar  month  are  to  be 
deposited  on  or  before  the  15th  day  of 
the  following  month.  This  rule  applies 
regardless  of  the  amounts  actually 
accumulated  during  the  calendar  month 
and  so  long  as  the  $100,000  One-Day 
rule  is  not  triggered. 

Semi-Weekly  Rule 

The  Semi-Weekly  rule  operates  in  the 
following  manner.  Employment  taxes 
accumulated  with  respect  to  payments 
on  Wednesday,  Thursday,  and/or 
Friday  are  to  be  deposited  on  or  before 
the  following  Tuesday.  Employment 
taxes  accumulated  with  respect  to 
payments  on  Saturday,  Sunday. 

Monday,  and/or  Tuesday  are  to  be 
deposited  on  or  before  the  following 
Friday.  This  rule  applies  regardless  of 
the  amount  actually  accumulated  during 
the  semi-weekly  period  and  so  long  as 
the  $100,000  One-Day  rule  is  not 
triggered.  'The  proposed  regulations 
contain  a  special  rule  for  semi-weekly 
periods  that  span  two  return  periods. 

One-Day  Rule 

The  One-Day  rule  is  an  overriding 
exception  to  the  Monthly  and  Semi- 
Weekly  rules.  Under  the  One-Day  rule, 
any  accumulation  of  employment  taxes 
of  $100,000  or  more  must  be  deposited 
by  the  next  banking  day. 

Deposits  on  Banking  Days  Only 

Consistent  with  present  law.  deposits 
are  required  only  on  banking  days.  If  a 
deposit  is  required  to  be  made  on  a  day 
that  is  not  a  banking  day,  the  deposit  is 
considered  to  have  been  made  timely  if 
it  is  made  by  the  close  of  the  next 
banking  day.  For  example,  if  a  deposit  is 
required  to  be  made  on  a  Friday  and 
Friday  is  not  a  banking  day,  the  deposit 
will  be  considered  timely  if  it  is  made  by 
the  following  Monday.  A  special  rule  is 
provided  for  semi-weekly  depositors 
which  allows  these  depositors  at  least 
two  banking  days  to  make  a  deposit, 
unless  subject  to  the  $100,000  One-Day 
rule. 

Safe  Harbors 

The  proposed  regulations  provide  safe 
harbors  for  certain  shortfalls  in  deposits. 
An  employer  will  be  treated  as  having 
deposited  the  required  amount  of 
employment  taxes  if  any  shortfall  does 
not  exceed  the  greater  of  (1)  $100,  or  (2) 
two  percent  of  the  amount  of  taxes 
otherwise  required  to  be  deposited,  and 
the  shortfall  is  deposited  on  or  before 
the  make-up  date.  A  shortfall  is  the 
excess  of  the  amount  required  to  be 
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deposited  over  the  amount  actually 
deposited  on  or  before  the  last  day  on 
which  that  deposit  is  required.  The 
designated  shortfall  make-up  dates  are 
described  in  the  regulations. 

The  new  rules  also  provide  a  de 
minimis  safe  harbor  if  the  total  amount 
of  accumulated  employment  taxes  for 
the  quarter  is  less  than  $500.  The 
amount  is  to  be  deposited  or  remitted 
with  a  timely  filed  return. 

Special  Rules  for  RRTA  and 
Agricultural  Employers 

Consistent  with  present  law,  the 
proposed  regulations  conform  the  rules 
for  depositing  railroad  retirement  taxes 
to  those  for  depositing  Social  Security/ 
Medicare  taxes  and  income  tax 
withheld.  However,  since  RRTA 
employers  file  returns  on  an  annual 
basis  rather  than  a  quarterly  basis,  an 
annual  lookback  rule  is  proposed.  This 
rule  also  applies  to  agricultural 
employers  with  respect  to  taxes  on 
wages  paid  to  their  farmworkers.  These 
employers  will  be  accorded  monthly  or 
semi-weekly  depositor  status  cm  an 
annual  rather  than  quarterly  basis; 
Deposit  status  will  be  based  on  a 
lookback  to  the  railroad's  or  farmer's 
deposit  history  during  the  calendar  year 
preceding  the  calendar  year  just  ended. 
Agricultural  employers  should  note  that, 
under  the  new  regulations,  taxes  with 
respect  to  wages  paid  to  farmworkers 
(reportable  on  Form  943)  and  taxes  from 
wages  paid  to  non-farmworkers 
(reportable  on  Form  941)  are  subject  to 
separate  deposit  requirements. 

Special  Rules  for  Backup  Withholding 
Amounts 

Under  the  proposed  regulations, 
amounts  withheld  under  the  backup 
withholding  requirements  of  section 
3406  are  treated  as  employment  taxes 
subject  to  these  general  deposit  rules. 
The  proposed  regulations,  however, 
allow  an  employer  to  treat  the  backup 
withholding  amounts  separate  from 
other  employment  taxes  for  purposes  of 
these  deposit  rules. 

Effective  Date 

The  regulations  are  proposed  to  be 
effective  with  respect  to  payments  made 
after  December  31, 1992.  This  effective 
date  is  intended  to  give  employers  and 

:  the  Service  adequate  time  to  implement 

this  new  system  with  minimal  difficulty. 

Special  Analyses 

i  It  has  been  determined  that  these 

i  rules  are  not  major  rules  as  defined  in 
Executive  Order  12291.  Therefore,  a 
Regulatory  Impact  Analysis  is  not 
I  required.  It  has  also  been  determined 


that  section  553(b)  of  the  Administrative 
Procedure  Act  (5  U.S.C.  chapter  5)  and 
the  Regulatory  Flexibility  Act  (5  U.S.C. 
chapter  6)  do  not  apply  to  these 
regulations  and,  therefore,  an  initial 
Regulatory  Flexibility  Analysis  is  not 
required.  Pursuant  to  section  7805(f)  of 
the  Internal  Revenue  Code,  a  copy  of 
this  notice  of  proposed  rulemaking  will 
be  submitted  to  the  Chief  Counsel  for 
Advocacy  of  the  Small  Business 
Administration  for  comment  on  its 
impact  on  small  business. 

Comments  and  Public  Hearing 

Before  these  proposed  amendments 
are  adopted  as  final  regulations, 
consideration  will  be  given  to  any 
written  comments  that  are  timely 
submitted  (preferably  nine  copies)  to  the 
Commissioner  of  Internal  Revenue.  All 
comments  will  be  available  for  public 
inspection  and  copying.  See  notice  of 
public  hearing  published  elsewhere  in 
this  issue  of  the  Federal  Register. 

Drafting  Information 

The  principal  author  of  these 
proposed  regulations  is  Vincent  G. 
Surabian,  Office  of  the  Assistant  Chief 
Counsel  (Income  Tax  and  Accounting), 
Internal  Revenue  Service.  However, 
personnel  from  other  offices  of  the  IRS 
and  Treasury  Department  have 
participated  in  the  development  of  the 
proposed  regulations. 

List  of  Subjects  in  26  CFR  Part  31 

Employment  taxes.  Fishing  vessels. 
Gambling,  Income  taxes.  Penalties, 
Pensions,  Railroad  retirement.  Reporting 
and  recordkeeping  requirements.  Social 
Security,  Unemployment  compensation. 

Proposed  Amendments  to  the 
Relations 

The  proposed  amendments  to  26  CFR 
part  31  are  as  follows: 

Paragraph  1.  The  authority  citation  for 
part  31  is  amended  by  adding  the 
following  entry: 

Authority:  26  U.S.C.  7805  *  *  *  §§  31.6302- 
1  through  31.6302-3  are  also  issued  under  26 
U.S.C.  6302  (a)  and  (c). 

Par.  2.  New  §§  31.6302-0  through 
31.6302-3  are  added  to  read  as  follows: 

§31.6302-0  Table  Of  Contents. 

This  section  lists  the  captions  that 
appear  in  §§  31.6302-1  through  31.6302- 
3. 

§ 31.6302-1  Federal  tax  deposit  rules  for 
withheld  income  taxes  and  taxes  under  the 
Federal  Insurance  Contributions  Act  (FICA) 
attributable  to  payments  made  after 
December  31, 1992. 

(a)  Introduction. 

(b)  Determination  of  status. 

(1)  In  general. 


(2)  Monthly  depositor. 

(i)  In  general. 

(ii)  Special  rule. 

(3)  Semi-weekly  depositor. 

(4)  Base  period. 

(5)  New  employers. 

(6)  Adjustments. 

(c)  Deposit  rules. 

(1)  Monthly  rule. 

(2)  Semi-Weekly  rule. 

(i)  In  general. 

(ii)  Semi-weekly  period  spanning  two 
return  periods. 

(3)  Exception — One-Day  rule. 

(4)  Deposits  required  only  on  banking  days. 

(i)  In  general. 

(ii)  Special  rule  for  semi-weekly  depositors. 

(d)  Examples. 

(e)  Employment  taxes  defined. 

(f)  Safe  harbor/De  Minimis  rules. 

(1)  Single  deposit  safe  harbor. 

(2)  Shortfall  defined. 

(3)  Shortfall  make-up  date. 

(i)  Monthly  rule. 

(ii)  Semi-Weekly  and  One-Day  rule. 

(4)  De  Minimis  safe  harbor. 

(5)  Examples. 

(g)  Agricultural  employers — special  rules. 

(1)  In  general. 

(2)  Monthly  depositor. 

(3)  Semi-weekly  depositor. 

(4)  Base  period. 

(5)  Example. 

(h)  Time  and  manner  of  deposit. 

(1)  General  rules. 

(2)  Payment  of  balance  due. 

(3)  Federal  Tax  Deposit  coupon. 

(4)  Procurement  of  FTD  coupons. 

(5)  Time  considered  deposited. 

(6)  Time  deemed  paid. 

(i)  (Reserved). 

(j)  Special  rules. 

(1)  District  Director  notice  exception. 

(2)  Wages  paid  in  nonconvertible  foreign 
currency. 

(k)  Cross  references. 

(1)  Failure  to  deposit  penalty. 

(2)  Saturday,  Sunday,  or  legal  holiday. 

§  31.6302-2  Federal  Tax  Deposit  Rules  for 
amounts  withheld  under  the  Railroad 
Retirement  Tax  Act  (R.R.T.A.)  attributable  to 
payments  made  after  December  31, 1992. 

(a)  General  rule. 

(b)  Separate  application  of  deposit  rules. 

(cj  Modification  of  Monthly  rule 

determination. 

(1)  General  rule. 

(2)  Exception. 

(d)  Wire- transfer  exception. 

§ 31.6302-3  Federal  Tax  Deposit  Rules  for 
amounts  withheld  under  the  backup 
withholding  requirements  of  Section  3406  for 
payments  made  after  December  31, 1992. 

(a)  General  Rule. 

(b)  Treatment  of  backup  withholding  amounts 

separately. 

(c)  Example. 
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§  31.6302-1  Federal  tax  deposit  mlee  for 
withheld  income  taxes  and  taxes  under  tlie 
Federal  Insurance  Contributions  Act  (FICA) 
attributable  to  payments  made  after 
December  31. 1992. 

(a)  Introduction.  With  reject  to 
employment  taxes  attributable  to 
payments  made  after  December  31. 1992. 
an  employer  is  either  a  monthly 
depositor  or  a  semi-weekly  depositor 
and  must  deposit  those  taxes  under  one 
of  three  rule^  The  Monthly  rule  in 
paragraph  (c)(1)  of  this  section,  the 
Semi-Weekly  r^e  in  paragraph  (c)(2)  of 
this  section,  or  the  One-Day  rule  in 
paragraph  (c)(3)  of  this  section. 
Generally,  an  employer  determines  its 
status  either  as  a  monthly  or  semi¬ 
weekly  depositor  at  the  beginning  of  a 
calendar  quarter  based  on  employment 
taxes  accumulated  in  certain  preceding 
quarters.  The  One-Day  rule  is  an 
overriding  exception  to  these  two  rules 
and  only  applies  if  an  employer  has 
$100,000  or  more  of  accumulated 
employment  taxes.  Paragraph  (f)  of  this 
section  provides  safe  harbor/de  minimis 
rules  for  an  employer  that  deposits  less 
than  the  full  amount  of  a  required 
deposit.  See  paragraph  (e)  of  this  section 
for  the  deHnition  of  employment  taxes. 

(b)  Determination  of  status — (1)  In 
general.  The  determination  of  whether 
an  employer  is  a  monthly  or  semi¬ 
weekly  depositor  for  a  quarter  generally 
depends  upon  the  amount  of 
employment  taxes  acctunulated  by  the 
employer  during  a  base  period. 

(2)  Monthly  depositor — (i)  In  general. 
An  employer  is  a  monthly  depositor  for 
any  quarter  if  for  each  calendar  quarter 
in  the  base  period  the  amount  of 
employment  taxes  accumulated  is 
$12,000  or  less. 

(ii)  Special  rule.  An  employer  ceetses. 
to  be  a  monthly  depositor  after  any  day 
on  which  the  emidoyer  is  subject  to  the 
$100,000  One-Day  rule  in  paragraph 

(c)(3)  of  this  section.  At  that  time,  the 
employer  immediately  becomes  a  semi- 
we^ly  depositor  for  the  remainder  of 
the  quarter  and  the  next  succeeding 
quarter. 

(3)  Semi-weekly  depositor.  An 
employer  is  a  semi-weekly  depositor  for 
any  quarter  if  the  amount  of 
employment  taxes  accumulated  for  any 
calendar  quarter  in  the  base  period 
exceeds  $12,000. 

(4)  Base  period.  The  base  period  for  a 
quarter  is  the  period  that  includes  each 
of  the  four  (4)  consecutive  calendar 
quarters  ending  with  the  second 
preceding  calendar  quarter.  For 
example,  the  base  period  for  the  first 
quarter  of  1993  includes  the  fourth 
quarter  of  1991  and  the  First  three 
quarters  of  1992. 


(5)  New  employers.  New  employers 
shall  be  considered  to  have  accumulated 
employment  taxes  of  zero  for  any 
calendar  quarter  in  which  the  employer 
did  not  exist 

(6)  Adjustments.  The  tax  liability 
shown  on  the  original  return  for  the 
return  period  shall  be  the  amount  taken 
into  account  in  making  base  period 
compntati(M».  In  determining 
accumulated  employment  taxes  for  each 
quarter  in  a  base  period,  an  employer 
does  not  take  into  account  any 
adjustments  for  the  quarter  made  on  a 
supplemental  return  filed  after  the  due 
date  of  the  return  for  the  return  period. 
Adjustments  made  on  a  Form  941c, 
Statement  to  Correct  Information, 
attached  to  a  Form  941  filed  for  a 
subsequent  return  pieriod  are  taken-into 
account  in  determining  the  employment 
tax  liability  for  the  subsequent  return 
period  for  which  the  Form  941  is  being 
filed. 

(c)  Deposit  rules — (1)  Monthly  rule. 

An  employer  that  is  a  monthly  depositor 
must  deposit  employment  taxes 
accumulated  wi^  respect  to  payments 
in  a  calendar  month  in  a  Federal 
Reserve  bank  or  authorized  financial 
institution  on  or  before  the  15th  day  of 
the  following  month. 

(2)  Semi-  Weekly  rale — (i)  In  general. 
An  employrar  that  is  a  semi-weekly 
depositor  Iot'  a  quarter  is  subject  to  the 
Semi-Weekly  rule  for  the  quarter.  Under 
the  Semi-Weekly  rule,  the  employer 
must  deposit  employment  taxes 
accumulated  in  a  Federal  Reserve  bank 
or  authorized  financial  institution  cm  or 
before  the  dates  set  forth  as  follows; 


Payment  dates/ semi  woofcty 
periods 

Deposit  date 

Wednesday,  Thursday  and/ 

On  or  befowthe 

Of  Friday. 

foUowing  Tuesday 

Saturday,  Sunday,  Monday 

On  or  before  the 

and/or  Tuesday. 

lolloping  Friday. 

(ii)  Semi-weekly  period  spanning  two 
return  periods.  If  a  return  period  e^s  on 
a  day  other  than  a  Tuesday  or  Friday, 
employment  taxes  accumi^ted  on  the 
days  covered  by  the  return  period  just 
ending  are  subject  to  one  deposit 
obligation,  and  employment  taxes 
accumulated  on  die  days  covered  by  the 
new  return  period  are  subject  to  a 
separate  deposit  obligation.  For 
example,  if  one  quarterly  return  period 
ends  on  Wednesday,  and  a  new  quarter 
begins  on  Thursday,  employment  taxes 
accumulated  on  Wednesday  are  subject 
to  one  deposit  obUgation,  and  taxes 
accumulated  on  Thursday  and  Friday 
are  subject  to  a  separate  obligation. 

Two  separate  Federal  Tax  Deposit 
coupons  are  required. 


(3)  Exception — One-Day  rule. 
Notwidistanding  paragraphs  (c)(1)  and 
(c)(2)  of  this  section,  if  on  any  day  an 
employer  has  $100,000  or  more  of 
employment  taxes  accumulated,  those 
taxes  must  be  deposited  in  a  Federal 
Reserve  bank  or  authorized  financial 
institution  by  the  close  of  the  next  day. 
For  purposes  of  determining  whether  the 
$100,000  threshold  is  met — 

(i)  A  monthly  depositor  takes  into 
account  only  those  employment  taxes 
accumulated  in  the  calendar  month  in 
which  the  day  occurs;  and 

(ii)  A  semi-weekly  depositor  takes 
into  account  only  those  employment 
taxes  accumulated  in  the  Wednesday- 
Friday  ot  Saturday-Tuesday  semi¬ 
weekly  periods  in  which  the  day  occurs. 

(4)  Deposits  required  only  on  banking 
days — [\}  In  general.  If  taxes  are 
required  to  be  deposited  under  this 
section  on  any  day  that  is  not  a  banking 
day,  the  taxes  will  be  treated  as 
deposited  timely  if  deposited  on  the  first 
banking  day  thereafter. 

(ii)  Special  rule  for  semi-weekly 
depositors.  Semi-weekly  depositors 
shall  have  at  least  two  banking  days 
following  the  close  of  a  semi-weekly 
period  to  make  a  deposit.  For  example, 
when  Monday  is  not  a  banking  day, 
employment  taxes  accumulate  from 
wages  paid  on  Wednesday,  Thursday 
and/or  Friday  that  are  due  on  the 
following  Tuesday  will  be  treated  as 
deposited  timely  if  deposited  cm  die 
following  Wednesday.  This  rule  does 
not  apply  when  employment  taxes  are 
required  to  be  deposited  under  the 
$100,000  One-Day  rule  of  paragraph  (c) 
(3)  of  this  section. 

(d)  Examples.  The  provisions  of 
paragraphs  (a),  (b)  and  (c)  of  this  section 
are  illustrate  by  the  following 
examples; 

Example  1.  Monthly  depositor.  For  the  first 
quarter  hi  1993,  Employer  A  determines  Hs 
deposit  status  using  the  base  period  that 
includes  the  fourth  quarter  of  1991  and  the 
first  three  quarters  of  19^  For  the  fourth 
quarter  of  1991.  A  accumulates  S9J0GD  of 
employment  taxes  and  for  each  of  the  first 
three  quarters  in  1992,  A  accumulates  $11,000 
of  employment  taxes.  Because  the 
employment  taxes  accumulated  by  A  during 
each  quarter  rn  the  base  period  do  not  exceed 
$12,000,  A  is  a  monthly  depositor  pursuant  to 
paragraph  (b)(2)  of  th^  section.  Pursuant  to 
paragraph  (cKl)  of  this  section.  A  is  subject 
to  the  Monthly  rule  for  dw  entire  first  quarter 
of  1903  regardless  of  the  amounts 
accumulated,  unless  the  amounts  trigger  the 
$100,000  One-Day  rule  in  paragraph  (c)(3)  of 
this  section. 

Example  Z.  Monthly  rule.  For  the  first 
quarter  of  19ro.  Emp^er  B  is  subject  to  the 
Monthly  rate.  During  January  1993,  B 
accumulates$10,000  of  craploymem:  taxes. 
Under  dw  Monddy  Ride.  B  b  rei^ired  to 
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deposit  the  $10,000  in  a  Federal  Reserve  bank 
or  authorized  financial  institution  on  or 
before  February  15. 1993.  Since  February  15. 
1993  is  President's  day,  not  a  banking  day.  B 
must  deposit  the  $10,000  by  the  next  banking 
day  after  February  15. 

Example  3.  Semi-weekly  depositor.  For  the 
second  quarter  in  1993,  Employer  C 
determines  its  deposit  status  using  the  base 
period  that  includes  the  four  quarters  of  1992. 
Assume  C  accumulates  $25,000  in 
employment  taxes  in  the  fourth  quarter  of 
1992.  Because  the  employment  taxes 
accumulated  for  one  of  the  quarters  in  the 
base  period  exceed  $12,000.  C  is  subject  to 
the  Semi-Weekly  rule  for  the  second  quarter 
of  1993. 

Example  4.  Semi-Weekly  rule,  (i)  For  the 
first  calendar  quarter  of  1993,  Employer  D  is 
subject  to  the  Semi-Weekly  rule  because  the 
amount  of  employment  taxes  required  to  be 
deposited  by  D  during  one  of  the  calendar 
quarters  in  the  base  period  exceeded  $12,000. 
D's  employees  are  paid  every  Monday.  On 
Monday.  January  4, 1993,  D  accumulates 
$10,000  in  employment  taxes.  Under 
paragraph  (c](2]  of  this  section,  D  has  a 
deposit  obligation  of  $10,000  that  must  be 
satisfied  on  or  before  the  following  Friday. 
January  8. 

(ii)  The  facts  are  the  same  as  in  paragraph 
(i)  of  this  example  except  that  D  has  two  pay 
dates,  Monday  and  Friday.  On  Friday. 

January  8. 1993, 0  accumulates  $8,000  in  taxes 
with  respect  to  wages  paid.  Friday,  January  8, 
falls  within  a  different  semiweekly  period 
than  Monday’  January  4;  therefore,  D  has  two 
separate  deposit  obligations.  D  has  a  deposit 
obligation  of  $10,000  that  must  be  satisfied  by 
Friday,  January  8, 1993,  and  an  additional 
obligation  of  $8,000  that  must  be  satisfied  by 
the  following  Tuesday,  January  12. 1993. 

Example  5.  One-Day  rule.  On  Monday, 
January  4, 1993,  Employer  E  accumulates 
$110,000  in  employment  taxes  with  respect  to 
wages  paid  on  that  date.  Under  paragraph 
(c](3)  of  this  section.  E  has  a  deposit 
obligation  of  $110,000  that  must  be  satisfied 
by  the  next  banking  day,  regardless  of  Fs 
deposit  status.  If  E  was  not  subject  to  the 
Semi-Weekly  Rule  on  January  4, 1993,  E 
becomes  subject  to  that  rule  as  of  January  5, 
1993. 

Example  6.  One-Day  Rule  in  combination 
with  subsequent  deposit  obligation.  Employer 
Fis  subject  to  the  Semi-Weekly  Rule  for  the 
first  quarter  of  1993.  On  Monday.  January  4, 
1993,  Employer  F  accumulates  $110,000  in 
employment  taxes.  Under  paragraph  (c)(3)  of 
this  section,  Fhas  a  $110,000  deposit 
obligation  that  must  be  satisfied  by  the  next 
banking  day,  Tuesday,  January  5, 1993.  On 
Tuesday,  January  5,  F  accumulates  an 
additional  $30,000  in  employment  taxes. 
Although  Fhas  a  previous  $110,000  deposit 
obligation  incurred  earlier  in  the  semi-weekly 
period,  Fhas  an  additional  and  separate 
deposit  obligation  of  $30,000  that  must  be 
satisfied  under  paragraph  (c)  (3)  of  this 
section  by  the  following  Friday. 

(e)  Employment  taxes  defined.  For 
purposes  of  this  section,  the  term 
“employment  taxes”  means — 

(1)  The  employee  portion  of  the  tax 
withheld  under  section  3102; 


(2)  The  employer  tax  under  section 
3111; 

(3)  The  income  tax  withheld  under 
sections  3402  and  3405;  and 

(4)  The  income  tax  withheld  under 
section  3406,  relating  to  backup 
withholding  with  respect  to  reportable 
payments. 

(See  §  31.6302-3  concerning  the  payors 
option  to  treat  backup  withholding 
amounts  under  section  3406  separately). 

(f)  Safe  harbor/De  Minimis  rules — (1) 
Single  deposit  safe  harbor.  An  employer 
will  be  considered  to  have  satisfied  its 
deposit  obligation  imposed  by  this 
section  if — 

(1)  The  amount  of  any  shortfall  does 
not  exceed  the  greater  of  $100,  or  2 
percent  of  the  amount  of  employment 
taxes  required  to  be  deposited 
(determined  without  regard  to  this 
paragraph  (f)];  and 

(ii)  The  employer  deposits  the 
shortfall  on  or  before  the  shortfall  make¬ 
up  date. 

(2)  Shortfall  defined.  For  purposes  of 
this  paragraph  (f),  the  term  "shortfall” 
means  the  excess  of  the  amount  of 
employment  taxes  required  to  be 
deposited  (determined  without  regard  to 
this  paragraph  (f))  over  the  amount 
deposited  on  or  before  the  last  date 
prescribed  for  the  deposit. 

(3)  Shortfall  make-up  date — (i) 
Monthly  rule.  A  shortfall  with  respect  to 
a  deposit  required  under  the  Monthly 
rule  must  be  deposited  or  remitted  by 
the  return  due  date  for  the  return  period 
in  which  the  shortfall  occurs  in 
accordance  with  the  applicable  form 
and  instructions. 

(ii)  Semi-Weekly  rule  and  One- Day 
rule.  A  shortfall  with  respect  to  a 
deposit  required  under  the  Semi-Weekly 
rule  or  the  One-Day  rule  must  be 
deposited  on  or  before  the  first  Tuesday 
or  Friday,  whichever  is  earlier,  falling  on 
or  after  the  15th  day  of  the  month 
following  the  month  in  which  the 
deposit  is  required  to  be  made. 

(4)  De  Minimis  safe  harbor.  If  the  total 
amount  of  accumulated  employment 
taxes  for  the  quarter  is  less  than  $500 
and  the  amount  is  fully  deposited  or 
remitted  with  a  timely  filed  return  for 
the  quarter,  the  amount  deposited  or 
remitted  will  be  deemed  to  have  been 
timely  deposited. 

(5)  Examples.  The  provisions  of  this 
paragraph  (f)  may  be  illustrated  by  the 
following  examples: 

Example  1.  Safe-harbor  rule  satisfied.  On 
Monday.  January  4. 1993,  /,  a  Semi-weekly 
depositor,  pays  wages  and  accumulates 
employment  taxes.  Pursuant  to  the  rules  of 
paragraph  (c)  (2)  of  this  section,  /  makes  a 
deposit  on  or  before  Friday,  January  8, 1993, 
in  the  amount  of  $4,000.  Subsequently,  / 
determines  that  it  was  actually  required  to 


deposit  $4,090  by  Friday. /has  a  shortfall  of 
$90.  The  amount  of  the  shortfall  is  less  than 
the  greater  of  $100  or  2%  of  the  amount 
required  to  be  deposited.  Therefore,  / 
satisfies  the  safe  harbor  of  paragraph  (f)(1)  of 
this  section  so  long  as  the  $90  shortfall  is 
deposited  by  February  16,  the  first  Tuesday 
after  the  15th  of  the  next  month.  See, 
paragraph  (f)(3)  of  this  section. 

Example  2.  Safe-harbor  rule  not  satisfied. 
The  facts  are  the  same  as  in  Examnie  1 
except  that  on  Friday,  January  8, 1993,/ 
makes  a  deposit  of  $25,000.  and  later 
determines  that  it  was  actually  required  to 
deposit  $26,000.  Since  the  $1,000  shortfall 
($26,000  less  $25,000]  exceeds  the  greater  of 
$100  or  2%  of  the  amount  required  to  be 
deposited  (2%  of  $26,000  =  ^20),  the  safe 
harbor  of  paragraph  (f)(1)  of  this  section  is 
not  satisfied,  and /will  be  subject  to  a 
failure-to-deposit  penalty  under  section  6656, 
absent  reasonable  cause. 

(g)  Agricultural  employers — special 
rules —  (1)  In  general.  An  agricultural 
employer  reports  wages  paid  to  farm 
workers  annually  on  Form  943 
(Employer’s  Annual  Tax  Return  for 
Agricultural  Employees)  and  reports 
wages  paid  to  the  employer’s  nonfarm 
workers  quarterly  on  Form  941 
(Employers’s  Quarterly  Federal  Tax 
Return).  Accordingly,  an  agricultural 
employer  must  treat  taxes  with  respect 
to  wages  reportable  on  Form  943  (Form 
943  taxes)  separately  from  taxes  with 
respect  to  wages  reportable  on  Form  941 
(Form  941  taxes).  Form  943  taxes  and 
Form  941  taxes  are  not  combined  for 
purposes  of  determining  whether  a 
deposit  of  either  is  due,  whether  the 
One-Day  rule  of  paragraph  (c)(3)  of  this 
section  applies,  and  whether  any 
penalty  or  safe  harbor  is  applicable.  In 
addition,  separate  Federal  tax  deposit 
coupons  must  be  used  to  deposit  Form 
943  taxes  and  Form  941  taxes.  (See 
paragraph  (b)  of  this  section  for  rules  for 
determining  an  agricultural  employer’s 
deposit  status  for  Form  941  taxes.)  The 
determination  of  whether  an  agricultural 
employer  is  a  monthly  or  semi-weekly 
depositor  of  Form  943  taxes  is  made 
according  to  the  rules  of  this  paragraph 
(g). 

(2)  Monthly  depositor.  An  agricultural 
employer  is  a  monthly  depositor  of  Form 
943  taxes  for  a  calendar  year  if  the 
amount  of  Form  943  taxes  accumulated 
in  the  base  period  (as  defined  in 
paragraph  (g)(4)  of  this  section)  is 
$48,000  or  less.  An  agricultural  employer 
ceases  to  be  a  monthly  depositor  of 
Form  943  taxes  on  the  day  after  any  day 
on  which  the  employer  is  subject  to  the 
$100,000  One-Day  rule  in  paragraph 
(c)(3)  of  this  section.  At  that  time,  the 
agricultural  employer  immediately 
becomes  a  semiweekly  depositor  of 
Form  943  taxes  for  the  remainder  of  the 


21050 


Federal  Register  /  VoL  57,  Na  96  /  Monday,  May  18,  1992  /  Proposed  Rules 


calendar  year  and  the  succeeding 
calendar  year. 

(3)  Semi-weekly  depositor.  An 
agricultural  employer  is  a  serai-weekly 
depositor  of  FcMin  943  if  it  is  not  a 
monthly  depositor.  For  example,  an 
agricultural  employe*  is  a  semi-weekly 
depositor  of  Form  943  taxes  for  a 
calendar  year  if  the  amount  of  Form  943 
taxes  accumulated  in  the  base  period 
(as  deHned  in  paragraph  (gK4}  of  this 
section)  exceeds  $48,000. 

(4)  Base  period.  For  purposes  of  this 
paragraph  (f).  the  base  period  for  Form 
943  taxes  is  the  second  calendar  year 
preceding  the  current  calendar  year.  For 
example,  the  base  period  for  calendar 
year  1993  is  calendar  year  1991. 

(5)  Example.  The  provision  of  this 
paragraph  (g)  is  illustrated  by  the 
following  example: 

Example.  A,  an  agricultural  employer, 
employs  both  farm  workers  and  nonfarm 
workers  (employees  in  its  administrative 
offices).  For  the  first  quarter  of  1993,  A 
qualifies  to  deposit  Form  941  taxes  (i.e..  taxes 
on  wages  paid  to  nonfarm  workers)  under  the 
Monthly  ride  of  paragraph  (c)(1)  of  this 
section.  For  the  calendar  year  1991.  A'a  Form 
943  taxes  (i.e..  taxes  on  wages  paid  to  the 
farm  workers  did  not  exceed  $48,000.  Thus, 
for  the  calendar  year  1993.  A  may  also  use 
the  Monthly  rule  to  deposit  the  Form  943 
taxes  (farm  workers).  A'a  Form  941  taxes 
(nonfarm  workers)  during  the  first  quarter  of 
1993  were  $12,500.  Beginning  with  the  third 
quarter  of  1903  A  must  begin  to  deposit  Form 
941  taxes  (nonfarm  workers)  using  the  Semi- 
Weekly  rule.  However,  A  may  continue  to 
deposit  the  Form  943  taxes  (farm  workers) 
using  the  Monthly  rule  for  the  remainder  of 
calendar  year  1993. 

(h)  Time  and  manner  of  deposit — (1) 
General  rules.  A  deposit  required  to  be 
made  by  this  section  must  be  made 
separately  from  a  deposit  required  by 
any  other  section.  See  $  31.6302-3  for  an 
exception  in  the  case  of  backup 
withholding  amounts.  Further,  a  deposit 
for  a  period  in  one  calendar  quarter 
must  be  made  separately  from  a  deposit 
for  a  period  in  another  calendar  quarter. 

(2)  Payment  of  balance  due.  If  the 
aggregate  amount  of  taxes  reportaUe  on 
the  return  for  the  return  period  exceeds 
the  total  amount  deposited  by  the 
employer  with  regard  to  the  return 
period  pursuant  to  this  section,  the 
balance  due  must  be  remitted  in 
accordance  with  the  applicable  form 
and  instructions. 

(3)  Federal  Tax  Deposit  coupon.  Each 
deposit  required  to  be  made  under  this 
section  must  be  accompanied  by  a 
Federal  Tax  Deposit  (FTD)  coupon 
(Form  8109).  The  FTD  coupon  shall  be 
prepared  in  accordance  with  the 
instructions  applicable  thereto.  The 
deposit,  together  with  the  FTD  coupon, 
shall  be  forwarded  to  a  financial 


institution  authorized  as  a  depositary  for 
Federal  taxes  in  accordance  with  31 
CFR  part  214  or.  at  the  election  of  the 
employer,  to  a  Federal  Reserve  bank. 

For  procedures  governing  the  deposit  of 
Federal  taxes  at  a  Peder^  Reserve 
bank,  see  31  CFR  214.7 

(4)  Procurement  of  FTD  coupons.  An 
employer  may  secure  the  FTD  coupon 
book  by  calling  the  local  IRS  office  and 
furnishing  the  following  information: 

The  business  name  as  it  appears  on  IRS 
records,  the  employer  identification 
number  and  address,  where  the  coupon 
books  are  to  be  sent,  the  number  of 
coupon  books  requested  and  (for  filers 
of  Form  1120,  Form  990-C,  Form  990PF 
(with  net  investment  income).  Form  990- 
T  or  Form  2438)  the  month  the 
employer's  tax  year  ends.  An  employer 
should  apply  for  the  FTD  coupon  book 
in  ample  time  to  make  any  required 
deposits.  An  employer  will  not  be 
excused  from  making  a  deposit. 
however,  by  the  fact  that  no  FTD 
coupon  book  has  been  furnished.  If  no 
book  has  been  furnished,  the  employer 
should  contact  the  local  IRS  office. 

(5)  Time  considered  deposited.  The 
timeliness  of  a  deposit  will  be 
determined  by  the  date  stamped  on  the 
FTD  coupon  by  the  Federal  Reserve 
bank  or  the  authorized  financial 
institution  or,  if  section  7502(e]  applies, 
by  the  date  the  deposit  is  treated  as 
received  under  section  7502(e). 

(6)  Time  deemed  paid.  In  general, 
amounts  deposited  under  this  section 
will  be  considered  as  paid  at  the  time 
deemed  deposited  under  paragraph  (g) 
(5)  of  this  section,  or  on  tite  last  day 
prescribed  for  filing  the  return 
(determined  without  regard  to  any 
extension  of  time  for  filing  the  return), 
whichever  is  later.  Fw  purposes  of 
section  6511  and  the  regulations 
thereunder  (relating  to  the  period  of 
limitation  on  credit  or  refund),  if  an 
amount  is  deposited  prior  to  April  15th 
of  the  calendar  year  immediately 
succeeding  the  calendar  year  that 
contains  the  period  for  which  the 
amount  was  d^msited,  the  amotmt  will 
be  considered  paid  on  April  15th. 

(i)  [Reserved]. 

(j)  ^jecial  rides — (1)  District  Director 
notice  exception.  The  provisions  of  this 
section  are  not  applicable  with  respect 
to  employment  taxes  for  any  month  in 
which  the  em^doyer  receives  lurtice  from 
the  district  director  that  a  return  is 
required  under  §  31.6011(a)-5  (cm-  for  any 
subsequent  month  for  which  such  a 
return  is  required),  if  those  taxes  are 
also  required  to  be  deposited  under  the 
separate  accounting  procedures 
provided  in  }  301.7512-1  of  this  chapter 
(which  procedures  are  applicable  if 
notification  is  given  by  the  district 


director  of  failure  to  comply  with  certain 
employment  tax  requirements).  In  cases 
in  which  a  monthly  return  is  required 
under  $  31.6011  (a)-S  but  the  taxes  are 
not  required  to  be  deposited  under  the 
separate  accounting  procedures 
provided  in  S  301.7512-1  of  this  chapter, 
the  provisions  of  this  section  shall  apply 
exc^t  those  provisions  shall  not 
authorize  the  deferral  of  any  deposit  to  a 
date  after  the  date  on  which  the  return 
is  required  to  be  filed. 

(2)  Wages  paid  in  nonconvertible 
foreign  currency.  TTie  provisions  of  this 
section  are  not  applicable  with  respect 
to  wages  paid  in  nonconvertible  foreign 
currency  pursuant  to  §  301.6316-7  of  this 
chapter  (Regulations  on  Procedure  and 
AiWnistration). 

(k)  Cross  references — (1)  Failure  to 
deposit  penalty.  For  provisions  relating 
to  the  penalty  for  failure  to  make  a 
deposit  within  the  prescribed  time,  see 
the  provisions  of  S  301.6656-1  of  this 
chapter. 

(2)  Saturday,  Sunday,  or  legal  holiday. 
For  provisions  relating  to  the  time  for 
performance  of  acts  where  the  last  day 
falls  on  Saturday,  Sunday,  or  a  legal 
holiday,  see  the  provisions  of 
§  301.7503-1  of  this  chapter. 

§  31.6302-2  Federal  Tax  Deposit  Rules  for 
amounts  withheld  under  the  Railroad 
Retirement  Tax  Act  (R.R.TJL)  attributable 
to  payments  made  after  December  31, 

1992. 

(a)  General  rule.  Except  as  otherwise 
provided  in  this  section,  the  rules  of 

§  31.6302r-l  determine  the  time  and 
manner  of  making  deposits  of  employee 
tax  withheld  under  section  3202  and 
employer  tax  imposed  under  sections 
3221  (a)  and  (b)  attributable  to  payments 
made  after  December  31. 1992. 
Accumulated  railroad  retirement  taxes 
described  in  section  3221(c)  attributable 
to  payments  made  after  December  31. 
19^  are  required  to  be  deposited  on  or 
before  the  first  day  (mi  which  a  deposit 
of  taxes  described  in  the  preceding 
sentence  is  othCTwise  required  by 
S  31.6302-1  to  be  made  after  the  15th 
day  of  the  month  following  the  month  in 
which  the  section  3221(c)  tax  arises. 

(b)  Separate  application  of  deposit 
rules.  A  person  who  accumulates  tax 
under  sections  3202  or  3221  shall  not 
take  that  tax  into  account  for  purposes 
of  determining  when  taxes  described  in 
§  31.6302-l(e)  must  otherwise  be 
deposited. 

(c)  Modification  of  Monthly  rule 
determination — (1)  General  rule.  Except 
as  otherwise  provided  in  this  section, 
any  person  is  allowed  to  use  the 
Monthly  Rule  of  S  31.6302-l(c)(l)  for  an 
entire  calendar  year  unless  the  amount 
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of  R.R.TA.  taxes  required  to  be 
deposited  under  this  section  during  the 
base  period  was  more  than  $48,000.  The 
base  period  Iz  defined  as  the  calendar 
year  preceding  the  calendar  year  just 
ended.  Thus,  for  purposes  of 
determining  if  an  R.R.TA.  employer 
qualifies  to  use  the  Monthly  Rule  for  the 
calendar  year  1993,  a  lookback  must  be 
made  to  the  calendar  year  1991.  For 
purposes  of  this  base  period 
determination,  new  employers  shall  be 
considered  to  have  R.R.T.A.  taxes  of 
zero  for  any  calendar  year  in  which  the 
employer  did  not  exist. 

(2)  Exception.  An  employer  shall 
immediately  cease  to  be  allowed  to  use 
the  Monthly  Rule  after  any  day  on 
which  that  employer  is  subject  to  the 
One-Day  Deposit  Rule  set  forth  in 
§  31.6302-l(c)(3).  The  employer 
immediately  becomes  subject  to  the 
Semi-Weekly  rule  of  {  31.6302-l(c)(2)  for 
the  remainder  of  the  calendar  year  and 
the  next  succeeding  calendar  year. 

(d)  Wire-transfer  exception.  If,  for  the 
calendar  year  prior  to  the  calendar  year 
preceding  the  current  calendar  year,  the 
aggregate  amount  of  taxes  imposed 
under  sections  3202  and  3221  with 
respect  to  an  employer  equalled  or 
exceeded  $1  million,  the  employer  must 
deposit  the  aggregate  amount  of  railroad 
retirement  taxes  required  to  be 
deposited  for  the  current  calendar  year 
in  accordance  with  §  3l.6302(c)-2(a)(2). 

§31.6302-3  Federal  Tax  Deposit  Rules  for 
amounts  wlthtteM  under  the  backup 
withholding  requirements  of  Section  3406 
for  payments  made  after  December  31, 
1992. 

(a)  General  rule.  The  rules  of 

§  31.6302-1  shall  apply  to  determine  the 
time  and  manner  of  making  deposits  of 
amounts  withheld  under  the  backup 
withholding  requirements  of  section 
3406. 

(b)  Treatment  of  backup  withholding 
amounts  separately.  A  payor  who 
withholds  income  tax  with  respect  to 
reportable  payments  under  section  3406 
may,  in  accordance  with  the  instructions 
provided  with  Form  941,  deposit  such 
taxes  under  the  rules  of  §  31.6302-1 
without  taking  into  account  the  other 
taxes  described  in  §  31.6302-l(e)  for 
purposes  of  determining  when  taxes 
withheld  under  section  3406  must  be 
deposited.  A  person  who  treats  backup 
withholding  sunounts  separately  shall 
not  take  tax  withheld  under  section  3406 
into  account  for  purposes  of  determining 
when  the  other  taxes  described  in 

§  31.6302-l(e)  must  otherwise  be 
deposited  under  that  section. 

(c)  Example.  The  following  example 
illustrates  the  provisions  of  this  section. 


Example.  During  the  last  calendar  quarter 
of  1991  and  each  of  the  first  three  calendar 
quarters  of  1992  Bank  A  accumulates  taxes 
with  respect  to  wages  paid  in  excess  of 
$12,000.  During  ea^  of  those  same  four 
quarters,  pursuant  to  section  3406,  A 
withholds  Income  tax  with  respect  to 
dividend  payments  in  an  amount  aggregating 
less  than  $12,000.  For  deposit  and  reporting 
purposes.  A  treated  the  backup  withholding 
amounts  separately  from  the  taxes  with 
respect  to  wages  paid.  Accordingly,  for  the 
First  quarter  of  19^,  A  must  use  the  Semi- 
Weekly  rule  of  i  31.6302-l(c)(2)  to  deposit 
taxes  with  respect  to  wages  paid  and  the 
Monthly  rule  of  §  31.6302-l{c)(l)  for  the 
deposit  of  backup  withholding  amounts.  Had 
A  not  treated  the  backup  withholding 
amounts  separately,  the  Semi-Weekly  rule 
would  apply  to  the  combined  amount  of  both 
the  taxes  with  respect  to  wages  paid  and  the 
backup  withholding  amounts. 

Par.  3.  Section  31.6302(c)-l  is 
amended  as  follows: 

1.  The  section  heading  is  revised. 

2.  The  heading  for  paragraph  (a)  is 
revised. 

3.  In  paragraph  (a)(l)(ii),  the 
introductory  text  is  revised. 

4.  The  revisions  read  as  set  forth 
below. 

§  31.6302(c)-1  Use  of  Government 
depositoiles  in  connection  wHh  taxes 
under  Federal  Insurance  Contributions  Act 
and  Income  tax  withheld  for  amounts 
attributable  to  payments  made  before 
January  1, 1993. 

(a)  Requirement  for  calendar  months 
beginning  after  December  31, 1980,  but 
b^ore  January  1,  1993 — (1)  In  general. 

(i)  *  *  * 

H  H  ^  H  it 

(ii)  In  the  case  of  a  calendar  month 
which  begins  after  March  31, 1991,  but 
before  January  1, 1993 — 

«  *  *  *  * 

Par.  4.  Section  31.6302(c)-2  is 
amended  as  follows: 

1.  The  section  heading  is  revised. 

2.  The  heading  for  paragraph  (a)(2)  is 
revised, 

3.  The  revisions  read  as  set  forth 
below. 

§  31 .6302(c>-2  Use  of  Government 
depositories  in  connection  with  employee 
and  employer  taxes  under  Railroad 
Retirement  Tax  Act  for  amounts 
attributable  to  payments  made  before 
January  1, 1993. 

(a)  *  *  * 

(2)  In  general:  after  March  31, 1991 
and  before  January  1, 1993.  •  *  * 

*  *  •  *  • 

Shirley  D.  Peterson, 

Commissioner  (^Internal  Revenue. 
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IIA-28-91] 

RIN  1545-AP91 

Depoaita  of  Employinent  Taxes; 

Hearing 

agency:  Internal  Revenue  Service. 
Treasury. 

ACTION:  Notice  of  public  hearing  on 
proposed  regulations. 

SUMMARY:  This  document  provides 
notice  of  a  public  hearing  on  proposed 
regulations  relating  to  the  deposit  of 
Federal  employment  taxes  (including 
railroad  retirement  taxes). 

OATES:  The  public  hearing  will  be  held 
on  Monday,  August  3, 1992,  beginning  at 
10  a.m.  Requests  to  speak  and  outlines 
of  oral  comments  must  be  received  by 
Monday,  July  20, 1992. 

ADDRESSES:  The  public  hearing  will  be 
held  in  the  IRS  Commissioner's 
Conference  Room,  room  3313,  Internal 
Revenue  Building,  1111  Constitution 
Avenue,  NW,  Washington,  DC.  Requests 
to  speak  and  outlines  of  oral  comments 
should  be  submitted  to  the  Internal 
Revenue  Service,  P.O.  Box  7604,  Ben 
Franklin  Station,  Attn:  CC:CORP:T:R 
[IA-28-91),  room  5228,  Washington,  DC 
20044. 

FOR  FURTHER  INFORMATION  CONTACT: 

Mike  Slaughter  of  the  Regulations  Unit. 
Assistant  Chief  Counsel  (Corporate), 
202-377-9232,  (not  a  toll-free  number). 
SUPPLEMENTARY  INFORMATION:  The 
subject  of  the  public  hearing  is  proposed 
regulations  under  section  6302  of  the 
Internal  Revenue  Code  and  section  226 
of  the  Railroad  Retirement  Solvency  Act 
of  1983.  Hiese  regulations  appear  in  the 
proposed  rules  section  of  this  issue  of 
the  Federal  Register. 

The  rules  of  S  601.601(a)(3)  of  the 
“Statement  of  Procedural  Rules"  (26 
CFR  part  601)  shall  apply  with  respect  to 
the  public  hearing.  Persons  who  have 
submitted  written  comments  within  the 
time  prescribed  In  the  notice  of 
proposed  rulemaking  and  who  also 
desire  to  present  oral  comments  at  the 
hearing  on  the  proposed  regulations 
should  submit  not  later  than  Monday, 
July  20, 1992.  an  outline  of  the  oral 
comments/ testimony  to  be  presented  at 
the  hearing  and  the  time  they  wish  to 
devote  to  each  subject. 

Each  speaker  (or  group  of  ^eakers 
representing  a  single  entity)  will  be 
limited  to  10  minutes  for  an  oral 
presentation  exclusive  of  the  time 
consumed  by  the  questions  b'om  the 
panel  for  the  government  and  answers 
to  these  questions. 
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Because  of  controlled  access 
restrictions,  attendees  cannot  be 
admitted  beyond  the  lobby  of  the 
Internal  Revenue  Building  until  9:45  a.m. 

An  agenda  showing  the  scheduling  of 
the  speakers  will  be  made  after  outlines 
are  received  from  the  persons  testifying. 
Copies  of  the  agenda  will  be  available 
free  of  charge  at  the  hearing. 

By  direction  of  the  Commissioner  of 
Internal  Revenue: 

Dale  D.  Goode, 

Federal  Register  Liaison  Officer,  Assistant 
Chief  Counsel  (Corporate). 

(FR  Doc.  92-11462  Filed  5-12-92;  4:55  p.m.J 
BILLING  CODE  483(M)1-« 


FEDERAL  COMMUNICATIONS 
COMMISSION 

47  CFR  Part  O 

[MO  Docket  No.  92-92;  FCC  92-182] 

Privacy  Act  Regulations 

agency:  Federal  Communications 
Commission. 

ACTION:  Proposed  rule. 

summary:  The  Federal  Communications 
Commission  is  proposing  to  exempt  two 
systems  of  records  from  certain  sections 
of  the  Privacy  Act  of  1974  (5  U.S.C.  552a) 
pursuant  to  5  U.S.C.  552a(j)  and  (k).  This 
action  will  bring  the  Commission  into 
compliance  with  the  Privacy  Act. 

DATES:  Comments  must  be  received  on 
or  before  June  11, 1992,  reply  comments 
on  or  before  June  26, 1992. 

ADDRESSES:  Comments  may  be  mailed 
to  William  Cline,  Privacy  Act  Officer, 
Information  and  Records  Management 
Branch,  room  416,  Federal 
Communications  Commission,  1919  M 
Street,  NW.,  Washington,  DC  20554. 
Written  comments  will  be  available  for 
inspection  at  the  above  address 
between  9  a.m.  and  4  p.m.,  Monday 
through  Friday. 

FOR  FURTHER  INFORMATION  CONTACT: 

William  Cline,  Privacy  Act  Officer, 
Information  and  Records  Management 
Branch,  room  416,  Federal 
Communications  Commission,  1919  M 
Street,  NW.,  Washington,  DC  20554, 

(202)  632-7513. 

SUPPLEMENTARY  INFORMATION*.  The  FCC 

proposes  the  addition  of  47  CFR  0.561(f) 
and  (g)  to  provide  for  the  exemption  of 
two  new  I^ivacy  Act  systems  of  records, 
from  certain  provisions  of  its  regulations 
implementing  the  Privacy  Act  of  1974. 
The  two  systems  of  records  are  entitled 
“FCC/OIG-1,  Criminal  Investigative 
Files"  and  “FCC/OlG-2,  General 
Investigative  Files.”  The  exemptions  are 
authorized  pursuant  to  the  Privacy  Act 


of  1974,  5  U.S.C.  552a(j)(2)  and  (k)(2). 
Elsewhere  in  today’s  issue  of  the 
Federal  Register,  the  FCC  is  proposing 
the  establishment  of  the  two  Privacy  Act 
systems  of  records  mentioned  above. 

The  systems  of  records  contain  records 
on  individuals,  including  present  and 
former  FCC  employees,  who  are  or  have 
been  the  subjects  of  investigations 
conducted  by  the  Office  of  Inspector 
General  (OIG)  involving  allegations  of 
fraud  and  abuse  with  respect  to 
programs  or  operations  of  the 
Commission.  'The  records  contain 
investigative  material  compiled  for  law 
enforcement  purposes.  OIG  proposes  to 
create  two  sets  of  investigative  files: 

One  relating  to  possible  violations  of 
criminal  law  (“FCC/OIG-1”)  and  the 
other  relating  to  all  other  types  of 
investigations  performed  by  OIG  (“FCC/ 
OIG-2  ”).  FCC/OIG-1.  Under  5  U.S.C. 
552a(j)(2),  the  head  of  any  agency  may 
by  rule  exempt  any  system  of  records 
within  the  agency  from  certain 
provisions  of  the  Privacy  Act  of  1974,'  if 
the  system  of  records  is  maintained  by 
any  agency  or  component  thereof  which 
performs  as  its  principal  functions  any 
activity  pertaining  to  the  enforcement  of 
criminal  laws  and  which  consists  of: 

(1)  Information  compiled  for  the 
purpose  of  identifying  individual 
criminal  offenders  and  alleged  offenders 
and  consisting  only  of  identifying  data 
and  notations  of  arrests,  the  nature  and 
disposition  of  criminal  charges, 
sentencing,  conflnement,  release,  and 
parole  and  probation  status; 

(2)  Information  compiled  for  the 
purpose  of  a  criminal  investigation, 
including  reports  of  informants  and 
investigators,  and  associated  with  an 
identifiable  individual;  or 

(3)  Reports  identihable  to  an 
individual  compiled  at  any  stage  of  the 
process  of  enforcement  of  the  criminal 
laws  from  arrest  or  indictment  through 
release  from  supervision. 

The  proposed  system  entitled  FCC/ 
OIG-1  is  limited  to  the  information  of 
the  type  described  above  and  is 
maintained  by  the  OIG,  a  component  of 
FCC  which  performs  as  one  of  its 
principal  functions  activities  pertaining 
to  the  enforcement  of  criminal  laws. 
Authority  for  the  criminal  law 
enforcement  activities  of  the  OIG  is  the 
Inspector  General  Act  of  1978,  5  U.S.C. 
app.  That  legislation  authorizes  the  OIG 
to  conduct  investigations  relating  to 
programs  and  operations  of  the  FCC. 
Therefore,  in  accordance  with  5  U.S.C. 
552a(j)(2),  information  maintained  in  this 
system  of  records  of  the  OIG  is  exempt 
from  all  provisions  of  the  Privacy  Act  of 
1974,  5  U.S.C.  552a,  as  amended,  except 
subsections  (b),  (c)(1)  and  (2),  (e)(4)(A) 


through  (F),  (e)(6),  (e)(7),  (e)(9),  (e)(10), 
(e)(ll)  and  (i). 

The  disclosure  of  information 
contained  in  the  criminal  investigative 
files,  including  the  names  of  persons  or 
agencies  to  whom  the  information  has 
been  transmitted,  would  substantially 
compromise  the  effectiveness  of  OIG 
investigations.  Knowledge  of  such 
investigations  could  enable  suspects  to 
take  such  action  as  is  necessary  to 
prevent  detection  of  criminal  activities, 
conceal  or  destroy  evidence  or  escape 
prosecution.  Disclosure  of  this 
information  could  lead  to  the 
intimidation  of,  or  harm  to,  informants, 
witnesses,  and  their  families,  and  could 
jeopardize  the  safety  and  well-being  of 
investigative  and  related  personnel  and 
their  families.  The  imposition  of  certain 
restrictions  on  the  manner  in  which 
investigative  information  is  collected, 
verified  or  retained  would  signiHcantly 
impede  the  effectiveness  of  OIG 
investigatory  activities  and,  in  addition, 
could  preclude  the  apprehension  and 
successful  prosecution  of  persons 
engaged  in  fraud  or  criminal  activity. 
The  exemption  is  needed  to  maintain 
the  integrity  and  conHdentiality  of 
criminal  investigations,  to  protect 
individuals  from  harm,  and  for  the 
following  specific  reasons: 

(1)  5  U.S.C.  552a(c)(3)  requires  an 
agency  to  make  the  accounting  of  each 
disclosure  of  records  available  to  the 
individual  named  in  the  record  at  his/ 
her  request.  These  accountings  must 
state  the  date,  nature  and  purpose  of 
each  disclosure  of  a  record  and  the 
name  and  address  of  the  recipient. 
Accounting  for  each  disclosure  would 
alert  the  subjects  of  an  investigation  to 
the  existence  of  the  investigation  and 
the  fact  that  they  are  subjects  of  the 
investigation.  The  release  of  such 
information  to  the  subjects  of  an 
investigation  would  provide  them  with 
significant  information  concerning  the 
nature  of  the  investigation  and  could 
seriously  impede  or  compromise  the 
investigation,  endanger  the  physical 
safety  of  confidential  sources, 
witnesses,  law  enforcement  personnel 
and  their  families  and  lead  to  the 
improper  influencing  of  witnesses,  the 
destruction  of  evidence  or  the 
fabrication  of  testimony. 

(2)  5  U.S.C.  552a(c)(4)  requires  an 
agency  to  inform  any  person  or  other 
agency  about  any  correction  or  notation 
of  dispute  made  by  the  agency  in 
accordance  with  subsection  (d)  of  the 
Act.  Since  this  system  of  records  is 
being  exempted  from  subsection  (d)  of 
the  Act  concerning  access  to  records, 
this  section  is  inapplicable  to  the  extent 


Federal  Register  /  Vol.  57,  No.  96  /  Monday,  May  18.  1992  /  Proposed  Rules 


21053 


that  this  system  of  records  will  be 
exempted  from  subsection  (d)  of  the  Act. 

(3)  5  U.S.C.  552a(d)  requires  an  agency 
to  permit  an  individual  to  gain  access  to 
records  pertaining  to  him/her,  to  request 
amendment  to  such  records,  to  request  a 
review  of  an  agency  decision  not  to 
amend  such  records  and  to  contest  the 
information  contained  in  such  records. 
Granting  access  to  records  in  this 
system  of  records  could  inform  the 
subject  of  an  investigation  of  an  actual 
or  potential  criminal  violation,  of  the 
existence  of  that  investigation,  of  the 
nature  and  scope  of  the  information  and 
evidence  obtained  as  to  his/her 
activities,  of  the  identity  of  confidential 
sources,  witnesses,  and  law 
enforcement  personnel  and  could 
provide  information  to  enable  the 
subject  to  avoid  detection  or 
apprehension.  Granting  access  to  such 
information  could  seriously  impede  or 
compromise  an  investigation,  endanger 
the  physical  safety  or  confidential 
sources,  witnesses,  law  enforcement 
personnel  and  their  families,  lead  to  the 
improper  influencing  of  witnesses,  the 
destruction  of  evidence,  or  the 
fabrication  of  testimony  and  disclosure 
investigative  techniques  and  procedures. 
In  addition,  granting  access  to  such 
information  could  disclose  classified, 
security-sensitive  or  confidential 
business  information  and  could 
constitute  an  unwarranted  invasion  of 
the  personal  privacy  of  others. 

(4)  5  U.S.C.  552(e)(1)  requires  each 
agency  to  maintain  in  its  records  only 
such  information  about  an  individual  as 
is  relevant  and  necessary  to  accomplish 
a  purpose  of  the  agency  required  by 
statute  or  by  executive  order  of  the 
President.  The  application  of  this 
provision  could  impair  investigations 
and  law  enforcement  because  it  is  not 
always  possible  to  detect  the  relevance 
or  necessity  of  specitic  information  in 
the  early  stages  of  an  investigation. 
Relevance  and  necessity  are  often 
questions  of  judgment  and  timing,  and  it 
is  only  after  the  information  is  evaluated 
that  the  relevance  and  necessity  of  such 
information  can  be  established.  In 
addition,  during  the  course  of  the 
investigation,  the  investigator  may 
obtain  information  which  is  incidental  to 
the  main  purpose  of  the  investigation 
but  which  may  relate  to  matters  under 
the  investigative  jurisdiction  of  another 
agency.  Such  information  cannot  readily 
be  segregated.  Furthermore,  during  the 
course  of  the  investigation,  the 
investigator  may  obtain  information 
concerning  the  violation  of  laws  other 
than  those  which  are  within  the  scope  of 
his/her  jurisdiction.  In  the  interest  of 
effective  law  enforcemmit,  OIG 


investigators  should  retain  this 
information,  since  it  can  aid  in 
establishing  patterns  of  criminal  activity 
and  can  provide  valuable  leads  for  other 
law  enforcement  agencies. 

(5)  5  U.S.C.  552a(e)(2)  requires  an 
agency  to  collect  iiiformation  to  the 
greatest  extent  practicable  directly  from 
the  subject  individual  when  the 
information  may  result  in  adverse 
determinations  about  an  individual’s 
rights,  benefits  and  privileges  under 
Federal  programs.  The  application  of 
this  provision  could  impair 
investigations  and  law  enforcement  by 
alerting  the  subject  of  an  investigation, 
thereby  enabling  the  subject  to  avoid 
detection  or  apprehension,  to  influence 
witnesses  improperly,  to  destroy 
evidence  or  to  fabricate  testimony. 
Moreover,  in  certain  circumstances  the 
subject  of  an  investigation  cannot  be 
required  to  provide  information  to 
investigators  and  information  must  be 
collected  from  other  sources. 
Furthermore,  it  is  often  necessary  to 
collect  information  from  sources  other 
than  the  subject  of  the  investigation  to 
verify  the  accuracy  of  the  evidence 
collected. 

(6)  5  U.S.C.  552a(e)(3)  requires  an 
agency  to  inform  each  person  whom  it 
asks  to  supply  information,  on  a  form 
that  can  be  retained  by  the  person,  of  the 
authority  under  which  the  information  is 
sought  and  whether  disclosure  is 
mandatory  or  voluntary:  of  the  principal 
purposes  for  which  the  information  is 
intended  to  be  used:  of  the  routine  uses 
which  may  be  made  of  the  information: 
and  of  the  effects  on  the  person,  if  any. 
of  not  providing  all  or  any  part  of  the 
requested  information.  The  application 
of  this  provision  could  provide  the 
subject  of  an  investigation  with 
substantial  information  about  the  nature 
of  that  investigation  and  this  could 
interfere  with  the  investigation. 
Moreover,  providing  such  a  notice  to  the 
subject  of  an  investigation  could 
seriously  impede  or  compromise  an 
undercover  investigation  by  revealing  its 
existence  and  could  endanger  the 
physical  safety  of  confidential  sources, 
witnesses,  and  investigators  by 
revealing  their  identities. 

(7)  5  U.S.C.  552a(e)(4)  (G)  and  (H) 
require  an  agency  to  publish  a  F^eral 
Register  notice  concerning  its 
procedures  for  notifying  an  individual 
at  his/her  request,  if  the  system  of 
records  contains  a  record  pertaining  to 
him/her,  how  to  gain  access  to  such  a 
record  and  how  to  contest  its  content 
Since  this  system  of  records  is  being 
exempted  from  subsection  (0  of  the  Act 
concerning  agency  rules,  and  subsection 
(d)  of  the  Act  concerning  access  to 


records,  these  requirements  are 
inapplicable  to  the  extent  that  this 
system  of  records  will  be  exempted  from 
subsection  (f)  and  (d)  of  the  Act. 
Although  the  system  would  be  exempt 
from  these  requirements,  OIG  has 
published  some  information  concerning 
the  availability  of  these  procedures  for 
records  in  this  system  b^ause,  under 
certain  circumstances,  OIG  could  decide 
it  is  appropriate  for  an  individual  to 
have  access  to  all  or  a  portion  of  his/her 
records  in  this  system  of  records.  See 
the  notice  in  the  Federal  Register 
describing  the  system  of  records 
entitled:  FCC/OIG-1:  Criminal 
Investigative  Files. 

(8)  5  U.S.C.  552a(e)(4)(I)  requires  an 
agency  to  publish  a  Federal  Register 
notice  concerning  the  categories  of 
sources  of  records  in  the  system  of 
records.  Exemption  from  this  provision 
is  necessary  to  protect  the 
confidentiality  of  the  sources  of 
information,  to  protect  the  privacy  and 
physical  safety  of  confidential  sources 
and  witnesses,  and  to  avoid  the 
disclosure  of  investigative  techniques 
and  procedures. 

(9)  5  U.S.C  552a(e)(5)  requires  an 
agency  to  maintain  its  records  with  such 
accuracy,  relevance,  timeliness,  and 
completeness  as  is  reasonably 
necessary  to  assure  fairness  to  the 
individual  in  making  any  determination 
about  the  individual.  Since  the  Act 
defines  “maintain”  to  include  the 
collection  of  information,  complying 
with  this  provision  could  prevent  the 
collection  of  any  data  not  shown  to  be 
accurate,  relevant,  timely,  and  complete 
at  the  moment  it  is  collected.  In 
collecting  information  for  criminal  law 
enforcement  purposes,  it  is  not  possible 
to  determine  in  advance  what 
information  is  accurate,  relevant,  timely, 
and  complete.  Facts  are  ffrst  gathered 
and  then  placed  into  a  logical  order  to 
prove  or  disprove  objectively  the 
criminal  behavior  of  an  individual 
Material  which  may  seem  unrelated, 
irrelevant,  or  incomplete  when  collected 
can  take  on  added  meaning  or 
significance  as  die  investigation 
progresses.  The  restrictions  of  this 
provision  could  interfere  with  the 
preparation  of  a  complete  investigative 
report  thereby  impeding  effective  law 
enforcement. 

(10)  5  U.S.C.  552a(e)(8)  requires  an 
agency  to  make  reasonable  efforts  to 
serve  notice  on  an  individual  when  any 
record  on  such  individual  is  made 
available  to  any  person  under 
compulsory  legal  process  when  such 
process  becomes  a  matter  of  public 
record.  Complying  with  this  provisiim 
could  prematurely  reveal  an  ongoing 
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criminal  investigation  to  the  subject  of 
the  investigation. 

(11)  5  U.S.C.  552a(e)(12)  requires  that, 
if  an  agency  is  a  recipient  agency  or  a 
source  agency  in  a  matching  program 
with  a  non-Federal  agency,  the  federal 
agency  must  publish  notice  of  the 
establishment  or  revision  of  such 
program  in  the  Federal  Register  at  least 
30  days  prior  to  conducting  the  program. 
At  this  time,  this  provision  is  not 
applicable  to  the  Commission. 

(12)  5  U.S.C.  552a(f)(l]  requires  an 
agency  to  promulgate  rules  which  shall 
establish  procedures  whereby  an 
individual  can  be  noticed  in  response  to 
his/her  request  if  any  system  of  records 
named  by  the  individual  contain  a 
record  pertaining  to  him/her.  The 
application  of  this  provision  could 
impede  or  compromise  an  investigation 
or  prosecution  if  the  subject  of  an 
investigation  were  able  to  use  such  rules 
to  learn  of  the  existence  of  an 
investigation  before  it  could  be 
completed.  In  addition,  mere  notice  of 
the  fact  of  an  investigation  could  inform 
the  subject  and  others  that  their 
activities  are  under  or  may  become  the 
subject  of  an  investigation  and  could 
enable  the  subjects  to  avoid  detection  or 
apprehension,  to  influence  witnesses 
improperly,  to  destroy  evidence,  or  to 
fabricate  testimony.  Since  this  system 
would  be  exempt  from  subsection  (d)  of 
the  Act,  concerning  access  to  records, 
the  requirements  of  subsection  (f)(2) 
through  (5)  of  the  Act,  concerning 
agency  rules  for  obtaining  access  to 
such  records,  are  inapplicable  to  the 
extent  that  this  system  of  records  will  be 
exempted  from  subsection  (d)  of  the  Act. 

(13)  5  U.S.C.  552a(g)  provides  for  civil 
remedies  if  an  agency  fails  to  comply 
with  the  requirements  concerning  access 
to  records  under  subsections  (d)(1)  and 
(3)  of  the  Act;  maintenance  of  records 
under  subsection  (e)(5)  of  the  Act;  and 
any  other  provision  of  the  Act,  or  any 
rule  promulgated  thereunder,  in  such  a 
way  as  to  have  an  adverse  effect  on  an 
individual.  Since  this  system  of  records 
would  be  exempt  from  subsections  (c) 

(3)  and  (4).  (d).  (e)(1).  (e)(2).  (e)(3). 
(e)(4)(G).  (e)(4)(H)  and  (e)(4)(I).  (e)(5). 
(e)(8)  and  (f)  of  the  Act,  the  provisions  of 
subsection  (g)  of  the  Act  would  be 
inapplicable  to  the  extent  that  this 
system  of  records  will  be  exempted  from 
those  subsections  of  the  Act. 

FCC/OIG-2.  Under  5  U.S.C. 

552a(k)(2),  the  head  of  any  agency  may 
by  rule  exempt  any  system  of  records 
within  the  agency  from  subsections 
(c)(3);  (d).  (e)(1).  (e)(4)(G).  (e)(4)(H). 
(e)(4)(I)  and  (f)  of  this  section  if  the 
system  of  records  is  investigative 
material  compiled  for  law  enforcement 
purposes. 


The  OIG  Investigative  Files  contain 
investigative  material  compiled  for  law 
enforcement  purposes  and  maintained 
by  the  OIG.  The  OIG  is  authorized  by 
the  Inspector  General  Act  of  1978, 5 
U.S.C.  app.,  to  conduct  investigations 
relating  to  programs  and  operations  of 
the  Federal  Communications 
Commission.  The  exemption  is  needed 
to  maintain  the  integrity  and 
confidentiality  of  law  enforcement 
investigations,  to  protect  individuals 
from  harm,  and  for  the  following  specific 
reasons. 

(1)  5  U.S.C.  552a(c)(3)  requires  an 
agency  to  make  the  accounting  of  each 
disclosure  of  records  available  to  the 
individual  named  in  the  record  at  his/ 
her  request.  These  accountings  must 
state  the  date,  nature  and  purpose  of 
each  disclosure  of  a  record  and  the 
name  and  address  of  the  recipient. 
Accounting  for  each  disclosure  would 
alert  the  subjects  of  an  investigation  to 
the  existence  of  the  investigation  and 
the  fact  that  they  are  subjects  of  the 
investigation.  The  release  of  such 
information  to  the  subjects  of  an 
investigation  would  provide  them  with 
significant  information  concerning  the 
nature  of  the  investigation  and  could 
seriously  impede  or  compromise  the 
investigation,  endanger  ^e  physical 
safety  of  confidential  sources, 
witnesses,  law  enforcement  personnel 
and  their  families  and  lead  to  the 
improper  influencing  of  witnesses,  the 
destruction  of  evidence  or  the 
fabrication  of  testimony. 

(2)  5  U.S.C.  552a(d)  requires  an  agency 
to  permit  an  individual  to  gain  access  to 
records  pertaining  to  him/her,  to  request 
amendment  to  such  records,  to  request  a 
review  of  an  agency  decision  not  to 
amend  such  records  and  to  contest  the 
information  contained  in  such  records. 
Granting  access  to  records  in  this 
system  of  records  could  inform  the 
subject  of  an  investigation  of  an  actual 
or  potential  law  violation,  of  the 
existence  of  that  investigation,  of  the 
nature  and  scope  of  the  information  and 
evidence  obtained  as  to  his/her 
activities,  of  the  identity  of  confidential 
sources,  witnesses,  and  law 
enforcement  personnel,  and  could 
provide  information  to  enable  the 
subject  to  avoid  detection  or 
apprehension.  Granting  access  to  such 
information  could  seriously  impede  or 
compromise  an  investigation,  endanger 
the  physical  safety  or  confidential 
sources,  witnesses,  law  enforcement 
personnel  and  their  families,  lead  to  the 
improper  influencing  of  witnesses,  the 
destruction  of  evidence,  or  the 
fabrication  of  testimony  and  disclosure 
investigative  techniques  and  procedures. 
In  addition,  granting  access  to  such 


information  could  disclose  classified, 
security-sensitive  or  confidential 
business  information  and  could 
constitute  an  unwarranted  invasion  of 
the  personal  privacy  of  others. 

(3)  5  U.S.C.  552a(e)(l)  requires  each 
agency  to  maintain  in  its  records  only 
such  information  about  an  individual  as 
is  relevant  and  necessary  to  accomplish 
a  purpose  of  the  agency  required  by 
statute  or  by  executive  order  of  the 
President.  The  application  of  this 
provision  could  impair  investigations 
and  law  enforcement  because  it  is  not 
always  possible  to  detect  the  relevance 
or  necessity  of  specific  information  in 
the  early  stages  of  an  investigation. 
Relevance  and  necessity  are  often 
questions  of  judgment  and  timing,  and  it 
is  only  after  the  information  is  evaluated 
that  the  relevance  and  necessity  of  such 
information  can  be  established.  In 
addition,  during  the  course  of  the 
investigation,  the  investigator  may 
obtain  information  which  is  incidental  to 
the  main  purpose  of  the  investigation 
but  which  may  relate  to  matters  under 
the  investigative  jurisdiction  of  another 
agency.  Such  information  cannot  readily 
be  segregated.  Furthermore,  during  the 
course  of  the  investigation,  the 
investigator  may  obtain  information 
concerning  the  violation  of  laws  other 
than  those  which  are  within  the  scope  of 
his/her  jurisdiction.  In  the  interest  of 
effective  law  enforcement,  OIG 
investigators  should  retain  this 
information,  since  it  can  aid  in 
establishing  patterns  of  illegal  activity 
and  can  provide  valuable  leads  for  other 
law  enforcement  agencies. 

(4)  5  U.S.C.  552a(e)(4)  (G)  and  (H) 
require  an  agency  to  publish  a  Federal 
Register  notice  concerning  its 
procedures  for  notifying  an  individual, 
at  his/her  request,  if  the  system  of 
records  contains  a  record  pertaining  to 
him/her,  how  to  gain  access  to  such  a 
record  and  how  to  contest  its  content. 
Since  this  system  of  records  is  being 
exempted  from  subsection  (f)  of  the  Act, 
concerning  agency  rules,  and  subsection 
(d)  of  the  Act,  concerning  access  to 
records,  these  requirements  are 
inapplicable  to  the  extent  that  this 
system  of  records  will  be  exempted  from 
subsection  (f)  and  (d)  of  the  Act. 
Although  the  system  would  be  exempt 
from  these  requirements,  OIG  has 
published  some  information  concerning 
the  availability  of  these  procedures  for 
records  in  this  system  because,  under 
certain  circumstances.  OIG  could  decide 
it  is  appropriate  for  an  individual  to 
have  access  to  all  or  a  portion  of  his/her 
records  in  this  system  of  records.  See 
the  notice  in  the  Federal  Register 
describing  the  system  of  records 
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entitled:  FCC/OIG-2:  General 
Investigative  Files. 

(5)  5  U.S.C.  552a(e)(4)(l)  requires  an 
agency  to  publish  a  Federal  Register 
notice  concerning  the  categories  of 
sources  of  records  in  the  system  of 
records.  Exemption  from  this  provision 
is  necessary  to  protect  the 
confidentiality  of  the  sources  of 
information,  to  protect  the  privacy  and 
physical  safety  of  confidential  sources 
and  witnesses,  and  to  avoid  the 
disclosure  of  investigative  techniques 
and  procedures. 

(6)  S  U.S.C.  552a(f)(l)  requires  an 
agency  to  promulgate  rules  which  shall 
establish  procedures  whereby  an 
individual  can  be  notified  in  response  to 
his/her  request  if  any  system  of  records 
named  by  the  individual  contain  a 
record  pertaining  to  him/her.  The 
application  of  this  provision  could 
impede  or  compromise  an  investigation 
or  prosecution  if  the  subject  of  an 
investigation  were  able  to  use  such  rules 
to  learn  of  the  existence  of  an 
investigation  before  it  could  be 
completed.  In  addition,  mere  notice  of 
the  fact  of  an  investigation  could  inform 
the  subject  and  others  that  their 
activities  are  under  or  may  become  the 
subject  of  an  investigation  and  could 
enable  the  subjects  to  avoid  detection  or 
apprehension,  to  influence  witnesses 
improperly,  to  destroy  evidence,  or  to 
fabricate  testimony.  Since  this  system 
would  be  exempt  from  subsection  (d)  of 
the  Act,  concerning  access  to  records, 
the  requirements  of  subsection  (f)  (2) 
through  (5)  of  the  Act,  concerning 
agency  rules  for  obtaining  access  to 
such  records,  are  inapplicable  to  the 
extent  that  this  system  of  records  will  be 
exempted  from  subsection  (d)  of  the  Act. 

This  proposed  rule  has  been  reviewed 
under  Executive  Order  No.  12291  and 
has  been  determined  not  to  be  a  “major 
rule”  since  it  will  not  have  an  annual 
effect  on  the  economy  of  $100  million  or 
more. 

In  addition,  it  has  been  determined 
that  this  proposed  rule  will  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities. 

List  of  Subjects  in  47  CFR  Part  O 
Privacy. 

For  the  reasons  set  out  in  the 
preamble,  it  is  proposed  to  amend  47 
CFR  part  O,  subpart  E,  as  follows: 

Subpart  E— Privacy  Act  Regulations 

1.  The  authority  citation  for  part  O 
continues  to  read  as  follows: 

Authority;  Sec.  5, 48  Stat.  1068.  as 
amended:  47  U.S.C.  155,  225  unless  otherwise 
noted. 


2.  Sec.  0.561  is  amended  by  adding 
paragraphs  (f)  and  (g)  to  read  as  follows: 

§0.561  Exemptions. 

*  «  *  *  • 

(f)  System  name.  Criminal 
Investigative  Files — FCC/OIG-1. 
Compiled  for  the  purpose  of  criminal 
investigations.  This  system  of  records  is 
exempt  pursuant  to  section  (j)(2)  of  the 
Act  because  the  records  contain 
investigatory  material  compiled  for 
criminal  law  enforcement  purposes,  (g) 
System  name.  General  Investigative 
Files — FCC/OIG-2.  Compiled  for  law 
enforcement  purposes.  This  system  of 
records  is  exempt  pursuant  to  section 
{k)(2)  of  the  Act  because  the  records 
contain  investigatory  material  compiled 
for  law  enforcement  purposes. 

Federal  Communications  Commission. 

Donna  R.  Searcy. 

Secretary. 

IFR  Doc.  92-11519  Filed  5-15-92;  8:45  am] 
BILUNG  CODE  6712-ei-« 

47  CFR  Part  73 

[MM  Docket  No  92-102,  RM-7969] 

Radio  Broadcasting  Sarvicas;  Paquot 
Lakas,  MN 

AQENCV:  Federal  Communications 

Commission. 

action:  Proposed  rule. 

SUMMARY:  This  document  requests 
comments  on  a  petition  Hied  by 
Minnesota  Christian  Broadcasters,  Inc., 
proposing  the  substitution  of  Channel 
274C2  for  Channel  261A  at  Pequot 
Lakes,  Minnesota,  and  modification  of 
the  license  for  Station  KTIG  to  specify 
operation  on  Channel  274C2.  Canadian 
concurrence  will  be  requested  for  this 
allotment  at  coordinates  46-36-06  and 
94-18-55. 

DATES:  Comments  must  be  filed  on  or 
before  July  6, 1992,  and  reply  comments 
on  or  before  July  21, 1992. 

ADDRESSES:  Federal  Communications 
Commission,  Washington,  DC  20554.  In 
addition  to  filing  comments  with  the 
FCC,  interested  parties  should  serve  the 
petitioner's  counsel,  as  follows:  Dennis 
F.  Begley,  Reddy,  Begley  &  Martin,  2033 
M  Street.  NW.,  suite  500,  Washington, 
DC  20036. 

FOR  FURTHER  INFORMATION  CONTACT 

Kathleen  Scheuerle,  Mass  Media 
Bureau,  (202)  634-6530. 

SUPPLEMENTARY  INFORMATON:  This  is  a 
summary  of  the  Commission's  Notice  of 
Proposed  Rule  Making,  MM  Docket  No. 
92-102,  adopted  April  29, 1992,  and 
released  May  13, 1992.  The  full  text  of 
this  Commission  decision  is  available 


for  inspection  and  copying  during 
normal  business  hours  in  the  FCC 
Dockets  Branch  (room  230),  1919  M 
Street  NW.,  Washington,  DC,  The 
complete  text  of  this  decision  may  also 
be  purchased  from  the  Commission's 
copy  contractors.  Downtown  Copy 
Center,  1714  21st  Street  NW., 

Washington.  DC  20036,  (202)  452-1422. 

Provisions  of  the  Regulatory 
Flexibility  Act  of  1980  do  not  apply  to 
this  proceeding. 

Members  of  the  public  should  note 
that  from  the  time  a  Notice  of  Proposed 
Rule  Making  is  issued  until  the  matter  is 
no  longer  subject  to  Commission 
consideration  or  court  review,  all  ex 
parte  contacts  are  prohibited  in 
Commission  proceedings,  such  as  this 
one,  which  involve  channel  allotments. 
See  47  CFR  1.1204(b)  for  rules  governing 
permissible  ex  parte  contact. 

For  information  regarding  proper  filing 
procedures  for  comments,  see  47  CFR 
1.415  and  1.420. 

List  of  Subjects  in  47  CFR  Part  73 
Radio  broadcasting. 

Federal  Communications  Commission. 

Michael  C.  Roger, 

Acting  Chief,  Allocations  Branch,  Policy  and 
Rules  Division,  Mass  Media  Bureau. 

(FR  Doc  92-11605  Filed  5-15-92;  8:45  am) 
BILLING  CODE  S71»-01-« 

47  CFR  Part  73 

[MM  Docket  No  92-103,  RM-7973] 

Radio  Broadcasting  Services;  New 
London,  MO 

agency:  Federal  Communications 
Commission. 

ACTION:  Proposed  rule. 

SUMMARY:  This  document  requests 
comments  on  a  petition  Hied  by  New 
London  Broadcasting  proposing  the 
allotment  of  Channel  290C3  to  New 
London,  Missouri,  as  that  community's 
first  local  broadcast  service.  There  is  a 
site  restriction  13.5  kilometers  (8.4  miles) 
north  of  the  community.  The  coordinates 
for  Channel  290C3  are  39-41-44  and  91- 
20-10. 

DATES:  Comments  must  be  Hied  on  or 
before  July  6. 1992,  and  reply  comments 
on  or  before  July  21, 1992. 

ADDRESSES:  Federal  Communications 
Commission.  Washington,  DC  20554  In 
addition  to  filing  comments  with  the 
FCC,  interested  parties  should  serve  the 
petitioner's  counsel,  as  follows:  B.  Jay 
Baraff,  Lee  J.  Peltzman.  Baraff,  Koemer, 
Olender  &  Hochberg,  P.C.,  5335 
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Wisconsin  Avenue  NW.,  suite  300, 
Washington,  DC  20015. 

FOR  FURTHER  INFORMATION  CONTACT: 
Kathleen  Scheuerle,  Mass  Media 
Bureau,  (202)  634-6630. 

SUPPLEMENTARY  INFORMATION:  This  is  a 
summary  of  the  Commission’s  Notice  of 
Proposed  Rule  Making,  MM  Docket  No. 
92-103,  adopted  April  29, 1992,  and 
released  May  13, 1992.  The  full  text  of 
this  Commission  decision  is  available 
for  inspection  and  copying  during 
normal  business  hours  in  the  FCC 
Dockets  Branch  (room  230),  1919  M 
Street  NW.,  Washington,  DC.  The 
complete  text  of  this  decision  may  also 
be  purchased  from  the  Commission’s 
copy  contractors.  Downtown  Copy 
Center,  1714  2l8t  Street  NW., 
Washington.  DC  20036,  (202)  452-1422. 

Provisions  of  the  Regulatory 
Flexibility  Act  of  1980  do  not  apply  to 
this  proceeding. 

Members  of  the  public  should  note 
that  from  the  time  a  Notice  of  Proposed 
Rule  Making  is  issued  until  the  matter  is 
no  longer  subject  to  Commission 
consideration  or  court  review,  ail  ex 
parte  contacts  are  prohibited  in 
Commission  proceedings,  such  as  this 
one,  which  involve  channel  allotments. 
See  47  CFR  1.1204(b)  for  rules  governing 
permissible  ex  parte  contact. 

For  information  regarding  propier  filing 
procedures  for  comments,  see  47  CFR 
1.415  and  1.420. 

List  of  Subjects  in  47  CFR  Part  73 
Radio  broadcasting. 

Federal  Communications  Commission. 
Michael  C.  Ruger, 

Acting  Chief,  Allocations  Branch,  Policy  and 
Rules  Division,  Mass  Media  Bureau. 

[FR  Doc  92-11606  Filed  5-15-92;  8:45  am) 
BILUNG  CODE  6712-01-M 

47  CFR  Part  73 

[MM  Docket  No  91-266,  RM-77941 

Radio  Broadcasting  Services; 
Redmond,  OR 

agency:  Federal  Communications 
Commission. 

ACTION:  Proposed  rule;  dismissal  of. 

summary:  The  Commission  dismisses 
the  petition  for  rule  making  filed  by 
Jefhrey  Rochlis  to  allot  Channel  259C3  to 
Redmond,  Oregon.  See  56  FR  47178, 
published  September  18, 1991.  Jeffrey 


Rochlis  withdrew  his  intention  to  apply 
for  the  channel  and  no  other  party 
stated  such  an  intention.  With  this 
action,  this  proceeding  is  terminated. 

FOR  FURTHER  INFORMATION  CONTACT: 
Leslie  K.  Shapiro,  Mass  Media  Bureau, 
(202)  634-6530. 

SUPPLEMENTARY  INFORMATION:  This  is  a 
synopsis  of  the  Commission’s  Report 
and  Order,  MM  Docket  No.  91-2^, 
adopted  May  1, 1992,  and  released  May 
13, 1992.  The  full  text  of  this  Commission 
decision  is  available  for  inspection  and 
copying  during  normal  business  hours  in 
the  FCC  Dockets  Branch  (room  230), 

1919  M  Street  NW.,  Washington,  DC.  the 
complete  text  of  this  decision  may  also 
be  purchased  from  the  Commission's 
copy  contractor.  Downtown  Copy 
Center,  (202)  452-1422, 1714  21st  Street 
NW.,  Washington,  DC  20036. 

List  of  Subjects  in  47  CFR  Part  73 
Radio  broadcasting. 

Federal  Communications  Commission. 
Michael  C.  Ruger, 

Acting  Chief,  Allocations  Branch,  Policy  and 
Rules  Division,  Mass  Media  Bureau. 

(FR  Doc  92-11607  Filed  5-15-92;  8:45  am) 
BILLING  CODE  6713-01-M 

DEPARTMENT  OF  COMMERCE 

National  Oceanic  and  Atmospheric 
Administration 

50  CFR  part  424 

[Docket  No.  920527-2127] 

Listing  of  Endangered  and  Threatened 
Species;  Petitions  to  List  the  Columbia 
River  White  Sturgeon,  Snake  River 
Coho  Salmon,  and  Snake  River  White 
Sturgeon 

agency:  National  Marine  Fisheries 
Service  (NMFS),  NOAA,  Commerce. 
ACTION:  Notice  of  finding. 

summary:  On  February  4, 1992,  NMFS 
received  a  petition  from  Captain  Jack  E. 
White  of  Rufus.  Oregon,  to  list  Columbia 
River  white  sturgeon  [Acipenser 
transmontanus)  as  an  endangered 
species.  Two  petitions  were 
subsequently  received  from  Mr.  Del 
Lathim  of  Pasco,  Washington,  to  add 
Snake  River  coho  salmon 
[Oncorhynchus  kisutch)  (February  26, 
1992),  and  Snake  River  white  sturgeon 
[A.  transmontanus)  (March  11, 1992)  to 


the  endangered  species  list.  NMFS  has 
determined  that  the  petitions  do  not 
contain  substantial  scientiHc  or 
commercial  information  indicating  that 
the  petitioned  actions  may  be 
warranted. 

FOR  FURTHER  INFORMATION  CONTACT: 

Rob  Jones,  Protected  Species  Branch, 
Environmental  and  Technical  Services 
Division,  Northwest  Region,  NMFS, 
Portland,  Oregon.  97232  at  503/230-5429. 

SUPPLEMENTARY  INFORMATION: 

Background 

Section  4(b)(3)(A)  of  the  Endangered 
Species  Act  (ESA)  (16  U.S.C.  1531  et 
seq.)  requires  that  NMFS  make  a  finding 
on  whedier  a  petition  to  list,  delist,  or 
reclassify  a  species  presents  substantial 
scientiHc  or  commercial  information 
indicating  that  the  petitioned  action  may 
be  warranted.  To  the  maximum  extent 
practicable,  this  finding  is  to  be  made 
within  90  days  of  the  receipt  of  the 
petition,  and  the  finding  is  to  be 
published  promptly  in  the  Federal 
Register.  If  the  finding  is  positive,  NMFS 
is  required  to  commence  a  status  review 
of  the  involved  species. 

The  criteria  considered  in  determining 
whether  or  not  a  petition  is  substantial 
is  outlined  in  50  CFR  424.14(b).  Further, 
in  order  for  a  petition  on  a  Pacific 
salmon  stock  to  be  considered 
substantial,  it  must  provide  evidence  to 
indicate  that  the  petitioned  stock  may 
qualify  as  a  “species"  under  the  ESA,  in 
accordance  with  NMFS  “Policy  on 
Applying  the  Definition  of  ^lecies 
Under  the  Endangered  Species  Act  to 
Pacific  Salmon”  (November  20, 1991;  56 
FR  58612). 

NMFS  has  determined  that  Columbia 
and  Snake  River  sturgeon  petitions 
contained  no  supporting  documentation 
indicating  that  the  petitioned  actions 
may  be  warranted.  Furthermore,  NMFS 
has  determined  that  the  Snake  River 
coho  salmon  petition  did  not  contain 
any  documentation  or  discussion 
indicating  that  the  petitioned  Hsh  may 
qualify  as  a  “species”  under  the  ESA. 
Since  the  petitions  do  not  contain 
substantial  information,  NMFS  is  not 
initiating  a  status  review. 

Dated:  May  12. 1992. 

Michael  F.  TUlman, 

Deputy  Assistant  Administrator  for  Fisheries. 
[FR  Doc  92-11584  Filed  5-15-92;  8:45  am] 
BILUNG  CODE  3510-22-M 
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This  section  of  the  FEDERAL  REGISTER 
contains  documents  other  than  rules  or 
proposed  rules  that  are  applicable  to  the 
public.  Notices  of  hearings  and 
investigations,  committee  meetings,  agency 
decisions  and  rulings,  delegations  of 
authority,  filing  of  petitions  and 
applications  and  agency  statements  of 
organization  and  functions  are  examples 
of  documents  appearing  in  this  section. 


APPALACHIAN  STATES  LOW-LEVEL 
RADIOACTIVE  WASTE  COMMISSION 

Meeting 

agency:  Appalachian  States  Low-Level 
Radioactive  Waste  Commission. 

ACTION:  Open  meeting. 

SUMMARY:  The  Appalachian  States  Low- 
Level  Radioactive  Waste  Commission 
will  hold  its  annual  meeting  on  June  19. 
1992.  The  meeting  is  open  to  the  public. 
DATES:  June  19, 1992,  8:30  a.m.-5  p.m. 
ADDRESSES:  The  Harrisburg  Hotel 
Center  City,  23  South  Second  Street. 
Harrisburg,  Pennsylvania. 

FOR  FURTHER  INFORMATION  CONTACT: 
Marc  S.  Tenan,  Executive  Director,  207 
State  Street,  Harrisburg,  PA  17101,  717- 
234-6295. 

SUPPLEMENTARY  INFORMATION:  The 

Appalachian  States  Low-Level 
Radioactive  Waste  Commission 
(Commission)  was  established  by  the 
Appalachian  States  Low-Level 
Radioactive  Waste  Compact  Consent 
Act  (Pub  L.  100-319,  May  19, 1988).  The 
Commission  represents  the  states  of 
Deleware,  Maryland,  and  West  Virginia, 
and  the  Commonwealth  of  Pennsylvania 
to  assist  in  the  establishment  of  a 
regional  low-level  radioactive  waste 
disposal  facility  as  required  by  the  Low- 
Level  Radioactive  Waste  Policy 
Amendments  Act  (Pub.  L.  99-240, 
January  15, 1986). 

The  Commission  will  consider  a  work 
plan  for  1992-93,  amendments  to  the 
Commission’s  Bylaws  and 
Administrative  Manual,  revisions  to  the 
1992-93  budget,  the  1993-94  budget, 
contract  extension  for  the  Executive 
Director,  and  other  matters.  An  update 
on  the  siting  process  will  be  provided  by 
Chem-Nuclear  Systems,  Inc. 

Marc  S.  Tenan, 

Executive  Director. 

[FR  Doc.  92-11362  Filed  5-15-92.  8:45  am) 
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DEPARTMENT  OF  COMMERCE 

Bureau  of  Export  Administration 

Action  Affecting  Export  Privileges; 

Reza  Panjtan  Amiri;  Extension  of  Order 
Temporarily  Denying  Export  Priviieges 

On  November  12, 1991, 1  issued  a 
temporary  denial  order  (TDO)  for  180 
days  naming  Reza  Panjtan  Amiri,  also 
known  as  Ray  Amiri  (Amiri); 

Mohammad  Denesh,  also  known  as  Don 
Danesh  (Danesh);  and  Ray  Amiri 
Computer  Consultants  (RACC),‘  as 
persons  temporarily  denied  all  U.S. 
export  privileges.  56  FR  58553 
(November  20, 1991).  The  TDO  is 
scheduled  to  expire  on  May  10, 1992.  On 
April  20. 1992,  pursuant  to  §  788.19  of  the 
Export  Administration  Regulations 
(currently  codified  at  15  CFR  parts  768- 
799)  (1991))  (the  Regulations),  issued 
pursuant  to  the  Export  Administration 
Act  of  1979,  as  amended  (currently 
codified  at  50  U.S.C.A,  app.  2401-2420 
(1991))  (the  Act),*  the  Office  of  Export 
Enforcement,  Bureau  of  Export 
Administration.  United  States 
Department  of  Commerce  (the 
Department),  requested  that  I  renew  the 
TDO  (Renewal  Request).  In  accordance 
with  §  788.19(d)  of  the  Regulations,  any 
opposition  to  the  Department’s  Renewal 
Request  was  to  be  filed  no  later  than 
seven  days  before  the  expiration  date  of 
the  TDO. 

The  parties  have  advised  me  that, 
although  the  Department’s  Renewal 
Request  was  mailed  on  or  about  April 
20, 1992,  counsel  for  Amiri  and  RACC 
did  not  receive  a  copy  of  that  Renewal 
Request  until  late  in  the  afternoon  on 
April  30, 1992.  In  addition,  the  parties 
have  advised  me  that  counsel  for  Amiri 
and  RACC,  who  is  located  in  Los 
Angeles,  California,  was  prohibited  from 
entering  his  office  in  Los  Angeles 
because  of  the  conditions  that  existed  in 
that  city  during  the  latter  part  of  last 
week.  Accordingly,  counsel  for  Amiri 
and  RACC  was  unable  to  prepare  a 
response  to  the  Department’s  Renewal 


‘  Since  the  issuance  of  the  TDO.  the  Department 
has  learned  that  RACC  is  a  sole  proprietorship  of 
Ray  Amiri,  not  a  separate  legal  entity.  In  addition, 
the  Department  has  learned  that  Don  Danesh  is  no 
longer  employed  by  RACC.  The  caption  of  this 
matter  has  been  amended  to  reflect  these  changes. 

^  The  Act  expired  on  September  30. 1990. 
Executive  Order  12"30  (55  FR  40373.  October  2. 
1990)  continued  the  Regulations  in  effect  under  the 
International  Emergency  Economic  Powers  Act  (50 
U.S.C.A.  1701-1706  (1991)). 


Request  within  the  time  frame 
established  in  the  Regulations.  Because 
of  the  unusual  circumstances  that 
prohibited  such  a  filing  by  counsel  for 
Amiri  and  RACC.  the  parties  have 
agreed  that  the  TDO  be  renewed  for  a 
short  period  of  time  to  give  counsel  for 
Amiri  and  RACC  an  opportunity  to  file 
an  opposition  to  the  Department’s 
Renewal  Request. 

Based  on  the  joint  submission  of  the 
parties,  and  in  light  of  the  exceptional 
circumstances  that  exist  in  this  matter,  I 
have  decided  to  approve  the  parties' 
joint  request.®  Accordingly,  the  TDO  is 
hereby  extended  until  May  29, 1992, 
solely  for  the  purpose  of  allowing  Amiri. 
Danesh  and  RACC  to  Hie  an  opposition 
to  the  Department’s  Renewal  Request. 
Any  such  response  must  be  filed  with 
me  on  or  before  May  22, 1992.  Failure  to 
file  an  opposition  by  that  date  may 
result  in  the  renewal  of  the  TDO  on  the 
bases  set  forth  in  the  Department’s  April 
20. 1992,  Renewal  Request. 

Accordingly,  it  is  hereby  Ordered: 

I.  All  outstanding  individual  validated 
licenses  in  which  Amiri,  Danesh  and 
RACC  appear  or  participate,  in  any 
manner  or  capacity,  are  hereby  revoked 
and  shall  be  returned  forthwith  to  the 
Office  of  Export  Licensing  for 
cancellation.  Further,  all  of  Amiri's 
Danesh’s  and  RACC’s  privileges  of 
participating,  in  any  manner  or  capacity, 
in  any  special  licensing  procedure, 
including,  but  not  limited  to,  distribution 
licenses,  are  hereby  revoked. 

II.  Until  May  29. 1992,  Reza  Panjtan 
Amiri,  also  known  as  Ray  Amiri, 
individually  and  doing  business  as  Ray 
Amiri  Computer  Consultants,  13165  E. 
Essex  Drive,  Cerritos,  California  90701, 
and  Mohammad  Danesh,  also  known  as 
Don  Danesh.  27591  Bocina,  Mission 
Viejo,  California  92692,  and  all  their 
successors,  assignees,  officers,  partners, 
representatives,  agents,  and  employees, 
hereby  are  denied  all  privileges  of 
participating,  directly  or  indirectly,  in 
any  manner  or  capacity,  in  any 
transaction  in  the  United  States  or 
abroad  involving  any  commodity  or 
technical  data  exported  or  to  be 
exported  from  the  United  States,  in 


’  Altliough  Moliammad  Danesh.  also  known  as 
Don  Danesh.  has  not  responded  to  the  Department's 
Renewal  Request.  I  am  extending  the  TDO  as  it 
applies  to  him  for  the  equivalent  period,  and  giving 
him  the  same  opportunity  to  file  a  reply  to  the 
Renewal  Request. 
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whole  or  in  part,  and  subject  to  the 
Regulations.  Without  limiting  the 
generality  of  the  foregoing,  participation, 
either  in  the  United  States  or  abroad, 
shall  include  participation,  directly  or 
indirectly,  in  any  manner  or  capacity:  (i) 
As  a  party  or  as  representative  of  a 
party  to  any  export  license  application 
submitted  to  the  Department;  [ii]  in 
preparing  or  Hling  with  the  Department 
any  export  license  application  or 
request  for  reexport  authorization,  or 
any  document  to  be  submitted 
therewith;  (iii)  in  obtaining  from  the 
Department  or  using  any  validated  or 
general  export  license,  reexport 
authorization,  or  other  export  control 
document;  (iv)  in  carrying  on 
negotiations  with  respect  to,  or  in 
receiving,  ordering,  buying,  selling, 
delivering,  storing,  using,  or  disposing  of, 
in  whole  or  in  part,  any  commo^ties  or 
technical  data  exported  or  to  be 
exported  from  the  United  States,  in 
whole  or  in  part,  and  subject  to  the 
Regulations;  and  (v)  in  financing, 
forwarding,  transporting,  or  other 
servicing  of  such  commodities  or 
technical  data. 

in.  After  notice  and  opportunity  for 
comment  as  provided  in  $  788.3(c),  any 
person,  firm,  corporation,  or  business 
organization  related  to  Amiri,  Danesh 
and/or  RACC  by  affiliation,  ownership, 
control,  or  position  of  responsibility  in 
the  conduct  of  trade  or  related  services 
may  also  be  subject  to  the  provisions  of 
this  Order. 

IV.  As  provided  by  §  787.12(a)  of  the 
Regulations,  without  prior  disclosure  of 
the  facts  to  and  specific  authorization  of 
the  Office  of  Export  Licensing,  in 
consultation  with  the  Office  of  Export 
Enforcement,  no  person  may  directly  or 
indirectly,  in  any  manner  or  capacity:  (i) 
Apply  for.  obtain,  or  use  any  license, 
Shipper’s  Export  Declaration,  bill  of 
lading,  or  other  export  control  document 
relating  to  an  export  or  reexport  of 
commodities  or  technical  data  by,  to,  or 
for  another  person  then  subject  to  an 
order  revoking  or  denying  his  export 
privileges  or  then  excluded  from 
practice  before  the  Bureau  of  Export 
Administration;  or  (ii)  order,  buy, 
receive,  use,  sell,  deliver,  store,  dispose 
of,  forward,  transport,  finance,  or 
otherwise  service  or  participate:  (a)  In 
any  transaction  which  may  involve  any 
commodity  or  technical  data  exported  or 
to  be  exported  from  the  United  States: 

(b)  in  any  reexport  thereof:  or  (c)  in  any 
other  transaction  which  is  subject  to  the 
Export  Administration  Regulations,  if 
the  person  denied  export  privileges  may 
obtain  any  benefit  or  have  any  interest 


in,  directly  or  indirectly,  any  of  these 
transaction.* 

V.  This  order  is  effective  immediately 
and  shall  remain  in  effect  until  May  29, 
1992.« 

A  copy  of  this  order  shall  be  served 
on  each  respondent  and  this  order  shall 
be  published  in  the  Federal  Register. 

Dated:  May  8, 1992. 

Douglas  E.  Lavin, 

Acting  Assistant  Secretary  for  Export 
Enforcement 

[FR  Doc.  92-11524  Filed  5-15-92;  8:45  am] 
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international  Trade  Administration 

[A-570-814] 

Final  Determination  of  Sales  at  Less 
Than  Fair  Value:  Certain  Carbon  Steel 
Butt-Weld  Pipe  Fittings  From  the 
People's  Republic  of  China 

agency:  Import  Administration, 
International  Trade  Administration, 
Department  of  Commerce. 

EFFECTIVE  DATE:  May  18, 1992. 

FOR  FURTHER  INFORMATION  CONTACT: 

Steve  Alley  or  Lori  Way,  Office  of 
Antidumping  Investigations,  Import 
Administration,  International  Trade 
Administration,  U.S.  Department  of 
Commerce,  14th  Street  and  Constitution 
Avenue.  NW.,  Washington,  DC  20230; 
telephone  (202)  377-5288  or  (202)  377- 
0656,  respectively. 

FINAL  determination:  The  Department 
of  Commerce  (“the  Department”) 
determines  that  certain  carbon  steel 
butt-weld  pipe  fittings  (“pipe  fittings”) 
from  the  People’s  Republic  of  China 
(PRC)  are  being,  or  are  likely  to  be,  sold 
in  the  United  States  at  less  than  fair 
value,  as  provided  in  section  735(a)  of 
the  Tariff  Act  of  1930,  as  amended  (the 
Act),  The  estimated  margins  are  shown 
in  the  “Suspension  of  Liquidation” 
section  of  this  notice. 


*  On  December  10, 1991,  the  Director,  O^ice  of 
Export  Licensing,  in  consultation  with  the  Director, 
Office  of  Export  Enforcement,  authorized  LHysses 
International  to  engage  in  certain  export 
transactions  that  might  benefit  Amiri  and  RACC. 
That  exception  letter  remains  in  full  force  and  effect 
unless  and  until  it  is  modified  or  otherwise  changed 
as  a  result  of  action  by  the  Director,  Office  of 
Export  Licensing,  following  consultation  with  the 
Director,  Office  of  Export  Enforcement. 

*  In  connection  with  this  extension  of  the  existing 
TDO,  the  parties  have  agreed  that  the  request  filed 
by  the  Department  on  April  20. 1992.  shall  constitute 
a  request  to  renew  this  TDO.  In  addition,  the  parties 
have  agreed  that  no  appeal  from  the  issuance  of  this 
brief  TDO  extension  shall  be  made,  although,  if  the 
TDO  is  renewed  at  the  end  of  this  extension  period, 
all  rights  of  the  parties  under  the  Regulations  shall 
be  applicable  to  such  renewal. 


Case  History 

Since  our  preliminary  determination 
on  December  18, 1991  (56  FR  66831, 
December  26, 1991),  the  following  events 
have  occurred. 

On  December  20, 1991,  six  of  the 
seven  participating  respondents  in  this 
investigation  requested  that  the 
Department  postpone  its  final 
determination  until  not  later  than  135 
days  after  the  date  of  publication  of  the 
preliminary  determination.  On  January 
13, 1992,  we  published  a  notice 
postponing  the  final  determination  until 
not  later  than  May  11, 1992  (57  FR  1253). 

On  December  30, 1991,  and  January  8, 
February  3,  and  February  14, 1992,  we 
received  revised  questionnaire 
responses  from  respondents.  We 
rejected  certain  of  these  responses  that 
contained  Chinese  prices  as  untimely 
filed. 

On  January  3, 1992,  all  respondents 
(except  Billiongold)  requested  that  the 
Department  hold  a  public  hearing.  On 
January  6, 1992,  petitioner  and 
Billiongold  indicated  that  they  would 
participate  in  the  hearing.  On  April  13, 
1992,  Mitsui  &  Co.  (U.S.A.),  Inc.  (Mitsui), 
an  interested  party  to  this  proceeding, 
requested  that  they  be  allowed  to 
present  oral  arguments  at  the  hearing. 

On  January  8, 1992,  Shenyang 
Machinery  and  Equipment  Import  & 
Export  Corporation,  (Shenyang 
Machinery)  informed  the  Department 
that  it  had  not  reported  factors  of 
production  information  for  most  of  its 
manufacturers  that  produced  pipe 
fittings  for  sale  in  the  United  States.  On 
January  27, 1992,  the  Department 
determined  that  it  would  not  verify  the 
responses  of  Shenyang  Machinery  and 
its  manufacturers  and  would  assign  it  a 
rate  based  on  best  information  available 
(BIA)  for  the  final  determination.  (See, 
the  Fair  Value  Comparisons  section  of 
this  notice  and  the  Memorandum  from 
Gary  Taverman  to  Francis  J,  Sailer, 
dated  January  27, 1992.) 

Prior  to  the  preliminary  determination, 
Weldbend  Corporation  (Weldbend),  a 
domestic  producer  of  the  subject 
merchandise,  indicated  its  opposition  to 
this  proceeding  and  challenged  the 
standing  of  the  petitioner  in  this 
investigation.  We  issued  a  standing 
questionnaire  to  Weldbend  on  January 
17, 1992.  On  January  29, 1992,  Weldbend 
questioned  the  Department’s 
presumption  that  petitioner  has  standing 
and  requested  that  we  reconsider  the 
use  of  the  standing  questionnaire  in  this 
case.  On  February  12, 1992,  we 
addressed  Weldbend’s  concerns  and 
again  informed  Weldbend  that  it  would 
be  required  to  respond  to  the 
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Department’s  standing  questionnaire. 

On ‘February  24, 1992,  Weldbend 
indicated  that  it  would  not  submit,  a 
complete  response  to  the  Department’s 
Standing  questionnaire. -On  March  27. 
1992,  we  informed 'Weldbend  that  since 
it  had  not -presented  evidence  to 
overcome  the  presumption  that  the 
petitioner  has  standing,  the  Department 
would  take  no  further  action  on  this 
issue.  (See’Com/nen^  7  concerning 
standing.) 

On  February  12, 1992,  the  Department 
rejected  a  submission  made  on  February 
6,1992,  by  Mitsui  concerning  imports  of 
the  subject  merchandise  from  Shenzhen 
Machinery  Industry  Corporation 
(Shenzhen  Machinery).  On  February  14, 
1992, ‘Mitsui  requested  diat  the 
Department  reconsider  its  decision.  On 
February  20, 1992,  the  Department 
informed  Mitsui  that  it  would  notTvaive 
the  filing  requirement  of  19' CFR 
353.31(a)(i)  fliat  data  be  submitted  not 
later  than  seven  days  prior  to  the 
scheduled  start  of  verihcation.  (See, 
Comment  17.) 

From  February  10  through  25, 1992,  we 
conducted  verification  in  . the  PRC  of  the 
manufacturers’  and  exporters’  responses 
submitted'in  this  investigation.  We 
verified  the  responses  of  five  exporters. 
China  North  Industries  Corporation 
(China  North), 'Jilin  Provincial 
Machineiy  &  Equipment  Import  &<Export 
Corporation  (Jilin  Machinery),  Liaoning 
Machinery  &  Equipment  Import  &  Export 
Corporation  (Liaoning  Machinery), 
Liaoning  Metals  A  Minerals  timport  & 
Export  Corporation  (Liaoning  Metals], 
and  Shandong  Metals  &  Minerals  Import 
&  Export  Corporation  (Shandong),  four 
mani^acturers  who  supplied  pipe 
fittings  to -these  ej^porters,  Nor&  Pipe 
Fittings  Industries  Corporation  (North 
Pipe],  Fushun  North  Pipe  Fittings  Co., 
Ltd.  (Fushim),  Dalian  iHpe  Fittings  Plant 
(Dalian  Pipe),  and  Weifang  Pipe  Fittings 
Factory  (Weifang),  and  one 
manufacturer/ exporter,  Shenyang 
Billiongold  Pipe  Fittings  Co.,  Ltd. 
(Billiongold).  On  March  31, 1992,  we 
verified  the  response  of  China  North’s 
U.'S.  subsidiary, 'Nic  Max,  Inc.,  in 
Fairfield,  New‘Jersey. 

Liaoning  Metnls'fLiaoning]  and 
Shenzhen  Madhinery  failed  to  respond 
to  our  questionnaire.  Shenyang 
Machinery  submitted  an  inadequate 
response,  and'therefore,  we  did  not 
verify  its  iifformation  or  use  it  in 
calculating  out 'final  determinatton 
margin.  We  relied  upon  BIA  to 
determine  the  final  margins  for  these 
three  compaiiies.  (See,  ^  Fair  Value 
Comparisons  section  of  this  notice)) 

Petitioner  and  respondents  filed'Caae 
briefs  on  April  13, 1992,  and.TebuttBl 
briefs  on  April  15. 1992.  Mitsui^filed.a 


case  brief  on  April  13, 1992.  A  public 
hearing  -was'held  on  April  17, 1992. 

Separate  Rales 

Attheipreliminarydetermination,  we 
issued  company'Specific  dumping 
margins  for’ participating  respondents, 
including  Shenyang  Machinery,  based 
on  information  submitted  for'^e  record. 
We  found  nothing  at  verification  to 
indicate  that  theiparticipating 
respondents  were  not  entitled  1o 
separate  rates,  (based  on  the  criteria 
outlined  in  the  preliminary 
determination  (56  FR  66831),  and  have 
issued  company-specific  margins  for 
these  respondents,  except  Shenyang 
Machinery,  for  the  final  determination. 
Because' Shenyang  Machinery  submitted 
an  incomplete  response  that  was  not 
verified,  as  BIA  we  determine  diat  h  has 
not  met  the  criteria  for  receiving  a 
separate  rate.  Since  we  have  no 
evidence  that  Shenyang  Machinery, 
Liaoning,  or  Shenzhen  Machinery  are 
independent  fiom  each  other  or  the 
government,  we  "presume  that  they  are 
related  and  subject  to  a  single  rate. 
Furthermore,  because  these  companies 
have  not  demonstrated  their 
independence,  the  dumping  margin 
assigned  tolhem  will  also  serve  as  the 
PRC-wide  rate  for  all  companies  not 
receiving  a  separate  rate  in  this 
determination. 

Scope  of  Investigation 

The  products  covered  by  this 
investigation  are  carbon  steel  butt-weld 
pipe  fittings, ‘having  an  inside  diameter 
of  less  than  14 'inches,  imported  in  either 
finished  or  unfinished  form.  These 
formed  or  forged  pipe  fittings  are  used  to 
join  sections  in  piping  systems  where 
conditions  require  permanent,  welded 
connections,  as  distinguished  from 
fittings  based  on  other  fastening 
methods'!  e.g.,  threaded,  grooved,  or 
bolted  fittings).'Carbon  steel  butt-weld 
pipe  fittings  are  currently  classified 
xmder  subheading  7307.93.30  of  the 
Harmonized  Tariff  Schedule  (HTS). 
Although  the  HTS  subheadings  are 
providedior  convenience  and  customs 
purposes,  our  written  description  of  the 
scope  of  this  proceeding  is  dispositive. 

Based  on  the  January  17, 1992,  request 
from  petitioner  "that  we  clarify'the  scope, 
we  have  eliminated  the  reference  to  the 
inside  diameter  being  less  than  360  mm. 

Period'of  Investigation 

The  period  ofiinvestigation'JPOl)  is 
Decentberl,190O  through  May  31,1991. 

Fair  Value  Comparisons 

To  determine  whether  sales  of  pipe 
fitting 'from  the^PRC  to  >the  'United 
States  were  made  at:les8  than  lair -value. 


we  compared  the -United' States  price  to 
the  foreign  maAet  value  (FMV),  as 
specified  in  the'  “United  States  Price" 
and  “Foreign  Market  Value"  sections  of 
this  notice,  except  lor  Liaoning, 

Shenzhen  Machinery,  and’Shenyang 
Machinery. 

At  the  preliminary  determination, 
because  Liaoning  and  Shenzhen 
Machinery  had  not  responded  to  our 
antidumping  questionnaire,  and 
Shenyang  Machinery  .had  not -reported  a 
significant  percentage  of  itsXJ.S.  sales 
during  the  POI,  we  based  the  margins 
for  these  companies  on  BIA,  in 
accordance  with  section  776(c)  of  the 
Act.  For  the  final  determination,  as  at 
the  preliminary  determination,  Liaoning 
and  Shenzhen  Machinery,  as  non- 
cooperative  respondents,  have  been 
assigned  the  higher  of  the  highest 
margin  alleged  in  the  petition  (162.90 
percent],  or  the  highestrcalculated 
margin  for  ai^  participating  respondent 
in  this  investigation,  l^cause  Shenyang 
Machinery  initially  attempted  to  comply 
with  the  Department’s  requests  for 
information,  it  was  not  assigned  the 
most  adverse  BIA  rate  for  the 
preliminary  determination.  However, 
because  of  its  subsequent  failure  to 
report  complete  factor  of  production 
information  for  the  majority  of  its 
manufacturers,  we  now  consider 
Shenyang  Machinery  to  be  an 
uncooperative  respondent  and  have  also 
assigned  ShenyangMachinery  the 
highest  margin  alleged  in  the  .petition  for 
the  final  determination. 

Billiongold  and  Liaoning  Machinery’s 
manufactmer  did  not  report  factors  of 
production  data  for  some  models  sold  to 
the  United  States  during  Ae  POI.  As 
BIA,  we  assigned  to  Aose  sales  the 
highest  single  margin  calculated  forlhe 
company  m  question.  Nearly  all  of 
Billiongold’s  imreported  products  were 
unfinished  pipe  fiAngs,  which 
Billiongold  contended  were  not  covered 
by  Ae  scope  of  Ais  investigation. 
However,  the  scope  of  Ais  investigation 
specifically -mcludes  unfinished  as -well 
as  finished  pipe'fittings  and'Taotors  for 
these  products  should  have  been 
reported. ’A  Bddition,'ChinB  NorA  did 
not  report  all  of  its  POI  sales  made 
throu^dts'U.S.  subsidiary.  For'Aese 
China  North  sales,  we  have  assigned  a 
margin'based  on'Ae  highest  non- 
aberrational -margin  calculated -for  China 
NorA.  (See.'Commenf  8.) 

At  the  prelhnmary- determination,  we 
based  Billiongold’s  margin  on  Ae  U.S. 
sales  for  whi^  it  Aad  reported  actual,  as 
opposed  to  estimated,  factors  of 
production.  For  Ae  final  determination, 
we  have  exammed -all 'df  Billiongold’s 
U.S.  sales, ‘indluding  those  (for  v^Aich 
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estimated  factors  have  been  reported. 
Given  the  general  accuracy  of 
Billiongold's  data,  we  have  no  reason  to 
believe  that  the  estimated  factors  of 
production  are  any  less  accurate. 

Billiongold's  included  in  its  sales 
listing  sales  it  made  to  a  PRC  trading 
company,  another  respondent  in  this 
investigation,  who  in  turn  resold  the 
merchandise  to  unrelated  customers  in 
the  United  States.  As  in  our  preliminary 
determination,  we  have  excluded  these 
sales  from  Billiongold’s  margin 
calculation  because  they  are  not 
Billiongold's  sales  to  the  United  States, 
but  are  U.S.  sales  made  by  a  different 
PRC  trading  company. 

United  States  Price 

For  all  respondents  except  Liaoning, 
Shenzhen  Machinery,  and  Shenyang 
Machinery,  we  based  United  States 
price  on  purchase  price,  in  accordance 
with  section  772(b)  of  the  Act,  because 
the  merchandise  was  sold  to  unrelated 
purchasers  in  the  United  States  prior  to 
importation,  and  because  exporter's 
sales  price  (ESP)  methodology  was  not 
indicated  by  other  circumstances. 

For  the  six  companies  that  responded 
substantially  to  our  questionnaire,  we 
calculated  purchase  price  as  we  did  in 
the  preliminary  determination,  with  the 
exceptions  noted  below. 

We  based  the  deduction  for  foreign 
inland  freight  on  truck  and  rail  freight 
rates  in  India,  as  the  respondents 
reported  the  use  of  PRC  transportation 
services  in  incurring  this  charge.  At  the 
preliminary  determination,  we  based 
this  deduction  on  freight  data  for 
Pakistan.  For  the  final  determination,  we 
are  basing  this  deduction  on  Indian 
freight  rates  reported  by  our  post  in 
India  subsequent  to  our  preliminary 
determination,  because  India  is  our 
primary  surrogate  country  in  this  case. 

Respondents  were  unable  to  report 
the  actual  packed  weight  for  individual 
pipe  filings  models  for  use  in  calculating 
the  per-unit  amount  of  foreign  inland 
freight.  Therefore,  for  the  final 
determination,  we  used  an  average  of 
the  gross  weight  and  the  net  weight  of 
the  steel  inputs  as  an  estimate  of  the 
packed  weight  of  the  pipe  fittings  and 
packing  materials. 

For  Liaoning  Machinery,  based  on 
findings  at  verification,  we  reduced  the 
deduction  for  ocean  freight  expenses  for 
certain  sales  by  the  amount  of  freight 
reimbursement  reported  by  Liaoning 
Machinery  to  reflect  the  amount  actually 
repaid  by  the  customer.  Liaoning 
Machinery  did  not  provide  data  to 
enable  us  to  identify  which  sales  were 
shipped  to  port  by  truck  and  which  were 
shipped  by  rail.  As  BIA,  we  have 
calculated  foreign  inland  freight  for  all 


sales  based  on  truck  freight  rates  in 
India  because  Liaoning  Machinery 
shipped  most  U.S.  sales  to  port  by  truck. 

For  Jilin  Machinery,  at  vertification 
we  found  that  a  customer  did  not  pay 
the  full  amount  for  one  invoice.  Because 
)ilin  Machinery  could  not  explain  this 
discrepancy,  we  have  adjusted  the  price 
for  all  sales  covered  by  that  invoice  to 
reflect  the  unpaid  portion  of  the  invoice. 

For  Shandong,  we  revised  the 
distance  between  the  factory  and  the 
port  in  calculating  foreign  inland  freight, 
based  on  findings  at  verification. 

Foreign  Market  Value 

Section  773(c)(1)  of  the  Act  provides 
that  the  Department  shall  determine 
FMV  using  a  factors  of  production 
methodology  if  (1)  the  merchandise  is 
exported  from  a  nonmarket  economy 
country  (NME),  and  (2)  the  information 
does  not  permit  the  calculation  of  FMV 
using  home  market  prices,  third  country 
prices,  or  constructed  value  under 
section  773(a). 

The  Department  treated  the  PRC  as  an 
NME  for  purposes  of  the  preliminary 
determination.  Since  no  party  to  these 
proceedings  has  disputed  this  finding, 
and  given  that  there  is  no  information  in 
the  record  of  these  proceedings  to 
support  a  different  determination,  the 
Department  has  treated  the  PRC  as  an 
NME  for  purposes  of  the  final 
determination. 

The  participating  respondents  in  this 
investigation  have  claimed  that  many  of 
their  manufacturers’  factor  inputs  were 
purchased  at  market-oriented  prices  and 
that,  accordingly,  we  should  use  the 
actual  PRC  prices  for  valuing  these 
inputs.  We  have  determined  that  the 
market  oriented  industry  (MOI)  test 
outlined  in  the  notice  of 
Redetermination  of  Sales  at  Less  than 
Fair  Value:  Lug  Nuts  from  the  People’s 
Republic  of  China  (57  FR  15052,  April  24, 
1992)  (Lug  Nuts  Redetermination)  has 
not  been  met  in  this  investigation.  The 
criteria  for  determining  whether  a  MOI 
exists  are:  (1)  For  the  merchandise  under 
investigation,  there  must  be  virtually  no 
government  involvement  in  setting 
prices  or  amounts  to  be  produced;  (2) 
the  industry  producing  the  merchandise 
under  investigation  should  be 
characterized  by  private  or  collective 
ownership:  and  (3)  market-determined 
prices  must  be  paid  for  all  significant 
inputs,  whether  material  or  non-material 
le.g:  labor  and  overhead),  and  for  all 
but  an  insignificant  proportion  of  all  the 
inputs  accounting  for  the  total  value  of 
the  merchandise  under  investigation.  In 
this  investigation,  we  have  determined 
that  market-determined  prices  were  not 
paid  for  steel  pipe,  a  significant  input  in 
the  production  of  pipe  fittings,  by  any 


respondent.  (See  Comment  1  for  further 
discussion  of  this  issue.)  Therefore,  we 
have  used  surrogate  values  in 
calculating  FMV,  as  discussed  below. 

In  accordance  with  section  773(c)(4)  of 
the  Act,  as  amended  by  the  Omnibus 
Trade  and  Competitivness  Act  of  1988, 
we  have  calculated  FMV  based  on  the 
factors  of  production  methodology. 

These  factors  have  been  valued  in 
market  economy  countries  that  are  at  a 
level  of  economic  development 
comparable  to  that  of  the  PRC  and  that 
are  significant  producers  of  comparable 
merchandise. 

Of  the  countries  that  are  known 
producers  of  pipe  fittings,  we 
determined  that  India,  Pakistan,  Kenya, 
Sri  Lanka,  Indonesia,  and  the 
Philippines,  in  that  order,  are  the  most 
comparable  to  the  PRC  in  terms  of 
overall  economic  development,  based  on 
per  capita  gross  national  product  (CNP), 
the  national  distribution  of  labor,  and 
growth  rate  in  per  capita  CNP. 

We  obtained  information  for  valuing 
factors  of  production  from  either  U.S. 
diplomatic  posts  in  response  to 
information  requests  for  this 
investigation,  or  from  publicly  available 
statistical  references  at  the  Department. 
With  respect  to  the  latter  sources,  we 
adjusted  the  factor  values  to  the  POI 
using  wholesale  price  indices  published 
by  the  International  Monetary  Fund. 

We  were  able  to  obtain  useable 
surrogate  value  data  for  this  case  from 
India,  our  first  choice  surrogate  country, 
for  all  but  two  factors,  selling,  general, 
and  administrative  expenses  (SG&A), 
and  profit.  We  used  surrogate  data 
reported  by  our  Embassy  in  Jakarta  to 
value  these  factors  because  no  post  in 
any  of  the  other  surrogate  countries 
responded  to  our  requests  for  these 
data,  and  the  reported  data  were  greater 
than  the  statutory  minimums  of  10  and 
eight  percent.  (See,  Comment  2  for 
further  discussion  of  the  Department's 
surrogate  value  methodology  in  this 
investigation.) 

For  those  companies  that  reported  the 
distance  between  steel  suppliers  and  the 
pipe  fittings  factory,  we  calculated  the 
cost  of  raw  material  input  freight  based 
on  the  gross  weight  of  the  steel  pipe 
input  and  freight  rates  as  valued  in 
India.  For  companies  that  did  not  report 
the  distance  between  suppliers  and 
factories,  as  BIA,  we  used  the  highest 
ranged  distance  derived  from  the  public 
versions  of  questionnaire  responses 
submitted  by  respondents  who  provided 
the  information. 

As  explained  in  the  preliminary 
determination,  no  circumstance  of  sale 
adjustments  were  made. 
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We  made  currency  conversions  lin 
accordance  with  19  C31t  353.60(a]. 

For  Dalian  Pipe  and  Fushun.  we 
revised. the  variable  consumption  oT 
electricity  to  exclude  non-Tactory 
consumption,  based  on  information 
found  at  verlHcation.  For  Dalian  Pipe, 
we  also  revised  the  reported  labor 
factors. 

For  Weifang,  we  corrected  the 
reported  labor  factor  for  one  model, 
based  on  information  obtained  at 
verification.  We  also  re-classified  the 
reported  direct  labor  factors  for 
supervisory  and  administrative  labor  as 
indirect  labor.  [See,  Comment  13.) 

For  North'Pipe,  we  recalciilated  paint 
consumption  to  correct  a  discrepancy  in 
the  reported  consumption  based  on 
information  found  at  verification.  (See, 
Comment  10.) 

Fined  Affirmative  Determination  of 
Critical  Circumatanoes 

Under  section  735(a)(3)  of  the  Act, 
critical  circumstanGes 'exist  if  we 
determine  !that  there  is  either  a  history 
of  dumping,  or  the  importer  knew  or 
should  have  known 'that  the  exporter 
was  selling  the  merchandise  at  less  than 
fair  value,  and  if  there  have  been 
massive  imports  of  the  merchandise 
over  a  relatively  short  period.  At  the 
preliminary  determination,  we  found 
that  critical  circumstances  ^ist  with 
respect  to  imports  of  pipe  fittings  from 
the  HRC  from  each  of  the  respondents. 
Since  then,  none  of  the  available  data 
indicate  that  ourdinding  of  massive 
imports  over  a  relative^  short  period'of 
time  should  be  reversed.  Further,  since 
the*e8timated  margins  in-our 
detemination  are  sufficiently  high  (25 
percent  or  greater  for  purchase  price 
sales),  we  ^d  that  knowledge.of 
dumping  exists  and,  asisuch,  we  need 
not'consider  whether  there  is  a'history 
of  dumping.  Therefore,  we  find  that 
critical  circumstances  exist  with  respect 
to  imports  ifrom  these  companies.  (See 
the  Critical  Circumstances  section  of  'the 
preliminary  determination  notice  (56  FR 
66831)  for  a  discussion  of  how  we 
determined  that  critical  circumstances 
exist  and  Comment  6. im  further 
discussion  of.  this  issue .) 

Verification 

Pursuant  to  section  776(b)  of  the  Act, 
we  verified  information  used.in  reaching 
our  final  determination.  We  used 
standard  verification  procedures, 
including  examination  of  jrelevant 
accounting  records  and  original  source 
documents  provided :  by  the  Tespondents. 

Interested  Party  Comments 

Commen/J.'JBilliongold  argues  that  the 
Department  cannot  reject  the  prices  that 


Billiongold  paid  for  its  steel  in  the  PRC 
on  the  grounds  that  such.prices  are  not 
market-determined.  Specifically,  the 
Department  cannot  assume,  as  it  has. 
that  in-plan  production  of  one  type  of 
steel prevents  the  existence  of  market- 
based  prices  for  other  types  of  steel. 
Second,  even  if  steel  can  be  viewed  as  a 
fungible  commodity,  the  effect  of  in-plan 
production  of  certain  types  of  steel  is 
that  a  certain  amount  of  steel  is 
removedirom  the  maket,  with  no  dffect 
on  the  price  of  out-of-plan  steel.  This 
result  can  be  demonstrated  through  the 
use  of  a  “kinked"  supply  iunction. 
Finally,  Billio^old  argues  that  the  effect 
of  in-plan  production  is  to  force  the 
supply  function  for  out-of-plan  steel  to 
assume  a  sharper  slope,  thereby 
resulting  in  a  higher  price  for  any  given 
level  of  demand. 

DOC  Position:  We  disagree  with 
Billiongold’s  analysis.  In  its  first 
argument,. Billiongold  has  segregated  the 
“market”  forfts  input  from  the  Vmarket" 
for  other  steel  products.  Given  the 
substitutability’of  various  t3rpe8  of  steel, 
both  on  the  supply  and'demand  sides,  it 
is  not  possible  to  look  at  this  iiput  in 
isolation.  Billiongold  itself  recognizes 
that  its  conclusion  hasfo  be  qualified  .to 
account  for  cross-elasticities'Of  demand. 

With  respect  do  the  second  argument, 
we  do  not  agree  with  Billiongold's 
modellii^  of  the  effect  of  in-plan 
production  when  steel  is  treated  as  a 
fungible  commodity.  Instead  of  a.  kinked 
supply  curve,  the-aggregate  supply  curve 
would  be  a  summation  of  the  supply 
curves  for  various  steel  products.  Some 
of  these  siqiply  functions  (those  for 
products  where  all  production  is  in-plan) 
would  be  inelastic  over  their  entire 
range.  Therefore,  rather  than  producing 
a  k^ed  supp^  function  for  steel 
generally,  in-plan  production  affects  the 
shape  of  the  supply  curve  along  its 
entire  fength. 

Finally,  Billiongold  appears  to  be 
arguing  either  diat  out-of  plan 
production  must  absorb  some  of  the 
costs  incurred  to  produce  in-rplan  steel 
(leading  to  a  steeper  supply  function  for 
out-ofrplan  steel)  or  that  without  state- 
required  production  there  would  be  an 
increase  in  steel  supplied  in  the  market 
(an  outward  shift  in  the  supply 
function).;Under  the  former,  there  is  no 
reason  to  e9q>ect  that  revenues  fromiout- 
of-plan  sales  are  used  to  caver  the  costs 
of  in-plan  sales.  With  respect  to  the 
latter,  Billiongold  ignores  that  there 
would  also  be  an  increasedn  demand 
(an  outward.shiftrin  the  demand 
function)  tffi  customers  who  once 
purchasedthhplansteel  would  now  have 
to  purchase. steel  in  the)market.  Thus, 
there  is-no.basis  to  conclude -that  the 


presence  of  .in-plan  steel 'increases  the 
price<of  out-of-plan  steel. 

Comment  2:  Respondents  state  that 
the  Department  should  not  .rely  on 
surrogate  values  from  Indonesia 
because  Indonesia  is  at  a  muchfiigher 
stagenf  economic  development  than 
China,  and  the  Indonesian  producers  of 
pipe  fittings,  from  which  the  information 
in  the  cable  fromtjakarta  was  obtained. 
are  not  significant  producers  of  the 
subject  merchandise. 

DOC 'Position:  We^diBagree  with  the 
respondent.  The  Department  determines 
which  countries  are  acceptable 
surrogates  for  use  in  investigations 
involving  NMEs  by  applying  the  two 
factors  outlined. in  section  773(C)(4)  of 
the  Act.  In  this  case,  India,  Pakistan, 
Kenya,  Sri  Lanka,  Indonesia,  and  the 
Philippines,  in  that  order,  were 
determined  to  be.(l)  at  a  comparable 
level  of  economic  development  to  the 
PRC  and  (2)  significant  producers  of 
comparable  merchandise  (See, 
Memorandum  to  Gary  Taverman  from 
David  Mueller,  dated  August  1, 1991).  . 
Billiongold’s  conclusion  that  Indonesia 
is  not  a  significant  producer  of 
comparable  merchandise 'because  there 
are  only  three  pipe  fitting  manufacturers 
in  Indonesia  and  these  manufacture  only 
pipe  fittings  up  to  three  inches  in 
diameterds  not  supportable  because  the 
number  of ;producers  in  any  given 
country  is  a  separate  question -from  the 
volume  of  merchandise  they  may 
produce.  Although.numerous  attempts 
weremade  to  collect  data  on  SG&A  and 
profit  from  each  of  the  surrogate 
countries  identified  in  the  .memorandum 
above,  only  the'U.S.  Embassy  infjsdcarta 
supplied  the  data. necessary  to  v^ue 
those  factors  of  production. 

Comment  3:  Billiongold  maintains  that 
the  Department  should  rely  onithe 
statutory  minimum  10  and  eight •j)eroent 
for  SG&A  and  profit,  respectively,  and 
Billiongold’s  reported  factory  overhead 
percentage  instead  of  the  information 
obtained  from  the  U.S.  Embasi^  in 
Jakarta. 

Petitioner  argues  that  the  statute 
limits  the  use  of  minimums  for  SG&A 
andprofit  to  the  calculation  of 
constructed  value,  when  actual  SG&A 
and  profit  are  lower  than'the  minimums 
or  not  available. 

DOC  Position:  We  disagree  with 
respondent  Because  data  pertaining  to 
SG&A  and  profit  was  provided.by>the 
U.S.  Embassy  .in  .Jakarta,  there  is  no 
reason  for  the  Department  to  use  the 
statutory  minimum.of  10  percent  SG&A 
and  eight  percent  profit,  as  advocated 
by  Billiongold. 

Regarding  factory  overhead,  we  , do 
not  considerBilliongold^reported 
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factory  overhead  to  be  any  more  reliable 
than  any  other  reported  Chinese  factor 
price  simply  because  overhead  is 
expressed  as  a  percentage  of  total 
materials,  labor,  and  energy  costs.  The 
possible  distortions  to  materials,  labor 
and/or  energy  costs  in  an  NME  render 
the  resulting  overhead  percentage  figure 
based  on  these  costs  equally  suspect. 
Therefore,  we  have  used  the  factory 
overhead  reported  in  a  cable  from  the 
U.S.  Consulate  in  Calcutta,  India,  which 
reports  factory  overhead  based  on  the 
experience  of  pipe  fitting  manufacturers 
in  India,  our  primary  surrogate  country 
in  this  investigation. 

Comment  4:  Billiongold  states  that  the 
surrogate  value  data  received  from  the 
U.S.  Consulate  in  Calcutta  (the  Calcutta 
cable]  is  unreliable  because  it  states 
that  the  data  provided  in  the  cable 
"would  not  be  representative,"  and  "are 
likely  to  be  misleading."  Billiongold 
argues  that  the  Department  should  rely 
on  publicly  available  Indian  steel  export 
prices  to  value  steel. 

China  Chamber  (Shandong.  Liaoning 
Metals,  China  North,  Shenyang 
Machinery,  Liaoning  Machinery,  Jilin 
Machinery,  Weifang  Dalian  Pipe,  North 
Pipe,  Dalian  Huacheng,  and  Fushun) 
also  argues  that  the  Calcutta  cable  is 
unreliable  because  the  information  is 
based  on  only  one  company,  and  the 
Indian  company  from  which  the  data 
were  obtained  is  a  trading  company,  not 
a  pipe  manufacturer.  Like  Billiongold, 
China  Chamber  also  holds  that  steel 
should  be  valued  using  Indian  export 
prices  instead  of  import  prices  because 
import  prices  bear  no  relation  to  the 
price  of  steel  produced  in  India.  China 
Chamber  urges  the  Department  to  follow 
instructions  contained  in  the 
memorandum  to  Gary  Taverman  from 
David  Mueller  dated  August  1, 1991, 
which  recommends  that  the  Department 
use  publicly  available  information,  that 
the  Department  stay  within  one 
surrogate  as  much  as  possible,  and  that 
export  prices  be  used  in  the  event  that 
publicly  available  factor  price 
information  cannot  be  obtained. 

Petitioner  contends  that,  except  for 
the  price  of  steel  pipe,  the  Calcutta  cable 
is  less  representative  of  the  costs  of 
producing  the  subject  merchandise  than 
other  publicly  available  data  because 
these  data  are  based  on  aggregated  data 
for  the  manufacture  of  butt-weld  pipe 
fittings  and  industrial  piping.  Petitioner 
argues  that  if  the  Department  chooses  to 
use  Indian  data,  the  Calcutta  cable  is 
acceptable  for  steel  pipe  because  it 
reports  a  price  paid  for  pipe  "suitable 
for  the  production  of  carbon  steel  butt¬ 
weld  pipe  fittings,"  Petitioner  states  that 
is  has  not  advocated  the  use  of  Indian 


data  previously  because  it  is  believed 
that  sterl  prices  in  India  are  fixed  by  the 
Indian  government. 

For  all  other  factors,  petitioner  states 
that  the  Department  should  use 
company-specific  data  received  fi'om 
U.S.  embassies  in  Pakistan  and 
Indonesia,  as  in  the  preliminary 
determination,  because  both  countries 
are  at  a  comparable  level  of  economic 
development  to  China,  the  data  are  from 
significant  producers  of  the  subject 
merchandise  in  both  countries,  and  the 
most  usable  surrogate  value  data  come 
from  Pakistan  and  Indonesia. 

DOC  Position:  Regarding  the 
reliability  of  the  Calcutta  cable,  we 
agree  with  petitioner,  in  part,  insofar  as 
analysis  of  each  factor  should  be 
performed  to  determine  whether  the  fact 
that  the  cable  data  are  based  on 
aggregated  data  for  the  manufacture  of 
butt-weld  pipe  fittings  and  industrial 
piping  could  render  specific  factor 
information  “not  representative"  or 
“misleading."  We  disagree  with 
petitioner  that  only  the  data  in  that 
cable  for  steel  could  be  determined  to  be 
acceptable. 

However,  the  language  appended  to 
the  cable  by  the  U.S.  Consulate  in 
Calcutta,  and  the  resulting  questions 
regarding  the  integrity  of  the  information 
in  the  cable  raised  by  both  respondents 
and  petitioner,  highlight  the  difficulties 
the  Department  has  encountered  in 
soliciting  and  using  cable  data  in  its 
factor  calculations  for  NME 
investigations. 

First,  inconsistency  in  the  quahty  of 
cable  data  obtained  from  various 
embassies  and  consulates  has  been  a 
continuing  source  of  difficulty  in 
determining  what  to  use  as  the  most 
appropriate  data.  Second,  because  many 
embassies  never  respond  to  the 
Department’s  requests  for  information  or 
respond  at  a  relatively  late  date  in  the 
course  of  the  investigation,  neither 
interested  parties  nor  the  Department 
can  make  decisions  or  recommendations 
as  to  the  most  appropriate  data  that 
should  be  used  in  an  investigation  until 
relatively  late  in  the  proceeding.  In  fact, 
Billiongold  argued  that  the  Calcutta 
cable  should  be  rejected  as  untimely  in 
this  investigation.  The  length  of  the  case 
and  rebuttal  briefs  on  this  topic  is  a 
testament  to  the  unpredictability  that 
results  from  the  Department’s  receipt  of 
cable  information  well  after  the 
preliminary  determination. 

For  the  above  reasons,  the 
Department  believes  it  is  more 
appropriate  in  NME  cases  to  rely,  to  the 
extent  possible,  on  public,  published 
statistics  from  the  first  choice  surrogate 
country  to  value  any  factors  for  which 


such  information  is  available.  We  agree 
with  the  China  Chamber  that  the 
Department  should  also  endeavor  to 
remain  within  one  surrogate  country  to 
the  extent  possible.  Thus,  for  factors  for 
which  public  statistical  information  is 
not  available  (typically  SG&A,  factory 
overhead,  and  profit),  the  Department 
will  continue  to  rely  on  information 
obtained  from  U.S.  embassies  and 
consulates  from  the  first  choice 
surrogate  country  when  necessary.  If 
there  is  no  reliable  information  fi'om  the 
first  choice  surrogate  country  for  a 
particular  factor,  we  will  attempt  to  use 
public,  published  statistical  data  and 
then  cable  data,  in  that  order,  from  the 
second  choice  surrogate  country,  and  so 
on.  In  this  way,  we  will  maintain  the 
dual  hierarchy  of  valuing  factors  of 
production  following  the  preferred  order 
of  surrogate  countries  as  recommended 
by  our  Office  of  Policy  and  the 
preference  to  base  our  factor  values  on 
publicly  available  published  data. 

The  establishment  of  a  clear  surrogate 
value  hierarchy,  with  a  preference  first, 
for  single  country  data,  and  then,  for 
public  statistical  information  readily 
available  early  in  investigations,  should 
work  to  increase  the  certainty  and 
predictability  of  the  outcome  of  the 
Department’s  factor  valuations.  Such  a 
methodological  framework  should  also 
help  to  focus  comments  made  by 
petitioner  and  respondent  in  the  case 
and  rebuttal  briefs  and  to  reduce 
miscellaneous  submissions  and 
comments  made  by  all  parties 
throughout  the  course  of  investigations 
regarding  the  appropriateness  of  various 
surrogate  values. 

Lastly,  relying  on  public  published 
statistical  data  will  alleviate  the 
administration  burden  caused  by 
requests  for  large  amounts  of  data  from 
our  embassies  and  consulates  in  the 
future.  In  fact,  future  requests  for 
information  for  a  smaller  number  of 
items  for  which  we  have  no  public 
published  statistical  data  may 
encourage  more  fulsome  and  more 
frequent  responses. 

We  disagree  with  respondents  that 
Indian  export  data  are  more  appropriate 
than  Indian  import  data  for  valuation  of 
steel  pipe.  We  believe  that  basket 
import  statistics  that  closely  correspond 
to  the  factor  input,  such  as  that  provided 
by  the  Monthly  Statistics  of  the  Foreign 
Trade  of  India  for  steel  pipe  in  this 
investigation,  more  accurately  reflect 
the  market  price  of  that  factor  in  India. 
Export  prices  may  not  account  for 
drawback  schemes  and  other 
government  sponsored  export  programs 
which  may  distort  the  export  price  of  the 
merchandise.  In  addition,  the  use  of 
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Indian  export  prices  to  only  the  United 
States  is  flawed  because  the  U.S.  steel 
pipe  market  may  be  considerably 
different  flom  other  steel  pipe  markets. 
Import  statistics  allow  us  to  aggregate 
all  market  economy  steel  pipe  export 
prices  to  India.  The  cited  memorandum 
from  David  Mueller  to  Gary  Taverman, 
which  states  that  export  prices  should 
be  used  in  the  event  that  publicly 
available  factor  price  information 
cannot  be  obtained,  is  misinterpreted  by 
China  Chamber.  This  memorandum 
contemplates  that,  in  the  event  that  the 
Department  is  unable  to  And  publicly 
available  factor  price  information, 
which  includes  cable  data  placed  on  the 
public  record  as  well  as  public 
published  statistical  data,  the 
Department  may  base  FMV  on  the 
Indian  export  price  of  the  subject 
merchandise  (i.e.,  butt-weld  pipe 
flttings]  in  accordance  with  section 
773(C)(2)  of  the  Act.  It  does  not  mean 
that  export  prices  should  be  used  to 
value  certain  factors,  such  as  steel  pipe. 

Comment  5:  Petitioner  argues  that  a 
cable  received  from  Calcutta  on 
February  20, 1992,  was  untimely  filed 
because  it  was  received  after  the 
deadline  for  the  submission  of  factual 
information. 

Respondents  note  that  the  Secretary 
may  request  any  person  to  submit 
factual  information  at  any  time  during  a 
proceeding. 

DOC  Position:  We  agree  with 
respondents.  See.  19  CFR  353.31(b). 

Comment  6:  Billiongold  argues  that  the 
Department  should  rescind  its  critical 
circumstances  determination  with 
respect  to  Billiongold.  Billiongold 
contends  that  since  it  had  no  knowledge 
of  what  values  the  Department  would 
assign  to  its  factors  of  production,  it  is 
unreasonable  and  arbitrary  to  impute 
knowledge  of  dumping  based  on 
estimated  margins  calculated  using 
surrogate  data.  Furthermore,  Billiongold 
contends  that  the  increase  in  imports 
did  not  result  from  and  was  not  related 
to  the  filing  of  the  petition  or  the 
initiation  of  this  investigation. 

China  Chamber  contends  that  there 
cannot  be  a  history  of  dumping,  given 
that  most  PRC  producers  of  pipe  fittings 
did  not  begin  production  until  1990. 
China  Chamber  argues  that  any  1991 
sales  would  be  an  increase  over  no  1990 
sales. 

Petitioner  contends  that  Billiongold's 
argument  ignores  the  language  of  the 
statute  in  two  fundamental  respects:  (1) 
The  primary  basis  for  an  affirmative 
critical  circumstances  determination  is  a 
history  of  dumping  of  the  class  or  kind 
of  merchandise  and  only  secondarily  is 
knowledge  of  dumping  a  basis  for  the 
determination;  and  (2)  it  is  the 


knowledge  of  the  importer,  not  that  of 
“the  foreign  producer,”  as  Billiongold 
asserts.  Given  that  antidumping  duty 
orders  are  already  in  effect  for  imports 
of  the  subject  merchandise  from  Brazil, 
Japan,  and  Taiwan,  petitioner  contends 
that  the  first  element  of  the  critical 
circumstances  test  is  met  on  the  basis  of 
history  alone. 

Finally,  petitioner  contends  that 
Billiongold’s  argument  that  it  had  no 
knowledge  of  what  values  the 
Department  would  assign  to  its  factors 
of  production  ignores  the  purpose  of  the 
criticed  circumstances  provision  [i.e.,  to 
prevent  post-petition  import  surges). 

DOC  Position:  We  disagree  with 
respondents.  When  determining  whether 
critical  circumsteuices  exist  pursuant  to 
section  73S(a)(3)  of  the  Act.  the 
Department  can  consider  the  question 
whether  to  impute  knowledge  of 
dumping  when  we  use  the  factor  of 
production  methodology  to  calculate 
FMV.  (See,  Final  Determination  of  Sales 
at  Less  than  Fair  Value:  Heavy  Forged 
Hand  Tools,  Finished  or  Unfinished, 
With  or  Without  Htindles,  from  the  PRC, 
56  FR  241  (January  5, 1991);  Final 
Determination  of  Sales  at  Less  Than 
Fair  Value:  Tapered  Roller  Bearings  and 
Parts  Thereof.  Finished  or  Unfinished 
from  the  Hungarian  People's  Republic, 

52  FR  17428  (May  8, 1987)).  Regarding 
Billiongold's  assertion  that  the  increase 
in  imports  did  not  result  from  and  was 
not  related  to  the  filing  of  the  petition  or 
the  initiation  of  this  investigation,  no 
evidence  was  provided  by  respondents 
indicating  that  shipment  schedules  were 
established  prior  to  the  filing  of  the 
petition  in  this  investigation. 

Since  we  can  impute  knowledge  of 
dumping  when  margins  in  a  purchase 
price  situation  are  in  excess  of  25 
percent,  and  have  made  such  a 
determination  of  imputed  knowledge  of 
dumping  in  this  case,  we  do  not  need  to 
consider  whether  there  has  been  a 
history  of  dumping.  Furthermore, 
because  our  analysis  of  whether  there 
were  massive  increases  in  imports  since 
the  filing  of  the  petition  did  not  include  a 
comparison  of  1990  shipments  to  1991 
shipments  but  was  based  entirely  on 
1991  data,  China  Chamber’s  argument 
that  any  1991  U.S.  sales  would  be  an 
increase  over  no  1990  sales  is  irrelevant. 

Lastly,  there  is  no  support  in  the 
statute,  the  regulations,  or  Department 
practice  for  petitioner’s  contention  that, 
in  a  critical  circumstances 
determination,  the  knowledge  of 
dumping  criterion  is  only  secondary  to 
the  history  of  dumping  criterion. 

Comment  7:  Respondents  argue  that 
the  Department  should  pursue  the  issue 
of  whether  petitioner  has  standing, 
based  on  the  fact  that  (1)  Weldbend.  a 


domestic  producer  of  pipe  fittings,  has 
challenged  petitioner’s  standing  and  (2) 
the  petitioner  does  not  represent  the 
majority  of  total  domestic  production. 

Petitioner  argues  that  nothing  in  the 
Department’s  statute,  legislative  history, 
or  regulations,  requires  that  a  petitioner 
establish  affirmatively  that  it  has  the 
support  of  a  majority  of  the  industry. 

DOC  Position:  We  disagree  with 
respondents.  The  Department’s  long¬ 
standing  practice  is  to  presume  that  the 
petitioner  has  standing  unless  those  in 
opposition  demonstrate  that  they 
represent  a  majority  of  the  domestic 
production.  (See,  e.g.,  NTN  Bearing 
Corp.  of  America,  et.  al.  v.  United 
States,  757  F.  Supp.  1425  (1991):  and 
Cray  Portland  Cement  and  Clinker  from 
Venezuela,  58  FR  56390  (November  4. 
1991).)  Because  Weldbend  refused  to 
respond  completely  to  the  Department’s 
standing  questioimaire,  it  has  failed  to 
rebut  the  presumption  that  petititoner 
has  standing  and,  therefore,  we  have  no 
basis  on  which  to  question  the 
presumption  that  the  petitioner  has 
standing  ivithin  the  meaning  of  section 
732(b)  of  the  Act  and  poll  the  domestic 
industry.  (See,  Minebea  Co.  v.  United 
States,  782  F.  Supp.  117  (CTT 1992).) 

Critical  to  the  Department’s 
determination  of  this  issue  is 
information  demonstrating  die 
percentage  of  the  domestic  industry  that 
the  opposer  represents,  whether  the 
opposer  is  related  to  any  producers  and/ 
or  exporters  of  the  subject  merchandise 
in  the  countries  under  investigation  and 
whether  the  opposer  is,  or  is  related  to 
an  importer  of  the  subject  merchandise 
or  components  of  the  subject 
merchandise  within  the  meaning  of 
section  771(4)  of  the  Act.  In  addition,  the 
Department  requires  challengers  or 
opposers  to  provide  information  that 
delineates  between  domestic  production 
and  production  using  imported 
materials,  and  the  percentage  of  U.S. 
value-added  in  the  production  process. 

Because  Weldbend  failed  to  respond 
completely  to  the  Department’s  standing 
questionnaire  on  several  occasions,  we 
were  unable  to  ascertain  the  degree  of 
opposition  of  the  domestic  industry 
Weldbend  represented.  Therefore,  we 
have  determined  that  petitioner  has 
standing  in  this  investigation. 

Comment  8:  China  North  claims  it  did 
not  report  certain  orders  as  sales 
because  it  did  not  consider  them  to  be 
finalized.  Nic  Max,  China  North’s  U.S. 
subsidiary,  explained  that  the  customer 
returned  the  first  shipment  pursuant  to 
these  orders  because  the  merchandise 
did  not  conform  to  specifications  and 
the  rest  of  the  orders  were  put  on  hold. 
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Petitioner  contends  that  these 
transactions  constitute  sales  within  the 
meaning  of  the  statute  and  should  have 
been  reported  in  China  North's  U.S. 
sales  listing.  As  a  result  of  Nic  Max' 
failure  to  report  these  sales,  petitioner 
contends  that  we  should  assign  to  these 
sales  the  highest  margin  for  tees  &om 
the  amendment  to  the  petition  as  BIA  for 
these  sales. 

DOC  Position:  We  agree  with 
petitioner  that  these  are  sales  that 
should  have  been  reported.  The 
documentation  provided  to  support  the 
accuracy  of  the  reported  sales  was 
prepared  for  these  unreported  sales  as 
well.  We  have  no  reason  to  believe  that 
the  merchandise  for  these  sales  will  not 
ultimately  be  produced  and  shipped.  As 
BIA,  we  have  assigned  to  these  sales  the 
highest  single  non-abberational  margin 
calculated  for  China  North. 

Comment  9:  Liaoning  Machinery 
claims  that  sales  from  one  shipment 
included  in  its  sales  listing  were  made 
outside  of  the  POL  Liaoning  Machinery 
argues  that  since  its  date  of  sale  is  the 
date  of  shipment  and  the  shipment  in 
question  was  made  outside  of  the  POL 
these  sales  should  not  be  included  for 
purposes  of  calculating  U.S.  price. 

Petitioner  argues  that  these  sales 
should  be  included  for  purposes  of 
calculating  U.S.  price. 

DOC  Position:  We  agree  with 
petitioner.  Based  on  findings  at 
verification,  we  determined  that  date  of 
shipment  was  not  the  appropriate  date 
of  sale.  These  sales  were  included  in  our 
margin  calculations  at  the  preliminary 
determination  and  have  been  included 
in  our  final  margin  calculations. 

Comment  10:  Petitioner  contends  that 
as  BIA,  for  the  quantity  of  steel  pipe 
used  by  North  IMpe  to  produce  pipe 
fittings,  the  Department  should  use  the 
U.S.  industry  maximum  gross  weight 
standards  found  in  North  Pipe's 
verification  exhibits.  In  addition,  based 
on  findings  at  verification,  petitioner 
contends  that  the  Department  should 
adjust  the  quantity  of  paint  used  to 
produce  North  Pipe's  pipe  fittings. 

North  Pipe  contends  ^at  the 
Department  verified  and  accepted  that 
the  standard  weight  rather  than  the 
actual  weight  of  raw  material  input  be 
used  for  the  final  determination. 
Therefore,  respondent  contends  that  the 
Department  should  reject  petitioner's 
request  for  using  BLA. 

DOC  Position:  We  agree  with  North 
Pipe.  At  verification,  we  noted  that  in 
North  Pipe's  calculations  of  the  quantity 
of  steel  pipe  used  to  produce  its  pipe 
fittings,  many  of  the  reported  gross 
weights  fell  slightly  above  or  below  the 
minimum  and  maximum  weights  listed 
in  the  "Product  Raw  Material  Standard 


Consiunption  Table."  Since  these 
discrepancies  were  minor,  we  have 
accepted  North  Pipe's  reported  steel 
pipe  gross  weights. 

We  agree  with  petitioner  concerning 
the  paint  adjustment,  and  have  adjusted 
North  Pipe’s  paint  consumption 
according  to  findings  at  verification. 

Comment  11:  Petitioner  claims  that, 
because  the  Department  was  unable  to 
verify  certain  aspects  of  respondents' 
data,  we  should  use  BLA  to  calculate  the 
following:  (1)  Billiongold’s 
containerization  expenses  on  U.S.  sales; 
(2)  China  North’s  credit  expenses  and 
indirect  selling  expenses  (or  at  least 
recalculate  indirect  selling  expenses 
based  on  findings  at  verification):  (3) 
Liaoning  Machinery’s  port  charge  and 
inspection  fee;  (4)  Shandong’s  interest 
rate;  and  (5)  Weifang's  usage  of  6-inch 
steel  pipe  and  its  usage  of  de-rust 
solvent 

DOC  Position:  We  disagree  with 
petitioner  concerning  Billiongold’s 
containerization  expenses.  As  stated  in 
the  verification  report  Billiongold's 
containerization  expenses  were 
included  in  U.S.  brokerage  and  handling 
expenses. 

Petitioner’s  comments  concerning 
China  North’s  credit  expenses  and 
indirect  selling  expenses  and 
Shandong's  interest  rates  are  not 
relevant  in  this  case.  Consistent  with 
our  treatment  of  NMEs,  we  made  no 
adjustments  to  FMV  for  U.S.  selling 
expenses.  (See,  e.g..  Final  Determination 
of  Salps  at  Less  l^an  Fair  Value: 
Oscillating  Fans  and  Ceiling  Fans  From 
the  People’s  Republic  of  Ch^a,  56  FR 
55271  (October  25, 1991).) 

Since  no  evidence  was  provided  to 
support  Liaoning  Machinery's  claims 
that  port  charges  and  inspection  fees 
were  included  in  brokerage  and 
handling  expenses,  we  agree  with 
petitioner  and  are  deducting  these 
expenses  in  our  U.S.  price  calculations. 

Concerning  Weifang,  we  disagree 
with  petitioner.  We  have  accepted 
Weifang’s  reported  6-inch  pipe  usage 
because  the  company’s  accounting 
records  support  its  claim.  We  did  not 
take  into  account  Weifang's  usage  of  de¬ 
rust  solvent  since  no  other  respondents 
reported  this  factor,  it  appears  likely  to 
have  been  included  in  the  reported  paint 
factor,  and  petitioner  has  not  provided 
any  information  that  could  be  used  as 
BIA. 

Comment  12:  Billiongold  contends  that 
its  actual  swap  center  exchange  rate 
should  be  used  to  calculate  FMV.  Dalian 
Pipe  contends  that  one  of  its  expenses 
was  included  in  both  SG&A  and 
depreciation.  Weifang  also  argues  that 
the  Department  should  not  base 
depreciation  on  BIA  and  revise  its 


reported  depreciation  to  include  the 
value  of  molds  that  were  not  included  in 
reported  depreciation. 

DOC  Position:  Since  we  are  not  using 
Chinese  prices  to  value  factors  of 
production,  these  issues  are  moot. 

Comment  13:  Weifang  contends  that 
direct  labor  hours  for  factory  level 
administrators  and  its  direct  labor  hours 
for  workshop  level  supervisors  were 
included  in  factory  overiiead  and  SG&A, 
respectively. 

DOC  Position:  We  agree  with 
respondent.  These  factors  are  properly 
classified  as  indirect  labor.  We  have  not 
included  these  labor  factors  in  our 
calculation  of  FMV  because  we  have 
considered  them  to  be  part  of  factory 
overhead,  which  includes  indirect  labor. 

Comment  14:  Shandong  contends  that 
its  reported  inland  freight  distance  is 
correct,  as  opposed  to  the  distance 
measured  at  verification.  Liaoning 
Machinery  contends  that  the  actual 
value  for  ocean  height  reimbursement 
should  be  used. 

DOC  Position:  We  disagree  wit)i 
respondents,  based  on  findings  at 
verification.  Concerning  Shandong,  we 
verified  that  the  actual  distance  in 
question  is  greater  than  that  reported. 

We  have  adjusted  Liaoning  Machinery’s 
ocean  freight  reimbursement  to  reflect 
the  amount  actually  repaid  by  the 
customer,  as  found  at  verification. 

Comment  15:  China  Chamber 
contends  that  the  steel  pipe  net  weight 
should  be  used  for  calculating  foreign 
inland  freight  and  packing  costs. 

DOC  Position:  We  disagree  with 
respondents.  Since  respondents  were 
unable  to  provide  a  packed  weight,  we 
have  used  the  average  of  reported  gross 
and  net  weights  in  order  to  approximate 
packed  weight  for  purposes  of 
calculating  foreign  inland  freight. 
Similary,  we  calculated  the  packing 
expense  using  the  average  of  the  gross 
and  net  steel  pipe  weight. 

Comment  16:  For  one  invoice,  Jilin 
Machinery  contends  that  the  difference 
between  the  amount  paid  by  its 
customer  and  the  reported  invoice 
amount  was  an  error  in  their 
bookkeeping. 

DOC  Position:  We  disagree  with 
respondent.  Since  the  difference  could 
not  be  explained  at  verification,  we 
have  adjusted  U.S.  price  accordingly. 

Comment  17:  Mitsui  argues  that  the 
Department  should  not  find  critical 
circumstances  with  respect  to  Shenzhen 
Machinery  for  the  following  reasons:  (1) 
The  Department  did  not  request  monthly 
shipment  data  from  Shenzhen 
Machinery;  (2)  it  is  inappropriate  to  use 
BIA  to  determine  that  imports  from 
Shenzhen  Machinery  were  massive 
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during  the  period  following  the  filing  of 
the  petition  simply  because  Shenzhen 
Machinery,  throu^  no  fault  of  its  own. 
did  not  receive  or  respond  to  the 
questionnaire;  (3)  Mitsui  provided  the 
Department  with  shipment  data  on 
exports  from  Shenzhen  Machinery  to 
Mitsui  and  that  Mitsui  accounts  for  all 
of  Shenzhen  Machinery’s  exports  to  the 
United  States;  (4)  the  Department  can 
determine  from  Customs'  data  that 
imports  from  Shenzhen  Machinery  were 
not  massive;  and  (5)  Shenzhen 
Machinery  is  not  a  part  of  “China  Inc." 
and  therefore  merits  both  a  separate 
dumping  rate  and  a  company  specibc 
critical  circumstances  determination. 

DOC  Position:  We  disagree  with 
respondent.  The  Department  considers 
respondents  to  be  imcooperative  and 
non-participating  if  they  fail  to  respond 
to  the  questionnaire.  At  the  time  the 
Department  requested  monthly  shipment 
data  from  other  respondents.  Shenzhen 
Machinery  was  considered  to  be  a  non- 
cooperative  respondent  because  it  had 
not  responded  to  the  Department's 
questioimaire.  Consequently,  the 
Department  did  not  request  monthly 
shipment  data  from  Shenzhen 
Machinery. 

After  considerable  attempts  were 
made  to  identify  potential  respondents 
in  this  investigation,  the  Department 
was  forced  to  rely  on  the  PRC  Embassy 
to  distribute  the  questioimaire  to  the 
appropriate  respondents.  Consequently, 
we  believe  it  is  appropriate  to  consider 
Shenzhen  Machinery  a  non-cooperative 
respondent. 

As  the  Department  explained  to 
Mitsui  in  its  February  20, 1992,  letter, 
even  had  Mitsui  submitted  information 
on  imports  from  Shenzhen  Machinery  on 
a  timely  basis,  we  would  nevertheless 
have  been  unable  to  make  a  company- 
specific  critical  circumstances  Hnding 
for  Shenzhen  Machinery  because:  (1) 
The  Department  would  have  been 
required  to  verify  that  Shenzhen 
Machinery  did  not  export  the  subject 
merchandise  to  any  other  U.S.  importers 
besides  Mitsui;  and  (2)  it  has  not  been 
the  Department's  practice  to  make 
importer-specific  critical  circumstances 
findings. 

The  Department  cannot  rely  on 
Customs’  data  to  determine  whether 
imports  from  Shenzhen  Machinery  were 
massive  because  we  cannot  determine 
the  percentage  of  total  imports  from  the 
PRC  accounted  for  by  Shenzhen 
Machinery,  the  basket  categories  on 
which  Customs’  data  is  based  may  not 
adequately  correspond  to  the  subject 
merchandise,  and  the  date  of 
importation  into  the  United  States  that 
provides  the  basis  for  Customs’  data  is 
not  the  date  of  shipment  used  to 


determine  whether  critical 
circumstances  exist. 

Without  a  questionnaire  response 
from  Shenzhen  Machinery,  we  are 
unable  to  determine  whether  Shenzhen 
Machinery  merits  a  separate  company- 
specific  dumping  margin  and,  therefore, 
must  assume,  as  BIA,  that  Shenzhen 
Machinery  is  a  state-controlled 
enterprise.  We  cannot  issue  company- 
specific  critical  circumstances 
determinations  for  state-controlled 
enterprises. 

Continuation  of  Suspension  of 
Liquidation 

In  accordance  with  section  735(c)  of 
the  Act,  we  are  directing  the  U.S. 
Customs  Service  to  continue  to  suspend 
liquidation  of  all  entries  of  pipe  fittings 
from  the  PRC  subject  to  this 
investigation  which  are  entered,  or 
withdrawn  from  warehouse,  for 
consumption  on  or  after  September  27, 
1991,  which  is  90  days  prior  to  the  date 
of  publication  of  our  preliminary 
determination  in  the  Federal  Register. 
The  U.S.  Customs  Service  shall  require  a 
cash  deposit  or  bond  equal  to  the 
estimated  amount  by  which  the  foreign 
market  value  exceeds  the  United  States 
price  as  shown  below.  The  suspension 
of  liquidation  will  remain  in  effect  until 
further  notice. 

'The  weighted-average  dumping 
margins  are  as  follows: 


Manufacturer/producer/exporler 

Weighted 

average 

margin 

percent¬ 

age 

China  North  Industries  Corporation . 

167.09 

JHin  Provincial  Machinery  &  Equipment 
Innport  &  Export  Corp . 

61.97 

Liaoning  Machinery  &  Equipment  Import 
&  Export  Corporation . . . 

146.25 

Liaoning  Metals  &  Minerals  Import  & 
Export  Corporation . 

113.55 

Shenyang  Billiongold  Pipe  Fittings  Co. 

1  M 

120.72 

SharKlong  Metals  &  Minerals  Import  & 
Export  Corporation . 

41.77 

Sheriyang  Machinery  &  Equipment 
Import  &  Export  Corporation:  Liaoning 
Metals;  She^en  Machinery  Industry 
Corporation;  and  all  others . 

182.90 

rrC  Notification 

In  accordance  with  section  735(d)  of 
the  Act.  we  have  notified  the 
International  Trade  Commission  of  our 
determination. 

APO  Notification 

This  notice  also  serves  as  the  only 
reminder  to  parties  subject  to 
administrative  protective  order  ("APO’’) 
of  their  responsibility  concerning  the 
return  or  destruction  of  proprietary 


information  disclosed  under  APO  in 
accordance  with  19  CFR  353.35(d). 
Failure  to  comply  is  a  violation  of  the 
APO. 

This  determination  is  published 
pursuant  to  section  735(d)  of  the  Act  (19 
CFR  353.20(a)(4)). 

Dated:  May  11, 1992. 

Francis ).  Sailer, 

Acting  Assistant  Secretary  for  Import 
Administration. 

[FR  Doc.  92-11608  Filed  5-15-92: 8:45  am| 
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Final  Determination  of  Sales  at  Less 
Than  Fair  Value:  Certain  Carbon  Steel 
Butt’Weld  Pipe  Fittings  From  Thailand 

agency:  Import  Administration, 
International  Trade  Administration. 
Department  of  Commerce. 

EFFECTIVE  DATE:  May  18. 1992. 


FOR  FURTHER  INFORMATION  CONTACT. 

Steve  Alley  or  Michelle  Frederick, 

Office  of  Antidumping  Investigations, 
Import  Administration,  International 
Trade  Administration,  U.S.  Department 
of  Commerce,  14th  Street  and 
Constitution  Avenue,  NW.,  Washington. 
DC  20230;  telephone  (202)  377-5288  or 
(202)  377-0186,  respectively. 

FINAL  determination:  The  Department 
of  Commerce  (“the  Department”) 
determines  that  certain  carbon  steel 
butt-weld  pipe  fittings  (collectively 
“pipe  fittings”)  from  'Thailand  are  being, 
or  are  likely  to  be.  sold  in  the  United 
States  at  less  than  fair  value,  as 
provided  in  section  735(a)  of  the  Tariff 
Act  of  1930,  as  amended  (the  Act).  The 
estimated  margins  are  shown  in  the 
“Suspension  of  Liquidation”  section  of 
this  notice. 

Case  History 

Since  our  preliminary  determination 
on  December  18, 1991,  (56  FR  66831, 
December  26. 1991),  the  following  events 
have  occurred: 

On  December  20, 1991,  TTU  Industrial 
Corp.  Ltd.,  ('TTU)  requested  that  the 
Department  postpone  its  final 
determination  until  not  later  than  135 
days  after  the  date  of  publication  of  the 
preliminary  determination.  On  January 
13, 1992,  we  published  a  notice 
postponing  the  final  determination  until 
not  later  than  May  11, 1992  (57  FR  1253). 
On  January  6  and  21, 1992,  respectively. 
TTU  and  petitioner  requested  that  the 
Department  hold  a  public  hearing. 

Prior  to  the  preliminary  determination, 
Weldbend  Corporation  (Weldbend).  a 
domestic  producer  of  the  subject 
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merchandise,  indicated  its  opposition  to 
this  proceeding  and  challenged  the 
standaing  of  the  petitioner  in  this 
investigation.  (See,  Standing  below.) 

We  received  a  new  sales  tape  and 
cost  diskette  from  TTU  in  January  and 
February,  respectively,  as  well  as  a 
revised  cost  diskette  from  Awaji  Sangyo 
(Thailand)  Co.,  Ltd.  (AST)  in  January. 

On  January  27, 1992,  we  rejected 
petitioner’s  December  13, 19OT,  request 
to  expand  the  period  of  investigation 
(POI)  to  capture  certain  sales  made  by 
AST  called  pilot  orders  (long-term 
contracts).  (See,  Comment  10.)  On 
February  18, 1992,  petitioner  requested 
that  the  Department  examine  issues 
regarding  AST’s  steel  prices  and  pilot 
orders  in  detail  at  verification.  We 
verified  AST  and  TTirs  sales  and  cost 
responses  in  Thailand  from  February 
24-29, 1992. 

Petitioner  and  respondents  fried  case 
briefs  on  April  9, 1992,  and  rebuttal 
briefs  on  April  13, 1992.  Silbo  Industries, 
Inc.  (Silbo)  submitted  a  rebuttal  brief  on 
April  17, 1992.  On  April  16. 1992  the 
Department  held  a  public  hearing. 

Scope  of  Investigation 

The  products  coverd  by  this 
investigation  are  carbon  steel  butt-weld 
pipe  fittiings,  having  an  inside  diameter 
of  less  than  14  inches,  imported  in  either 
finished  or  unfrnished  form.  These 
formed  or  forged  pipe  fittings  are  used  to 
join  sectons  in  piping  systems  where 
conditions  require  permanent,  welded 
connections,  as  distinguished  from 
fittings  based  on  other  fastening 
methods  [e.g.,  threaded,  grooved,  or 
bolted  fittings).  Carbon  steel  butt-weld 
pipe  fittings  are  currently  classified 
under  subheading  7307.93.30  of  the 
Harmonized  Tariff  Schedule  (HTS). 
Although  the  HTS  subheadings  are 
provided  for  convenience  and  customs 
proposes,  our  written  description  of  the 
scope  of  this  proceeding  is  dispositive. 

Based  on  the  January  17, 1992,  request 
for  petitioner  that  we  darify  the  scope, 
we  have  eliminated  the  reference  to  the 
inside  diameter  being  less  than  360  mm. 

Standing 

We  issued  a  standing  questionnnaire 
to  Weldbend  on  January  17, 1992.  On 
January  29, 1992,  Weldbend  questioned 
the  Department’s  presumption  that 
petitioner  has  standing  and  requested 
that  we  reconsider  the  use  of  the 
standing  questionnaire  in  this  case.  On 
February  12, 1992,  we  addressed 
Weldbend’s  concerns  and  again 
informed  Weldbend  that  it  would  be 
required  to  respond  to  the  Department's 
standing  questionnaire.  On  February  24, 
1992,  Weldbend  indicated  that  it  would 
not  submit  a  complete  response  to  the 


Department’s  standing  questionnaire. 

On  March  27, 1992,  we  informed 
Weldbend  that  it  had  not  presented 
evidence  to  overcome  the  presumption 
that  the  petitioner  has  standing  and  that 
the  Department  would  take  no  further 
action  on  this  issue. 

The  Department’s  long-standing 
practice  is  to  presume  that  the  petitioner 
has  standing  unless  those  in  oppositon 
demonstrate  that  they  represent  a 
majority  of  the  domestic  production. 

(See,  e.g.,  NTN  Bearing  Corp.  of 
America,  et.  al.  v.  United  States,  757  F. 
Supp.  1425  (1991);  and  Gray  Portland 
Cement  and  Clinker  from  Venezuela,  56 
FR  56390  (November  4, 1991).  Because 
Weldbend  refused  to  respond 
completely  to  the  Department’s  standing 
questionnaire,  it  has  failed  to  rebut  the 
presumption  that  petitioner  has  standing 
and,  therefore,  we  have  no  basis  on 
which  to  question  the  presumption  that 
petitioner  has  standing  within  the 
meaning  of  section  732(b)  of  the  Act  and 
poll  the  domestic  industry.  (See, 

Minebea  Co.  vs.  United  States  782  F. 
Supp.  117  (CIT 1992).) 

Critical  to  the  Department’s 
determination  of  this  issue  is 
information  demonstrating  the 
percentage  of  the  domestic  industry  that 
the  opposer  represents,  whether  the 
opposer  is  related  to  any  producers  and/ 
or  exporters  of  the  subject  merchandise 
in  the  countries  under  investigation  and 
whether  the  opposer  is,  or  is  related  to 
an  importer  of  the  subject  merchandise 
or  components  of  the  subject 
merchandise  within  the  meaning  of 
section  771(4)  of  the  Act.  In  addition,  the 
Department  requires  challengers  or 
opposers  to  provide  information  that 
delineates  between  domestic  production 
and  production  using  imported  material, 
and  the  percentage  of  U.S.  value-added 
in  the  production  process. 

Because  Weldbend  failed  to  respond 
completely  to  the  Department's  standing 
questionnaire  on  several  occasions,  we 
were  unable  to  ascertain  the  degree  of 
opposition  of  the  domestic  industry 
Weldbend  represented.  Therefore,  we 
have  determined  that  petitioner  has 
standing  in  this  investigation. 

Period  of  Investigation 

The  POI  is  December  1, 1990  through 
May  31, 1991. 

Fair  Value  Comparisons 

For  AST  and  TTU.  to  determine 
whether  sales  of  certain  carbon  steel 
butt-weld  pipe  fittings  from  Thailand  to 
the  United  States  were  made  at  less 
than  fair  value,  we  compared  the  United 
States  price  to  the  foreign  market  value 
(FMV),  as  sptHufred  in  the  "United 


States  Price’’  and  “Foreign  Market 
Value’’  sections  of  this  notice. 

For  AST  and  TTU,  we  compared 
merchandise  sold  in  the  United  States  to 
merchandise  sold  in  the  home  market, 
and  third  country  market,  respectively 
or  to  constructed  value  (CV),  where 
appropriate.  For  TTU,  we  limited  our 
analysis  to  U.S.  sales  of  merchandise 
that  could  be  compared  to  identical 
merchandise  sold  in  the  third  country 
(Australia),  (see.  Comment  4).  For  TTU, 
we  converted  all  prices  and  adjustments 
from  a  weight  basis  to  a  unit  (per  piece) 
basis  because  merchandise  is  sold  by 
piece  instead  of  weight.  (See,  Comment 
8). 

Best  Information  Available 

Although  the  Department  issued  it  a 
questionnaire,  Thai  Benkan  Co.  did  not 
respond.  Accordingly,  we  used  best 
information  available  (BIA)  to  assign  a 
margin  to  that  company,  pursuant  to  19 
CFDR  353.37,  as  we  did  for  the 
preliminary  determination. 

For  TTU,  we  were  unable  to  verify  the 
material  costs  for  caps,  a  type  of  pipe 
fitting.  We  therefore  assumed,  as  BIA, 
that  all  of  TTU’s  sales  of  caps  to 
Australia  were  at  prices  below  the  cost 
of  production.  (See,  Foreign  Market 
Value  below.)  Furthermore,  because  we 
were  likewise  unable  to  base  FMV  for 
sales  of  caps  to  the  United  states  on 
constructed  value  (material  costs  could 
not  be  verifred),  we  used  the  highest 
single  margin  percentage  calculated  for 
TTU  as  BIA  for  these  U.S.  sales. 

TTU  also  failed  to  report  costs  of 
manufacturing  for  one  product.  As  with 
sales  of  caps  above,  we  used  the  highest 
single  margin  percentage  calculated  for 
TTU  as  BIA  for  U.S.  sales  of  this 
product. 

United  States  Price 
A.  TTU 

For  TTU,  we  based  U.S.  price  on 
purchase  price,  in  accordance  with 
section  772(b)  of  the  Act,  because  all 
sales  were  made  directly  to  unrelated 
parties  prior  to  importation  into  the 
United  States  and  because  exporter’s 
sales  price  methodology  was  not 
indicated  by  other  circumstances.  We 
calculated  purchase  price  as  we  did  for 
the  preliminary  determination  with  the 
following  exceptions. 

We  recalculated  marine  insurance  on 
a  value  basis  because  it  was  incurred  on 
this  basis  and  not  on  a  weight  basis,  as 
reported  by  TTU. 

Based  on  findings  at  verification,  we 
made  adjustments  to  TTU’s  purchase 
price  sales  tape  for  minor  discrepancies 
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in  packing  cosU,  bank  fees  and  ocean 
freight,  where  appropriate. 

We  determined  that  the  business  and 
municipal  import  taxes  operate,  in 
effect,  like  o&er  import  duties. 
Accordingly,  we  added  the  full  amount 
of  TTU's  claimed  “drawback"  (which 
included  bodi  the  drawback  and  the 
rebate  of  these  taxes)  on  exportation  of 
the  merchandise  to  the  U.S.  price.  (At 
the  preliminary  determination  we 
treated  these  as  consumption  taxes  and 
added  to  U.S.  price  only  the  drawback 
attributable  to  the  import  duty.  (See, 
Comment  ft) 

We  did  not  include  U.S.  sales  of  semi¬ 
finished  fittings  in  our  analysis  for  the 
final  determination  because  these  could 
not  be  matched  to  identical  merchandise 
in  Australia  and  the  volume  of  value  of 
these  pipe  fitttings  were  insignificant. 

B.AST 

For  AST,  we  based  U.S.  price  on 
purchase  price,  in  accordance  with 
section  772(b)  of  the  Act,  because  all 
sales  were  made  fhrectly  to  unrelated 
parties  prior  to  importation  into  the 
United  States  and  because  exporter’s 
sales  price  methodology  was  not 
indicated  by  other  circumstances.  We 
calculated  purchase  price  as  we  did  for 
the  preliminary  determination  with  the 
following  exceptions. 

AST  submitted  revised  payment 
dates,  freight  and  handling  expenses  for 
U.S.  sales  on  December  11. 1991,  seven 
days  prior  to  the  preliminary 
determination.  We  did  not  consider  this 
information  for  purposes  of  the 
preliminary  determination,  however,  we 
verified  the  information  and  used  it  for 
purposes  of  the  final  determination. 

Based  on  findings  at  verification,  we 
made  adjustments  to  AST's  purchase 
price  sales  tape  for  minor  discrepancies 
in  payment  dates  and  movement 
charges,  where  appropriate. 

We  revised  our  treatment  of  the 
business  and  municipal  import  taxes  as 
described  above  for  TTU. 

Formgn  Market  Value 

In  order  to  determine  whether  there 
were  sufficient  sales  of  certain  carbon 
steel  butt-weld  pipe  fittings  in  the  home 
market  to  serve  as  a  viable  basis  for 
calculating  FMV,  we  compared  the 
volume  of  home  market  sales  in  the  such 
or  similar  category  to  the  volume  of 
third  country  sales  in  the  such  or  similar 
category  to  the  volume  of  third  country 
sales  in  the  such  or  similar  category  in 
accordance  with  section  773(a)(1)  of  the 
Act.  For  AST,  we  determined  that  the 
home  market  was  viable.  For  TTU,  we 
determined  that  the  home  market  was 
not  viable.  Of  the  third  country  markets 
having  an  adequate  sales  volume  of 


identical  sales,  we  selected  Austrafia  as 
the  most  appropriate  market  for 
comparision  purposes  in  accordance 
with  19  CFR  353.46(b)  as  explained  in 
the  notice  of  preliminary  determination. 

(See,  also  Comment  4).  _ 

Petitioner  alleged  that  TTU's  and 
ASTs  third  country  and  home  market 
pipe  fitting  sales,  respectively,  were 
made  at  prices  below  the  cost  of 
production  (COP).  Based  on  petitioner’s 
October  4  and  31. 1991,  allegations  of 
sales  below  cost  we  gather^  and 
verified  pipe  fitting  production  cost  data 
for  both  respondents.  Although  both 
respondents  submitted  COP  data  prior 
to  ffie  preliminary  determination,  this 
information  was  submitted  too  late  to  be 
analyzed  for  the  preliminary 
determination. 

'  If  over  90  percent  of  a  respondent’s 
sales  were  at  prices  above  the  COP,  we 
did  not  disregard  any  below-cost  sales 
because  we  determined  that  the 
respondent’s  below-cost  sales  were  not 
made  in  substantial  quantities  over  an 
extended  period  of  time.  If  between  ten 
and  90  percent  of  a  respondent's  sales 
were  at  prices  above  the  COP.  we 
disregarded  only  the  below-cost  sales. 
Where  we  found  that  more  than  90 
percent  of  respondent’s  sales  were  at 
prices  below  ffie  COP,  we  disregarded 
all  sales  and  calculated  FMV  based  on 
CV.  In  such  cases,  we  determined  that 
the  respondent’s  below-cost  sales  were 
made  in  substantial  quantities  over  an 
extended  period  of  time. 

A.  TTU 

We  relied  on  the  submitted  COP 
information  in  calculating  the  COP  for 
the  subject,  merchandise,  except  in  the 
following  instances  where  the  costs 
were  not  appropriately  quantified  or 
valued: 

1.  Direct  labor,  overhead  and  general 
administrative  costs  were  adjusted  to 
correct  for  minor  discrepancies 
identified  at  verification. 

2.  We  could  not  verify  the  COP 
material  costs  for  caps  because  of  errors 
in  TTU’s  calculations.  Because  we  were 
not  able  to  accurately  recalculate 
material  costs  for  caps,  we  assumed,  as 
BLA,  that  all  sales  of  caps  in  Australia 
were  made  at  prices  below  the  COP. 
(See,  Best  Information  Available  above.) 

We  compared  Australian  sales  prices, 
net  of  all  applicable  movement  charges, 
to  each  pipe  fitting  product's  COP.  Our 
below-cost  analysis  of  TTU’s  Australian 
sales  prices  was  restricted  to  only  those 
sales  of  identical  merchandise  chosen 
for  comparison  to  the  United  States 
price.  We  found  that  between  10  to  90 
percent  of  sales  of  the  such  or  similar 
merchandise  were  made  at  prices  above 
the  COP  and  considered  only  the  above¬ 


cost  sales  as  the  basis  for  determining 
FMV. 

For  those  pifie  fitting  products 
determined  to  have  a  sufiicient  number 
of  Australian  sales  made  at  prices 
above  the  COP,  we  calculate  FMV  as 
we  did  for  the  preliminary  determination 
with  the  following  exceptions.  We 
recalculated  the  imputed  credit  e}q>ense 
on  sales  to  the  United  States  and 
Australia  using  the  short-term  credit 
rate  found  at  verification.  We 
recalculated  TTU’s  U.S.  indirect  selling 
expenses  on  a  value  basis.  We 
recalculated  marine  insurance  on  value 
basis  because  it  was  incurred  on  this 
basis  and  not  on  a  weight  basis,  as 
reported  by  'TTU.  Based  on  findings  at 
verification,  we  made  adjustments  to 
packing  costs,  late  payments  expenses, 
and  cr^t  Finally,  we  added  t)^ 
business  and  mtmidpal  import  taxes  on 
which  “drawback”  was  received  on 
exportation  to  Australian  price. 

For  those  pipe  fitting  products 
determined  to  have  over  90  percent  of 
third  country  sales  made  at  prices  below 
the  COP,  we  based  FMV  on  the 
product's  CV.  CV  for  each  of  these 
products  was  calculated  in  accordance 
with  section  773(e)  of  the  Act,  using 
TTU’s  general  expenses  and  profit  in 
Australia,  and  U.S.  packing  costs.  All 
modifications  made  to  TTU’s  COP 
information,  as  described  above,  were 
also  made  to  the  company’s  reported  CV 
data.  We  reduced  interest  expenses  for 
an  amount  attributed  to  maintaining 
trade  accounts  receivable  to  avoid 
double  counting  imputed  credit.  We 
used  TTU’s  general  expenses  when  diey 
exceeded  the  statutory  minimum  of  ten 
percent  pursuant  to  section 
773(e)(l)(B)(i)  of  the  Act  For  profit,  we 
applied  ei^t  percent  of  the  combined 
cost  of  materials,  fabrication,  and 
general  expenses,  pursuant  to  section 
773(eKl)(B)(ii)  of  the  Act  because  the 
actual  figure  was  less  than  the  statutory 
minimtun  of  eight  percent. 

We  made  circumstance  of  sale 
adjiutments,  where  appropriate,  for 
differences  in  direct  selling  expenses 
including  credit  expenses,  late  payment 
and  bank  fees,  and  fumigation  charges. 
We  deducted  Australian  commissions 
fi‘om  CV  and  added  U.S.  indirect  selling 
expenses  up  to  the  amount  of  the 
Australian  commission.  In  addition,  we 
added  an  amoimt  to  CV  for  duty 
drawback  received  on  export  sales 
because  the  materials  costs  were  net  of 
import  duties  and  taxes. 

B.AST 

We  relied  on  the  submitted  COP 
information  in  calculating  COP  for  the 
subject  merchandise,  except  in  the 
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following  instances  where  the  costs 
were  not  appropriately  quantified  or 
valued: 

1.  Material  costs  were  increased  to 
account  for  the  excess  of  actual  material 
usage  over  standard,  and  for  duties  and 
import  taxes  incurred  on  imports  of 
carbon  steel  pipe  used  in  the  production 
of  pipe  fittings  for  sale  in  the  home 
market  (See,  Comment  5.) 

2.  Direct  labor  and  packing  labor  costs 
were  adjusted  to  correct  for  minor 
discrepancies  identified  at  verification. 

3.  Interest  expense  was  recalculated 
based  on  the  combined  financing 
expenses  of  AST  and  Awaji  Sangyo  K.K. 
(Japan)  Company  Limited,  (ASK),  and 
allocated  over  the  combined  cost  of 
sales  exclusive  of  intercompany  sales. 

We  compared  home  market  sales 
prices,  net  all  applicable  movement 
charges,  to  each  pipe  fitting  product's 
COP.  We  found  Aat  between  10  and  90 
percent  of  sales  of  the  such  or  similar 
merchandise  were  made  at  prices  above 
the  COP  and  considered  only  the  above¬ 
cost  sales  as  the  basis  for  determining 
FMV. 

For  those  pipe  fitting  products 
determined  to  have  a  sufficient  number 
of  home  market  sales  made  at  prices 
above  the  COP,  we  calculated  FMV  as 
we  did  for  the  preliminary  determination 
with  the  following  exceptions.  Based  on 
findings  at  verification,  we  determined 
that  there  were  no  difierences  in 
variable  costs  of  manufactiuing  for 
claimed  difierence  in  merdian^se 
adjustments.  Finally,  we  added  the 
“drawback”  attributable  to  business  and 
municipal  import  duties  to  U.S.  price. 

For  those  pipe  fitting  products 
determined  to  have  over  90  percent  of 
home  market  sales  made  at  prices  below 
the  COP,  we  based  FMV  on  the 
product’s  CV.  CV  for  each  of  these 
products  was  calculated  in  accordance 
with  section  773(e)  of  the  Act,  using 
AST s  general  expenses  and  profit  in  the 
home  market,  and  U.S.  packing  costs. 

All  modifications  made  to  ASTs  COP 
information,  as  described  above,  were 
also  made  to  the  company’s  reported  CV 
data.  We  reduced  interest  expenses  for 
an  amount  attributed  to  maintaining 
trade  accounts  receivable  to  avoid 
double  counting  imputed  credit.  We 
used  general  expenses  because  they 
exceeded  the  statutory  minimum  of  ten 
percent  pursuant  to  section 
773(e)(l)(B)(i)  of  the  Act.  For  profit  we 
applied  ei^t  percent  of  the  combined 
cost  of  materials,  fabrication,  and 
general  expenses,  pursuant  to  section 
773(e)(l)(B)(ii)  of  the  Act  because  the 
actual  figure  was  less  than  the  statutory 
minimum  of  eight  percent. 

We  made  circumstance  of  sale 
adjustments  for  differences  in  credit 


expenses.  We  deducted  home  market 
commisions  and  added  U.S.  indirect 
selling  expenses  up  to  the  amount  of  the 
home  market  commission.  Because  AST 
failed  to  report  U.S.  indirect  selling 
expenses,  we  assumed,  as  BIA,  that  U.S. 
inject  selling  expenses  were  equal  to 
home  market  commissions. 

Currency  Conversion 

In  accordance  with  19  CFR  353.60,  we 
converted  foreign  currency  into  the 
equivalent  amount  of  United  States 
currency  using  the  official  exchange 
rates  in  effect  on  the  appropriate  dates. 
All  ciurency  conversions  were  made  at 
rates  certified  by  the  Federal  Reserve 
Bank. 

Verification 

Pursuant  to  section  776(b]  of  the  Act, 
we  verified  information  used  in  reaching 
our  final  determination.  We  used 
standard  verification  procedures, 
including  examination  of  relevant 
accounting  records  and  original  source 
documents  provided  by  the  respondents. 

Interested  Party  Comments 

Comment  1:  Petitioner  asserts  that 
because  TTU’s  material  usage  variance 
calculation,  submitted  on  February  14, 
1992,  could  not  be  verified,  the 
Department  should  use  TTU’s  originally- 
reported  usage  variance.  Petitioner 
further  claims  that  the  Department 
should  not  rely  on  the  physical 
inventory  count  submitted  by  TTU  after 
verification  in  support  of  the  February 
14, 1992,  submission,  because  it  was 
untimely  submitted. 

TTU  argues  that  its  submitted 
February  14, 1992,  material  usage 
variance  was  verified  by  business 
records  (perpetual  inventory  records) 
taken  by  the  Department  as  verification 
exhibits.  Additionally,  TTU  claims  that 
its  post  verification  submission  to  the 
Department  was  merely  a  notification 
that  TTU  had  inadvertently  based  its 
revised  submission,  at  verification,  on 
an  incorrect  worksheet,  and  that  the 
February  14, 1992,  submission  was  in 
fact  correct. 

DOC  Position;  We  agree  with 
petitioner  in  part.  TTU  attempted  to 
revise  its  February  14, 1992,  steel  pipe 
usage  variance  calculation  based  on 
inventory  count  information  submitted 
at  verification.  The  Department  could 
not  reconcile  the  “actual”  November  28, 
1990,  inventory  count,  submitted  at 
verification,  to  company  records.  After 
verification,  *1111  claimed  the  document 
submitted  at  verification  to  reflect  its 
November  28, 1990,  inventory  count  was 
an  incorrect  worksheet  and  not  the 
actual  inventory  count  document.  TTU’s 
submitted  post-verification  physical 


inventory  count  was  not  relied  upon 
because  it  was  untimely  filed.  However, 
we  used  the  steel  pipe  material  usage 
variance  reported  in  the  February  14, 
1992,  submission  as  BIA,  because  in  all 
cases  the  November  28, 1990,  steel  pipe 
inventory  counts,  as  reported  inlhe 
February  14, 1992,  submission,  were 
greater  ffian  or  equal  to  TTU’s  perpetual 
inventory  records. 

Comment  2:  Petitioner  asserts  that  the 
Department  should  adjust  TTU’s 
submission  for  additional  quantities  and 
increased  costs  of  plate  type  materials 
consumed  for  cap  production,  as 
identified  at  verification. 

DOC  Position:  The  Department  could 
not  verify  TTU’s  submitted  steel  plate 
material  usage  and  steel  plate  cost  for 
cap  production.  TTU’s  initial  submission 
failed  to  include  the  quantity  and  cost  of 
plate  semi-product  material  consiuned 
during  the  POL  TTU  provided  a  revised 
material  usage  schedule  for  plate  at 
verification.  This  revised  schedule 
reported  inaccurate  piece  weights,  and 
failed  to  account  for  the  cost  of  plate 
semi-product.  Therefore,  the  Department 
assiuned  as  BIA,  that  all  cops  sold  in 
Australia  were  at  prices  below  the  COP. 
Because  the  Department  was  likewise 
unable  to  calculate  CV  for  U.S.  sales  of 
caps,  as  BIA  we  used  the  highest  single 
margin  calculated  for  TTU's  other  sales 
for  ffiese  sales  of  caps. 

Comment  3:  TTU  asserted  after 
verification  that  it  made  transpositional 
errors  in  its  submission  of  TTU’s  steel 
pipe  material  usage  variance. 

DOC  Position:  The  Department  did 
not  make  an  adjustment  to  TTU’s  steel 
pipe  material  usage  variance  for 
transpositional  errors  because  the  claim 
was  not  made  until  after  verification. 

Comment  4:  TTU  argues  that  the 
Department  should  use  all  third  country 
sales  of  identical  merchandise  as  the 
basis  for  foreign  market  value.  TTU 
states  that  doing  so  would  enhance  the 
accuracy  of  the  margin  calculations 
because  the  calculations  would  be 
based  on  nearly  100  percent  of  TTU’s 
U.S.  sales.  TTU  adds  that  the 
Department  has  all  third  country  sales 
data  on  record,  and  that  the  price 
adjustments  are  similar  for  all  third 
country  and  U.S.  sales.  'Therefore,  the 
use  of  all  third  country  data  would  not 
complicate  the  Department’s  analysis 
according  to  TTU. 

Petitioner  argues  that  the  Department 
should  limit  the  basis  of  FMV  to 
Australian  sales,  as  detennined  in  the 
Department’s  memorandum  of 
September  9, 1991.  Petitioner  disagrees 
with  TTU’s  argiunent  that  the 
Department  normally  uses  a  single  third 
country  as  the  basis  of  FMV  because  of 
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administrative  convenience.  Petitioner 
states  that  the  preference  for  the  use  of 
a  single  third  country  is  required  by  the 
Department’s  regulations  and  that  tiie 
Department  permits  multiple  third 
countries  to  serve  as  the  basis  of  FMV 
only  when  sales  to  a  single  market  are 
considered  to  be  inadequate. 

DOC  Position:  We  agree  vnth  the 
petitioner.  When  basing  FMV  on  third 
country  sales,  tiie  Department  normally 
uses  sales  to  one  third  country  unless 
sales  to  any  single  country  are  not 
adequate.  Moreover,  TTU  requested  that 
the  Department  limit  its  analysis  to 
sales  of  U.S.  products  that  could  be 
matched  to  identical  products  in 
Australia.  It  is  disingenuous  of  TTU  to 
now  claim  that  we  should  use  additional 
third  countries  in  our  analysis  to 
increase  the  number  of  U.S.  sales 
examined  in  our  analysis. 

Comment  5:  AST  argues  that  it  does 
not  pay  import  duties  or  taxes  on  the 
steel  pipe  used  to  produce  pipe  fittings 
sold  in  the  home  market  Because  of  a 
bank  guarantee  system  and  a  yield  ratio 
agreed  to  by  the  Thai  government  AST 
claims  that  it  is  able  to  cover  the  duties 
and  taxes  which  would  be  paid  on  pipe 
imported  for  production  of  pipe  fittte^ 
sold  domestically  with  drawback  earned 
on  exported  fittings.  AST,  therefore,  did 
not  include  the  associated  import  duty 
and  tax  amounts  in  its  reported  COP  for 
pipe  fittings  sold  domestically. 

Petitioner  argues  the  cost  of 
production  of  domestically  sold  pipe 
fittings  should  include  Thai  import 
duties  and  import  tax  assessed  on 
imported  steel  pipe.  Petitioner  contends 
that  AST  is  obligated  under  Thai  law  to 
pay  import  duties  on  materials  that  are 
used  to  produce  pipe  fittings  for 
domestic  sales,  and  that  AST  simply 
uses  the  excess  drawback  earned  on 
export  sales  to  cover  duty  and  taxes 
owed  on  the  domestic  sales  of  pipe 
fittings.  Petitioner  alleges  that  this 
excess  drawback  constitutes  a 
coimtervailable  export  subsidy  that  has 
been  hidden  from  the  Department’s 
countervailing  duty  (CVD)  investigation 
and  reviews  to  date. 

DOC  Position:  With  regard  to  the 
inclusion  of  import  duties  in  COP,  we 
agree  with  petitioner.  We  included  the 
combined  import  duty  and  tax  amounts 
in  the  cost  of  input  steel  when 
calculating  COP  for  home  market 
products  l^cause  AST,  under  Thai  law, 
is  liable  for  the  import  duty  and  taxes  on 
pipe  fittings  sold  in  the  home  market 
We  believe  it  is  irrelevant  how  AST 
covers  this  liability. 

As  the  petitioner’s  allegation  that  any 
excess  drawback  is  a  subsidy  and  that 
this  subsidy  has  been  hidden  from  the 
Department,  we  are  referring  the  matter 


to  the  Office  of  Countervailing 
Compliance  which  is  responsible  for 
conducting  administrative  reviews  of 
the  countervailing  duty  order  on  tiiis 
product  from  Thailand. 

Comment  ft-  Petitioner  requests  tiiat 
the  Department  increase  A^s  steel  - 
price  costs  by  35  percent  to  account  for 
the  Thai  import  duty  assessed  on  steel 
pipe  imported  by  AST  and  include  this 
amount  in  CV  because  the  duty 
constitutes  a  part  of  ASTs  acquisition 
cost  for  steel  pipe. 

AST  argues  that  CV  should  not 
include  the  Tliai  import  duty  for  reasons 
stated  above  in  the  discussion  of  COP. 

DOC  Position:  We  agree  with 
petitioner  in  part  For  CV  of  the  pipe 
fittings  sold  in  tiie  home  market,  Tlie 
Department  incresed  AST's  steel  pipe 
costs  by  49.84  percent  to  accoimt  for  the 
Thai  import  duty  and  import  taxes.  For 
the  preliminary  determination,  we 
considered  the  import  tax  portion  of  the 
49.84  percent  rate  (14.84  percent)  to  be 
consumption  taxes  for  which  we  made  a 
circumstance  of  sale  adjustment  for ' 
AST.  At  verification  we  found  that 
import  taxes  are  assessed  on  the 
imports  in  the  same  manner  as  other 
import  duties  and,  consequently,  we  are 
treating  these  taxes  as  import  duties  for 
our  find  determination.  Duty  drawback 
added  to  USP  for  both  AST  and  TTU 
has  beeh  increased  to  account  for  these 
import  duties. 

Comment  7:  AST  argues  that  the 
Department  should  not  consolidate  AST 
and  ASK  in  calculating  interest  expense 
for  COP  and  CV.  AST  states  that  the 
Department’s  policy  is  to  consolidate  the 
interest  expense  of  a  parent  and  its 
subsidiary,  for  purposes  of  calculating 
the  COP  and  CV  o.*  merchandise 
produced  by  the  subsidiary,  only  when 
the  parent  and  the  subsidiary 
consolidate  their  financial  statements.  In 
those  instances  where  the  parent  and 
subsidiary  do  not  consolidate  their 
financial  statements,  tiie  Department 
combines  interest  expense  of  the  parent 
and  its  subsidiary  only  when  there  is  a 
showing  that  the  parent  has  provided 
substantial  financing  to  the  subsidiary. 

Additionally,  AST  claims  that  the 
“such  or  similar  merchandise"  hierarchy 
provided  under  section  771(16)  of  the 
Act  requires  that  both  ’identical”  and 
“similar”  merchandise  must  be  at  least 
products  of  the  “same  country". 
Therefore,  since  AST s  parent,  ASK.  is 
not  a  “producer”  of  pipe  fittings  in 
Thailand,  including  ASK’s  general 
interest  expense  as  an  element  of  COP 
and  CV  would  contradict  the  statutory 
scheme  which  allows  FMV 
determinations  only  on  tiie  basis  of  the 
same  exporting  country’s  cost  and  sales 
experience. 


Petitioner  contends  that  the  mere  fact 
that  ASK  and  AST  do  not  prepare  a 
consolidated  financial  statement  does 
not  prevent  the  Department  firom 
consolidating  the  interest  expenses  of 
AST  and  ASK.  ASK  excercises  complete 
control  over  ASTs  business  operations 
and  there  is  a  strong  interrelationship 
between  the  two  with  respect  to  the 
production  of  subject  merchandise. 
Petitioner  asserts  that  consolidation  of 
ASTs  interest  expense  is  cleariy 
warranted. 

DOC  Position:  We  agree  with 
petitioner  that  we  should  consolidate 
the  interest  expense.  The  Department 
calculates  the  representative  financing 
expenses  of  a  subsidiary  based  upon  the 
expenses  incurred  by  the  consoldited 
entity  because  of  the  fungible  nature  of 
capital,  (i.e.,  both  debt  and  equity). 
Contrary  to  ASTs  presumptions,  it  is 
the  Department’s  policy  to  combine  the 
financing  activities  of  a  parent  and 
subsidiary  when  the  parent  exercises 
control  over  the  subsidiary  {i.e.,  meets 
the  requirements  for  consolidation). 

Although  ASK  and  AST  chose  not  to 
prepare  consolidated  financial 
statements,  ASK  nevertheless  maintains 
control  over  ASTs  operations.  Expenses 
incurred  on  behalf  of  a  subsidiary  are 
reflective  of  the  financing  costs  incurred 
in  production  and  are  appropriately 
included  in  the  COP  or  CV  regardless  of 
the  country  in  which  the  expenses  are 
reported.  Therefore,  the  Department 
combined  the  financing  expenses  of  the 
parent  and  subsidiary  and  allocated  the 
costs  over  the  combined  cost  of  sales 
exclusive  of  inter-company  sales. 

Comment  &  AST  requests  that 
Department  apply  the  10/ 90/ 10  guideline 
for  measuring  sales  below  cost  of 
production  on  a  product  wei^t  basis, 
arguing  that  price  and  cost  are  directly 
related  to  product  wei^t 

Petitioner  argnes  that  ASTs  request  is 
an  attempt  to  obscure  the  significance  of 
ASTs  below-cost  sales  in  Thailand. 
Because  AST  sells  its  merchemdise  on  a 
per  piece  basis,  and  AST  has  not 
supported  its  argument  that  applying  the 
10/90/10  rule  on  a  per  piece  basis  does 
not  account  for  differences  among  heavy 
and  light  fittings,  petitioner  requests  that 
the  Department  apply  the  10/90/10  rule 
on  a  per  piece  basis. 

DOC  Position:  We  agree  with 
petitioner.  It  is  the  Department’s 
standard  practice  to  apply  the  10/90/10 
guideline  on  the  basis  on  which  tiie 
subject  merchandise  is  sold.  In  this  case 
AST  sells  pipe  fittings  on  a  per  piece 
basis.  For  this  reason  the  Department 
also  converted  TTU’ s  prices  and 
adjustments  reported  on  a  per  weight 
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basis  to  a  per  piece  basis.  (See,  Fair 
Value  Comparisons  above.) 

Comment  9;  AST  requests  that  the 
Department  apply  the  10/90/10  guideline 
on  an  entire  “such  or  similar"  category 
of  merchandise,  which  is  consistent  with 
the  Department's  prior  practice  in  other 
investigations. 

Petitioner  argues  that  the  10/90/10 
guideline  is  best  applied  on  a  model- 
specific  basis  because  there  are  a 
variety  of  pipe  fitting  models  within  the 
product  class  and  that  the  “such  or 
similar"  category  approach  would 
disguise  the  extent  and  impact  of  the 
below  cost  sales  in  the  home  market 

DOC  Position:  We  agree  in  part  with 
both  respondent  and  petitioner,  and  in 
this  case  on  first  performing  the  test  on 
a  such  or  similar  category  basis  (the 
macro  test).  As  the  results  of  the  macro 
test  indicate  that  between  10  and  90 
percent  of  sales  of  the  such  or  similar 
merchandise  were  made  above  cost,  we 
then  performed  the  10/90/10  test  on  a 
product  specific  basis. 

Comment  10:  Petitioner  alleges  that 
AST  did  not  fully  report  its  sales  to  the 
U.S.  during  the  POI  and  provided 
purchase  orders  &om  a  customer  of 
ASTs  U.S.  importer  for  five  shipments 
of  pipe  fittings  made  during  the  POI  as 
evidence.  Petitioner  argues  that  ASTs 
failure  to  report  these  sales,  which  were 
made  pursuant  to  pilot  orders  (long-term 
contracts),  requires  the  use  of  BIA. 

Petitioner  also  requests  that  the 
Department  expand  the  POI  to  capture 
the  sales  made  pursuant  to  pilot  orders 
if  we  choose  to  accept  ASTs  date  of 
sale  methodology.  Petitioner  argues  that 
the  POI  does  not  adequately  reflect  the 
sales  practice  of  AST  because  the 
current  POI  does  not  include  any  sales 
made  pursuant  to  ASTs  pilot  orders, 
most  of  which  were  shipped  during  the 
POL  Also,  according  to  petitioner,  AST 
failed  to  identify  the  existence  of  any 
long-term  contracts  for  the  sale  of  pipe 
nttings  in  its  questionnaire  response. 

AST  states  that  the  sales  petitioner 
alleged  were  sold  during  the  POI  were 
made  pursuant  to  pilot  orders,  binding 
contracts  in  which  the  parties  establish 
the  terms  of  sale,  price  and  quantity. 
AST  argues  that  it  did  not  report  the 
pilot  orders  in  its  sales  listing  or 
mention  them  in  its  questionnaire 
response  because  these  contracts  were 
made  prior  to  the  POI.  AST  argues  that 
petitioner  has  no  basis  for  advocating 
the  expansion  of  the  POI  because  sales 
made  through  pilot  orders  were  not  its 
usual  business  practice. 

Silbo  argues  that  pilot  orders  are  used 
by  purchasers  of  pipe  Httings  as  a  means 
of  locking  in  long-term  supplies  of 
fittings  at  fixed  prices  for  fixed 
quantities  from  pipe  fitting  suppliers. 


DOC  Position:  We  agree  with  AST 
that  the  sales  made  pursuant  to  pilot 
orders  were  made  prior  to  the  POI. 

Based  on  findings  at  verification,  we 
determined  that  pilot  orders  are  binding 
contracts  in  which  the  parties  establish 
the  terms  of  sale,  price  and  quantity. 

Although  we  found  that  ASTs  U.S. 
customer  ordered  quantities  of  a  few 
models  in  excess  of  the  specified 
amount  on  the  pilot  orders,  the  number 
of  such  additional  units  was  insignficant 
in  comparison  with  the  total  number  of 
pilot  order  sales  and,  therefore,  we  have 
disregarded  them  for  our  analysis. 

We  also  agree  with  AST  that  the  POI 
should  not  be  expanded  to  capture  sales 
made  pursuant  to  pilot  orders.  We  foimd 
at  varification  that  ASTs  normal  sales 
practice  does  not  entail  the  use  of  long¬ 
term  contracts,  nor  are  ASTs  sales 
subject  to  seasonal  variations.  In 
addition,  we  determined  that  we  have 
an  adequate  number  of  reported  non¬ 
pilot  order  sales  on  which  to  base  our 
antidumping  analysis. 

Comment  11:  Petitioner  requests  that 
the  Department  issue  special 
instructions  to  Customs  in  order  to 
prevent  the  possible  circumvention  of 
antidumping  orders  on  pipe  fittings  fi'om 
four  countries.  Petitioner  is  concerned 
that  companies  from  the  other  countries 
may  sell  unfinished  pipe  fittings  to 
companies  in  Thailand  that  then^nish 
the  pipe  fittings  and  claim  the  resulting 
products  sold  to  the  United  States  as 
Thai  products.  Petitioner  states  that 
with  the  existence  of  high  deposit  rates 
under  the  existing  antidumping  orders 
for  both  finished  and  unfinished  pipe 
fittings,  and  the  facility  of  converting 
unfinished  pipe  fittings  to  finished  pipe 
fittings,  there  is  “the  very  real  potential 
for  unfinished  butt-weld  fittings  subject 
to  the  orders  *  *  *  to  enter  the  United 
States  in  the  guise  of  finished  fittings 
from  Thailand." 

Both  AST  and  TTU  argue  that  the 
issue  of  circumvention  is  properly 
addressed  under  section  781  of  the  Act. 

Doc  Position:  We  agree  with 
respondents  that  any  issue  of 
circumvention  is  properly  addressed 
under  section  781  of  the  Act.  if  petitioner 
believes  it  has  factual  information  that 
supports  the  initiation  of  a 
circumvention  inquiry,  it  may  file  an 
application  for  such  an  inquiry  (19  CFR 
353.29).  Absent  a  finding  of 
circumvention  of  another  order,  we 
cannot  instruct  Customs  to  collect  cash 
deposits  of  antidumping  duties  other 
than  those  which  have  been  determined 
for  the  merchandise  subject  to  this 
investigation. 

Comment  12:  TTU  argues  that  because 
of  Thailand's  cascading  tax  system, 

TTU  cannot  identify  the  amount  of  taxes 


actually  incurred  on  Inputs  and 
therefore  cannot  deduct  those  indirect 
taxes  for  which  it  receives  rebates  upon 
exportation  from  its  COP.  According  to 
TnJ,  the  Department  ordinarily  would 
not  include  the  amount  of  the  indirect 
taxes  in  its  COP  because  such  taxes  are 
not  actually  incurred.  Because  TTU  was 
not  able  to  exclude  the  rebated  indirect 
taxes  from  its  COP,  it  requests  that  the 
Department  increase  the  Australian 
sales  price  by  4.98  percent,  the  amount 
of  the  rebate  upon  export  for  these 
indirect  taxes,  when  making  the  price  to 
cost  comparisons  at  the^ext  best 
alternative. 

Doc  Position:  We  agree  with 
respondent  in  part.  Because  TTU  is 
imable  to  identify  indirect  taxes  on 
materials  used  to  produce  pipe  fittings, 
we  have  adjusted  the  Australian  sales 
price  upward  by  the  amount  of  the 
rebate  for  such  taxes  in  order  to  make 
an  apples-to-apples  comparison.  We 
increased  the  Australian  sales  price  for 
the  cost  test  by  the  amount  of  Tax 
Certificate  rebate  found  not 
countervailable.  The  total  increase  is 
equal  to  4.47  percent,  not  the  4.98 
percent  claimed,  because  0.51  percent  of 
the  rebate  rate^epresents  the  amount  of 
the  net  over-rebate  found 
countervailable  by  the  Department. 

Comment  13:  At  the  hearing,  the 
petitioner  requested  that  the  Department 
insert  into  the  record  of  this  proceeding 
the  public  version  of  a  verification 
report  in  a  recent  administrative  review 
of  the  countervailing  duty  order  on  pipe 
fitting  from  Thailand. 

DOC  Position:  Absent  the  direct 
showing  of  the  relevance  of  the  report, 
the  Department  does  not  find  it 
necessary  or  appropriate  to  insert  the 
document  into  the  record  of  this 
proceeding.  In  requesting  that  the  report 
be  inserted,  the  petitioner  did  not  allege 
that  it  called  into  question  any  of  our 
verification  findings,  nor  that  it  provided 
information  necessary  to  the  calculation 
of  dumping  margins  in  this  investigation. 

Continuation  of  Suspension  of 
Liquidation 

We  are  directing  the  U.S.  Customs 
Service  to  continue  to  suspend 
liquidation  of  all  entries  of  pipe  fittings 
from  Thailand  subject  to  this 
investigation  which  are  entered,  or 
withdrawn  from  warehouse,  for 
consumption  on  or  after  December  26, 
1991,  the  date  of  publication  of  our 
preliminary  determination  in  the  Federal 
Register,  with  the  exception  of  AST, 
whose  margin  is  de  minimis.  Normally, 
we  would  instruct  the  U.S.  Customs 
Service  to  require  a  cash  deposit  or  the 
posting  of  a  bond  equal  to  the  weighted- 
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average  amount  by  which  the  foreign 
market  value  of  pipe  fittings  from 
Thailand  exceeds  the  U.S.  price,  which 
in  this  investigation  is  12.44  percent  for 
TTU,  52.60  percent  for  Thai  Benkan,  and 
40.86  percent  for  all  other 
manufacturers,  producers,  and  exporters 
of  pipe  fitting  from  Thailand.  However, 
Article  V1.5  of  the  General  Agreement 
on  Tariffs  and  Trade  (GATT)  provides 
that  ‘‘[n]o  *  *  *  product  shall  be  subject 
to  both  antidumping  and  countervailing 
duties  to  compensate  for  the  same 
situation  of  dumping  or  export 
subsidization.”  This  provision  is 
implemented  by  section  772(d)(1)(D)  of 
the  Act  which  prohibits  assessing 
diunping  duties  on  the  portion  of  the 
margin  attributable  to  an  export 
subsidy. 

In  this  case,  the  product  under 
investigation  was  subject  to  a  CVD 
administrative  review  (see.  Carbon  Steel 
Butt-Weld  Pipe  Fittings  from  Thailand; 
Final  Results  of  Cormtervailing  Duty 
Administrative  Review,  57  FR  5248 
(February  13, 1992).)  To  obtain  the  most 
accurate  estimate  of  antidumping  duties, 
and  to  fulfill  our  international 
obligations  arising  imder  the  GATT,  we 
are  subtracting  the  cash  deposit  rate 
attributable  to  the  export  subsidies 
found  in  the  most  recent  CVD  review 
(1,76  percent)  from  the  antidumping 
bonding  rate  for  TTU  and  Thai  Benkan. 
See,  Final  Determination  of  Sales  at 
Less  Than  Fair  Value:  Ball  Bearings  and 
Parts  thereof  From  Thailand,  54  FR 
19117  (May  3, 1989).  We  have  not  done 
so  for  AST  because  its  margin  is  already 
de  minimis.  Accordingly,  for  duty 
deposit  purposes,  the  net  antidumping 
assessment  rates  are  shown  below. 


Producer/manufacturer/exporter 

Weighted- 

average 

margin 

percent¬ 

age 

TTU . 

10.68 

AST . 

•  .22 

50.84 

39  10 

'  De  minimis. 


rrc  Notification 

In  accordance  with  section  735(d)  of 
the  Act,  we  have  notified  the 
International  Trade  Commission  of  our 
determination. 

APO  Notification 

This  notice  also  serves  as  the  only 
reminder  to  parties  subject  to 
administrative  protective  order  ("APO”) 
of  their  responsibility  concerning  the 
return  or  destruction  of  proprietary 
information  disclosed  under  APO  in 


accordance  with  19  CFR  353.34(d). 
Failure  to  comply  is  a  violation  of  the 
APO. 

This  determination  is  published 
pursuant  to  section  735(d)  of  the  Act  and 
19  CFR  353.20(a)(4)). 

Dated:  May  11, 1992. 

Francis ).  Sailer, 

Acting  Assistant  Secretary  for  Import 
Administration. 

[FR  Doa  92-11609  Filed  5-15-92;  8:45  am) 
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[Docket  No.  920247-2097] 

Special  American  Business  Internship 
Training  Program  (SABIT) 

agency:  International  Trade 
Administration,  Commerce. 

ACTION;  Notice  of  the  availability  of 
funds  for  the  Special  American  Business 
Internship  Training  Program  (SABIT), 
for  training  managers  and  scientists 
from  the  Independent  States  of  the 
former  Soviet  Union  (Independent 
States). 

SUMMARY:  The  Department  of 
Commerce,  International  Trade 
Administration  (ITA)  established  the 
Special  American  Business  Internship 
Training  (SABIT)  program  in  September 
1990  as  a  key  element  in  the 
Administration’s  ongoing  efforts  to 
provide  technical  assistance  supporting 
the  former  Soviet  Union’s  transition  to  a 
market  economy.  Since  that  time,  SABIT 
has  been  matching  managers  from  the 
former  Soviet  region  with  U.S.  firms 
which  sponsor  them  for  short  term 
management  training  programs. 

SABIT  has  been  expanded  to  include 
training  for  scientists  as  well  as 
managers.  This  Notice  announces 
availability  of  funding  for  training  for 
both  scientists  and  managers  (also 
referred  to  as  “interns.”) 

Under  this  program,  qualified  U.S. 
firms  will  receive  funds  through  a 
cooperative  agreement  with  ITA  to  help 
defray  the  cost  of  hosting  an  intern.  ITA 
will  interview  and  recommend  eligible 
interns  to  participate  in  SABIT.  Priority 
consideration  will  be  given  to  interns 
from  Russia,  Ukraine,  Kyrgyzstan, 

,  Byelarus,  Kazakhstan,  Armenia  and 
other  states  identified  for  priority  U.S. 
assistance.  The  U.S.  firms  will  be 
expected  to  provide  thq  interns  with  a 
flexible  training  program  designed  to 
maximize  their  exposiu'e  to  management 
operations. 

SABIT  exposes  business  managers 
and  scientists  from  the  Independent 
States  to  a  completely  new  way  of 
thinking  in  which  demand,  consumer 
satisfaction,  and  profits  drive 


production.  Senior-level  interns  visiting 
the  U.S.  for  internship  programs  with 
public  or  private  sector  companies  will 
be  exposed  to  an  environment  which 
will  provide  them  with  practical 
knowledge  for  transforming  their 
countries’  enterprises  and  economies  to 
the  free  market.  The  program  provides 
first-hand,  eye-opening  experience  to 
managers  and  scientists  which  cannont 
be  duplicated  by  American  managers 
travelling  to  their  territories. 

Managers:  The  expanded  SABIT 
program  assists  economic  restructuring 
of  the  Independent  States  by  providing 
business  managers  with  exposure  to 
American  ways  of  iimovation  and 
management  through  three  to  six  month 
management  interships  in  U.S.  firms. 
Sponsoring  U.S.  firms  will  benefit  by 
establishing  relationships  with  key 
managers  in  the  same  industries  who 
are  uniquely  positioned  to  assist  their 
U.S.  sponsors  do  business  in  the 
Independent  States. 

Scientists:  The  goals  of  the  SABIT 
program  for  scientists  are  to  provide 
opportunities  for  gifted  scientists  to 
apply  their  skills  to  peaceful  research 
and  development  in  areas  such  as 
defense  conversion,  pharmaceutical  and 
other  medical  research,  and  energy,  and 
expose  them  to  the  role  of  scientific 
research  in  a  market  economy  where 
applicability  of  the  research  relates  to 
the  success  of  the  firm.  Sponsoring  firms 
in  the  U.S.  scientific  community  also 
will  benefit  from  the  exchange  of 
information  and  ideas,  and  different 
approaches  to  new  technologies. 

DATES:  The  closing  date  for  applications 
is  June  17, 1992. 

ADDRESSES:  For  further  information 
contact:  Csmthia  M.  Anthony,  Manager, 
Special  American  Business  Internship 
Training  Program,  International  Trade 
Administration,  U.S.  Department  of 
Commerce,  phone — (202)  377-0073, 
facsimile — (202)  377-2443.  These  are  not 
toll  free  numbers. 

SUPPLEMENTARY  INFORMATION: 

Funding  Availability 

Pursuant  to  section  531  of  the  Foreign 
Assistance  Act  of  1961,  as  amended, 

(the  “Act”)  and  section  632(b)  of  the  Act, 
funding  for  the  program  will  be  provided 
by  the  Agency  for  International 
Development  (A.I.D.).  ITA  will  award 
financial  assistance  and  administer  the 
program  pursuant  to  the  authority 
contained  in  section  635(b)  of  the  Act. 
The  maximum  amount  of  financial 
assistance  available  for  the  program  is 
$1,700,000. 


21972 


Federal  Register  /  Vel.  57,  Mo.  96  /  Monday,  May  18,  1992  if  Notices 


Funding  Insferument  end  Prefect 
Duration 

Federri  assistance  awarded  pursuant 
to  a  cooperative  agreement  between 
IT  A  and  the  recipient  firm.  With  funds 
provided  by  AJ.D.,  ITA  will  reimburse 
companies  for  the  roundtrip  air  travel  of 
each  intem  from  Moscow  to  the  U.S. 
internship  site  upon  submission  to  TTA 
of  the  travel  invoice.  TTA  will  reimburse 
companies  a  stipend  of  $30  per  day  per 
intern  for  up  to  six  months. 

Disbursem^  xrf  funds  for 
reimburseinent  of  the  stipend  will  be 
made  tipon  certification  by  the 
companies  that  the  internship  program 
has  been  completed.  Each  awt^  will 
have  a  cap  of  ST.'SOO  per  intem  for  total 
cost  of  airline  travel  and  stipend.  There 
are  no  specific  matching  requirements 
for  the  awards.  Recipients,  however,  are 
expected  to  bear  the  cost  beyond  diose 
covered  by  the  award,  including 
payment  for  housing  and  insurance,  and 
for  any  food  and  incidentals  costs 
beyond  $30  per  day.  Federal  funding  will 
be  provided  for  this  program  for  not 
more  than  eighteen  months  from  the 
date  of  this  Notice.  Individual 
intem^pra  are  expected  to  run  from 
three  to  six  months.  U.S.  firms  wishing 
to  utiliae  SABIT  in  order  to  be  matched 
with  an  intem  without  applying  for 
financial  assistance  may  do  so.  Such 
firms  will  be  responsible  for  all  costs, 
including  travel  expenses,  related  to 
sponsoring  the  intem. 

Request  for  Afiplications 

Competitive  Application  kits  will  be 
available  ifitsm  ITA  starting  on  the  day 
this  notice  is  published.  To  obtain  a 
copy  of  the  Application  ICit  please 
telephone  ^202]  S77-0073.  or  telefax  {292) 
377-2443  {these  are  not  toll  free 
numbers)  or  send  a  written  request  with 
two  self-addressed  mailing  labels  to 
Cynthia  M.  Anthony,  Manager.  Special 
American  Business  Intership  Training 
Program,  room  3413  HCHB.  U.S. 
Department  of  Commerce.  14th  and 
Constitution  Avenue,  NW.,  Washington. 
DC.  20230.  Only  one  copy  of  the 
Application  Kit  will  be  provided  to  each 
organization  requesting  it,  but  it  may  be 
reproduced  by  &e  requester.  An  original 
and  two  copies  of  the  application 
(Standard  From  424  (Rev.  4-88)  and 
supplemental  materid)  are  to  be 
received  at  the  address  designated  in 
the  Application  Kit  no  later  that  3  p.m.. 
30  days  from  publication  of  this  notice. 
Awards  are  expected  to  be  made  in 
several  cycles.  All  awards  are  expected 
to  be  made  prior  to  October  1. 1992. 


Eligibility 

0i^bf)e  applicants  for  SABIT  wiB  be 
any  for  profit  or  non-profit  U.S. 
corporation,  association,  organization  or 
■othCT  public  or  private  entity.  Each 
application  will  receive  an  independent, 
objective  review  by  one  or  more  three- 
member  review  panels  qualified  to 
evaluate  the  applications  submitted 
under  the  program.  Applications  will  be 
evaluated  on  a  comp^itive  basis  as  they 
are  received  in  accordance  with  the 
selection  criteria  set  forth  below.  ITA 
reserves  the  right  to  reject  any 
application:  to  limit  the  number  of 
interns  per  applicant:  and  to  consider 
odier  than  competitive  procedures  to 
distribute  assistance  tinder  this  program 
if  appropriate  and  in  accordance  with 
law. 

Selection  Criteria 

Cmisideration  for  financial  assistance 
will  be  given  to  those  SABIT  proposals 
which: 

1.  Demonstrate  a  commitment  to  the 
intent  and  goals  of  the  program  to 
provide  an  appropriate  management 
training  experience  to  the  intent: 

2.  Are  proposed  by  applicants  with 
the  financial  capacity  to  successfully 
undertake  the  intended  activities  of 
hosting  an  4ntem(s): 

3.  Respond  to  the  priority  business 
needs  of  managers  in  the  Indepiendent 
States. 

In  addition,  priority  consideration  will 
be  given  to  those  ap^ications  which 
represCTit: 

4.  U.S.  geographic  diversity: 

5.  Industiy  diversity:  and 

6.  Applicant  diversity  in  terms  of  size. 

7.  Priority  consideration  will  also  be 
given  to  those  applications  which 
present  a  realistic  work  plan  detadii:^ 
the  work  program  to  be  provided  to  the 
SABIT  intem. 

Selection  criteria  1-3  will  be  weighted 
equally.  Priority  consideration  factors  4- 
7  will  also  be  weighted  equally. 

S^ection  criteria  will  take  precedence 
over  the  priority  conuderation  factors. 

If  funds  Tonatn  available  after  the 
award  of  financial  assistance  to 
qualified  firms  pursuant  to  this  notice. 
ITA  may  later  annomice  the  ofier  vof  the 
remaining  funds  through  further  notices 
in  the  Federal  Register. 

Nolificdtiens 

All  applicants  are  advised  of  the 
following: 

1.  Apiplicaats  that  have  an  outstanding 
account  receivable  with  the  Fedeoal 
Govemnrnnt  may  not  be  considered  lor 
funding  until  the  debt  has  been  paid  or 
arrangements  satisfactory  to  the 


Deparfiment  <of  Gomsnerce  ^  made  to 
pay  the  debt 

2.  ApphcaAts  are  subfect  to 
Goyenuneat-wide  Debarment  and 
SuspeasioB  tNon-prooufeinent) 
requirements  as  stated  in  15  GI^  tpari 
26.  to  acootdance  with  the  Drug-Free 
Woricplaoe  Act  Of  1968,  each  applicant 
must  midie  the  appropriate  certification 
as  a  "pricH'  coachtion**  to  reonving  a 
^ant  or  cooperative  agreement. 

3.  Afalse  statement -on  the 
applicatioas  may  be  grounds  for  denial 
or  termination  of  funds. 

4.  Awanfa  under  this  program  ^all  be 
subject  to  alt  Federal  and  Departmental 
regulations,  poUctes  and  procedures 
applicable  to  financial  assistance 
awards.  Partidpetmg  companies  will  be 
required  to  comply  with  all  relevant  iJ.S. 
export  regulations. 

5.  The  Standard  Foim  424  (Rev.  4-88) 
mentioned  in  this  notice  is  subject  to  the 
requirements  of  the  Paperwork 
Reduction  Act  and  it  has  been  approved 
by  Ohffi  under  Controi  No.  0346-8606. 

■6.  The  Orants’Officer  is  tlw  ordy 
indiiridaal  who  may  legally  oommit  the 
Government  to  the  expenckture  Of  public 
funds.  No  costs  thargeable  to  the 
proposed  cooperatnne  agreement  may  he 
incurred  before  .receipt  of  either  a  fully 
executed  cooperative  agreement  or  a 
specific,  written  authorization  fix>m  the 
Grants  Officer. 

Cynthia  M.  AaOtooy, 

Manager,  Special  American  Business 
Internship  Training  Program. 

(FR  Doc.  92-11610  Pried  5-19-92:  8:45  8in| 
BILUMG  CODE  SS10-HE-W 


AltemaMws  Mettiocls  to  Conducting 
Antidumping  and  Countervailing  Duty 
investigations;  Meeting 

agency:  International  Trade 
Administration,  Import  Administration. 
Commerce. 

action;  Notice  of  meeting. 

summary:  This  is  to  advise  the  pdbfic 
that  the  International 
TradeAdministration’s  Import 
Administration  will  hold  a  meeting  to 
explore  ways  to  manage  investigations 
given  an  increasing  number  of 
antidumping  fAD)  and  contervailing 
duty  (C^hD)  portions.  Interested  persons 
are  invited  to  present  written  and  oral 
views  regarding  any  issue  relating  to 
this  matter. 

DATES:  The  meeting  will  be  held  in  the 
Department  of  Commerce  Auditorium  at 
9  a.m.  on  May  22, 1992. 

FOR  FURTHER  tNFORMATKM  CONTACT: 
Gary  Taverman  (AD)  or  Susan  Kuhback 
(CVD^  import  Administration.  - 
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International  Trade  Administration,  U.S. 
Department  of  Commerce,  14th  Street 
and  Constitution  Avenue,  NW., 
Washington.  DC  20230;  (202)  377-0161  or 
(202)  377-1274,  respectively. 
SUPPLEMENTARY  INFORMATION:  The 
International  Trade  Administration  is 
holding  a  public  meeting  to  solicit  views 
on  various  methods  that  might  be 
employed  to  manage  an  increasing 
number  of  investigations.  The 
Department  is  interested  in  exploring 
ways  in  which  it  can  streamline  various 
aspects  of  such  investigations  while  still 
conforming  fully  with  the  governing 
statute  and  regulations.  Some  of  the 
areas  the  Department  wishes  to  explore 
are  discussed  below.  This  list,  however, 
is  not  intended  to  be  exclusive  nor 
indicative  of  how  the  Department 
intends  to  proceed.  The  Department 
welcomes  suggestions  on  any 
substantive  or  procedural  area  that 
would  enable  it  to  conduct  a  large 
number  of  investigations  in  a  timely  and 
high-quality  manner.  Please  direct  your 
comments  to  these  suggestions,  and  to 
other  relevant  approaches  you  believe 
the  Department  should  consider  which 
are  not  included  in  this  notice. 

Antidumping  Alternatives 

Petition 

Limitations  on  supplements.  ' 
Respondents 

Limitation  of  respondents  to  firms 
accounting  for  60  percent  of  exports. 

Questionnaires 

Original  response  in  45  days  rather 
than  usual  30,  with  no  extension. 

One  supplemental/deHciency 
questionnaire. 

Supplemental /deficiency  response  in 
15  days,  with  no  extension. 

If  only  minor  issues  arise  out  of  the 
original  response,  no  supplemental/ 
deficiency  questionnaire.  Corrections 
will  be  made  at  verification. 

If  the  original  response  is  unusable,  no 
supplemental/ deficiency  questionnaire. 

One  opportunity  to  correct  errors  in 
computer  tapes. 

Period  of  Investigation. 

The  final  six  month  period  within  the 
last  completed  fiscal  year  of  the 
investigated  firm. 

Postponement  of  Preliminary 
Determination 

Early  determinations  concerning 
postponement  of  the  preliminary 
determination. 

Sales  Reporting 

Require  reporting  of  sales,  in  the  home 
market  or  third  country,  of  identical 


merchandise  only,  if  identical  sales 
would  result  in  comparisions  with  at 
least  33  percent  of  the  U.S.  sales.  If 
fewer,  compare  largest  voliune  U.S. 
sales  with  similar  home  market  or  third 
country  sales  to  achieve  the  33  percent 
coverage. 

Disregard  value-added.  Exporters 
Sales  Price,  or  Purchase  Price  sales  if 
the  volume  or  value  of  those  sales  is 
below  five  percent  of  the  total. 

Base  movement  charges  (by 
destination),  discoimts,  and  rebates  on 
period  of  investigation  averages. 

Base  circumstance-of-sale 
adjustments  on  historic  data. 

Market  viability 

Perform  tests  on  basis  of  class  or  kind. 

If  the  home  market  is  not  viable,  and 
the  largest  third  country  market  is  less 
than  five  percent  of  the  U.S.  market, 
calculate  foreign  market  value  based  on 
constructed  value. 

Sales  Below  Cost  Allegations 

Collect  cost  of  production  data  only 
for  products  in  the  model  match 
concordance. 

If  more  than  90  percent  of  sales  of  the 
identical  or  most  similar  model  are 
below  cost,  calculate  foreign  market 
value  based  on  constructed  value. 

Submission  of  Written  Arguments 

Require  that  all  written  arguments, 
briefs,  etc.,  contain  a  summary  of  issues 
and  arguments,  a  table  of  contents,  and 
table  of  authorities. 

Schedule 

Adopt  a  schedule  to  which  the 
Department  will  strictly  adhere. 

Countervailing  Duty  Alternatives 

Supplemental  information  will  not  be 
accepted  between  initial  filing  of 
petition  and  initiation  of  investigation. 

Limit  investigation  to  programs 
alleged  in  the  petition. 

Require  evidence  of  use  before 
investigating  programs  previously  found 
not  to  be  used, 

The  meeting  will  be  held  at  9:00  a.m. 
on  May  22, 1992,  in  the  Departmental 
Auditorium  at  the  Department  of 
Commerce,  14th  Street  and  Constitution 
Avenue,  NW.,  Washington,  DC  20230. 
Persons  who  wish  to  participate  in  the 
hearing  must  submit  a  written  request 
(10  copies)  to  Francis  ).  Sailer,  Deputy 
Assistant  Secretary  for  Investigations, 
room  B-099,  at  the  above  address, 
within  2  days  of  the  publication  of  this 
notice.  Requests  should  contain:  (1)  The 
person’s  name,  address,  telephone 
number,  and  affiliation;  (2)  the  number 
of  participants;  (3)  the  reasons  for 
attending;  and  (4)  a  list  of  the  points  to 


be  discussed.  Written  comments  must 
be  filed  in  accordance  with  19  CFR 
353.46  and  19  CFR  355.31  in  at  least  10 
copies  by  May  26, 1992.  Comments  will 
be  limited  to  a  maximum  of  10  type 
written  double  spaced  pages.  Those 
person  wishing  to  appear  will  be 
notified  of  their  time  allocations  for  their 
presentations. 

Dated;  May  14, 1992. 

Alan  M.  Dunn, 

Assistant  Secretary  for  Import 
Administration. 

(FR  Doc.  92-11724  Filed  5-15-92;  8:45  am) 
BILUNQ  CODE  3510-O8-M 


National  Institute  of  Standards  and 
Technology 

[Docket  No.  920521-2121] 

National  Voluntary  Laboratory 
Accreditation  Program 

agency:  National  Institute  of  Standards 
and  Technology,  Commerce. 
action:  Notice:  New  Accreditation 
Program  for  Calibration  Laboratories. 

summary:  (1)  The  Director  of  the 
National  Institute  of  Standards  and 
Technology  (NIST)  has  approved 
development  of  the  program 
“Accreditation  for  Calibration 
Laboratories"  requested  in  a  letter  dated 
Jime  13, 1991,  from  the  National 
Conference  of  Standards  Laboratories 
(NCSL),  Boulder,  CO.  The  decision  of 
the  Director  was  based  upon  the 
comments  submitted  in  response  to  the 
announcement  of  the  NCSL  request  in 
the  Federal  Register  (Vol.  56  FR  41526), 
dated  August  21, 1991,  issued  in 
accordance  with  procedures  of  the 
National  Voluntary  Accreditation 
Program  (NVLAP)  (15  CFR  7.11(d)).  All 
interested  persons  (including  those  who 
submitted  comments)  are  hereby 
notified  by  copy  of  this  FR  notice  of  the 
NIST  decision. 

(2)  A  listing  of  claibration  areas  to  be 
considered  in  the  accreditation  program 
is  provided  for  information  and 
comment.  These  calibration  areas, 
which  define  the  scope  of  accreditation, 
can  be  expanded  to  meet  additional 
requirements. 

DATES:  Comments  must  be  received  on 
or  before  July  17, 1992. 

ADDRESSES:  Persons  desiring  to  submit 
comments  regarding  calibration  areas 
listed  for  inclusion  in  the  program,  or  to 
add  additional  areas  for  the  program  are 
invited  to  provide  their  information  in 
writing  to  Albert  D.  Tholen,  Chief, 
Laboratory  Accreditation  Program, 
National  Institute  of  Standards  and 


Zlt74 
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Technology.  Bedding  til  Al%, 
Gaithersburg,  MD  20699. 

FOR  FURTHER  INFORMATION  CONTACT: 

S.  Wayne  Stiefei  Program  Manager, 
NVLAP,  Nation^  Institute  of  Standards 
and  Technokigy,  Building  411 A1B2, 
Gaithersburg,  MD  20899;  TeleipiiOBe 
(3011  975-4016. 

SUPPLEMENTARY  INFORMATION:  Sonpe  •of 
Calibration  Laboratory  Accreditation 
Calibration  accreditation  areas  listed 
are  based  upon  the  information 
submitted  by  NCSL  Calibration  areas 
include  dimensional  and  mechanical, 
electromagnetic  and  time/frequency, 
thermodynamics,  optical  radiation,  and 
ionizing  radiation.  NVLAP  currently 
offers  accreditation  for  laboratories 
conducting  calibration  in  the  area  of 
ionizing  radiation.  Input  on  all  technical 
aspects  of  the  program  are  solicited 
from  technical  experts  and  other 
interested  parties. 

Dated:  May  11. 1992. 

John  W.  Lyons, 

Director. 

[FR  Doc.  92-11538  Piled  5-1S-92;  8:45  am] 
MUJNa-COCIE 


National  Oceanic  and  AlMosphRsie 
Administration 

Jtdy  1990  GalvestoaBAy  OH  Spill: 
Availability  and  Request  lor 
Comments  on  a  Draft  Oaanaoa 
Assessment  Plan 

agency:  National  Oceanic  and 
Atmospheric  Adnunistration. 

Commerce. 

action:  Extension  of  comment  period. 

summary:  On  March  17,  1992  (57  FR 
9245),  NOAA  provided  notice  that  the 
draft  document  eotitlhd.  “The  Galveston 
Bay  on  Spill  ]idy  28. 1990,  Assessment 
Plan  lor  the  Measurement  of  Natural 
Resource  Damages”  was  available  for 
public  review  and  comment  until  iMay 
IS.  1992.  The  document  describes  the 
plan  developed  by  State  and  Pederal 
natural  resource  trustees  for  assessing 
natural  resource  damages  from  the  oil 
spin  occurring  In  Galveston  Bay,  Texas, 
following  the  ]uly  28, 1990,  collision  of 
certain  vessels  in  Galveston  Bay. 
Through  fhrs  ncrtice,  6ie  National 
Oceanic  and  Atmospheric 
Admimstration  (NOAA)  is  cxteiHiHig  6(6 
comment  periodto  foaeS,  1992.1^8 
action  is  aecessaty  ‘to  make  the  federal 
comment  period  oo-temtinoDs  wHIh  Ihe 
comment  period  established  lor  Bin 
draft  plan  in  ndtioes  pubhrfied  in  the 
Texas  Regtoter  the  Texas  Water 

CommMsion. 


OATES:  Comments  in  writing  are  now 
due  on  or  bedbre  June  3. 1992. 

ADDRESSES:  Requests  for  a  copy  of  the 
dami^e  assessment  plan  shonldbe  sent 
to  |nn  Jeansonne  of  the  NOAA  Damage 
Assessment  Center,  c/o  the  National 
Marine  Fisheries  Service,  9450  Roger 
Boulevard,  St.  Petersbui®,  FL  33702,  or 
Ellen  Wenzel  of  the  Texas  Water 
Commission,  P.O.  Box  13087,  Cfqutol 
Station,  Anstin,  TX  78711^3087. 

Written  comments  on  the  pdan  should 
be  sent  to  either  ]im  Jeansonne  c/o  the 
National  Marine  Fisheries  Service  nr  to 
J.P.  Schmidt  of  the  Texas  Water 
Commission  at  the  same  addresses  for 
each  agency  as  listed  above. 

FOREURTMER  INFORMATION  DONTACT: 

Jim  JeaBstmae  of  the  NOAA  DUBBge 
AssessDieBit  Center,  (813),  893-3144. 
SUPPUBMENTARY  INPORMimON:  Ob  filly 
28. 1990,«t  approxiniatoly  2:30  piB,  the 
outbound  tanker  M/V  SilNCXfSSA, 
after  passing  the  M/T  HELLESPONT 
FAITH  in  the  Houston  Ship  Channel  in 
Galveston  Bay,  collided  widi  inbomd 
petroleum  barges  being  pushed  by  the 
tug  CHANDY  N.  The  collision  oooBrred 
scNdhof  Red  Fidi  Island  bff  of  £a^ 
Point.  nboNt  IS  mdes  noilh  bf  GeivestoR. 
Texas.  As  a  result  of  the  collision, 
approxiou^y  700.000  gallons  of  a 
petroleum  product  known  as  catfeed  oil 
were  discharged  into  Galveston  Bay 
from  two  bai^s. 

The  inddent  is  subject  to  6ie  authority 
of  the  Fedend  Water  PoSution  Control 
Act,  33  U,S.C  Section  1321  vt  seq. 
(FWPCA). 

NOAA,  the  Department  of  the  Interior, 
the  Texas  Water  Commission,  die  Texas 
Parks  and  Wtldhfe  Department,  and  the 
Texas  Geoeral  Land  Office  are  tnislees 
for  natural  resources  pursuant  to  the 
Comprehensive  Environmental 
Response,  Compensation,  and  Liabf&ty 
Act  of  1986,  as  amended,  the  FWPCA, 
the  Oil  PoRution  Act  of  1990,  subpart  G 
of  the  National  Oil  and  Hazardous 
Substances  Pdihition  Contingency  Plan, 
40CFR  800;72-308.74  and,  in  the  case  Tjff 
the  federal  trustees,  Executive  Order 
12580. 

These  State  and  Federal  agencies  (the 
co-trustees)  are  proceeding  wrth  an 
assessment  of  the  natural  resource 
damages  resuKmg  from  this  od  spill.  In  a 
notice  published  in  the  Federal  Register 
on  March  17. 1992,  at  57  FR<9245.  NOAA 
anniMBtced  the  thuft  plan  for  assessing 
those  daBHiges  devetoped  by  the  co- 
trustees  was  available  for  public  review 
and  ■TOmmenft  for  a  period  of  80  Bays 
conduding  on  May  16, 1992.  NOAA 
expected  the  senne  comment  period 
wosld  be  annouRoed  in  a  notice  to  be 
published  by  the  Sta  te  of  Texas  in  the 
Texns  Rej^ter  on  March  17, 1992, 


however,  that  did  not  occur.  The  Statens 
notice  did  not  appear  in  the  Texas 
Register  until  April  3. 1992,  and  provided 
for  a  60  day  comment  period  on 

June  3, 1992.  Acc(»dii^y,  NOAA  is 
extending  the  federri  comment  xmriod  to 
that  Bate  to  avoid  any  confusion  to 
Biose  interested  in  commenting  on  the 
plan  from  ftie  announcement  of  diRPereitt 
public  comment  deadlines. 

Dated:  May  12, 1992. 
lluiaMS  A.  CampbaH, 

General  Ceumeei,  Natumed  Oceanic  and 
Atmoaphenc  Admiaietratien. 

[FR  Dac  92-11S78  Filed  S-lS-92;  am] 
BBUNB  COOC  sio-tsai 


(Docket  Mo.  900359^20591 

Financial  AaMstonce  for  ftaseardi  and 
Devetopment  Prq|eets  to  Strengthen 
and  DevMop  Bie  tl.S.  Fishing  Industry 

agency:  National  Marine  Fisheries 
Service  NOAA,  Commerce, 

action:  Noboe  of  stdk^tion  «if  grasit 
applications. 

summary:  Subject  to  the  ayaflability  of 
Fiscal  Year  1993  funds,  NMFS  issues 
this  notice  describktg  the  conditions 
under  which  applications  will  be 
accepted  under  the  Saltonstall-4Cennedy 
(S-K)  Grant  Pro^wn  and  how  NMFS 
will  deteimine  which  apji^catioas  it  will 
fund.  The  S-K  Grant  Program  assists 
persons  in  carrying  out  research  and 
devek^Bient  projeots  that  addiiess 
aspects  of  LLS.  Emeries  iavoivtng  the 
U.S.  fishiag  industry  (commerical  or 
recreational)  including,  but  not  Himted 
to,  hmvestu^,  prooessti^,  md 
associated  infiastrtititares. 

DATES:  AppRcations  must  be  received 
by  July  17, 199Z.  No  facsiinile  appheation 
will  be  accepted. 

ADDRESSES:  AppiioatioBS  should  be  sent  - 
to  any  regionai  or  Wasfamgtoii  OfEoe  of 
the  Naticraal  Marine  Fisheries  Service. 
(For  addresses,  see  section  Itt.  E2.  of 
this  document) 

FOR  FURTHER  INFORMATION  CONTACT: 

Richard  H.  Wheeler  or  Plqdlis  Bentz 
Reiser,  S-K  Program  Office,  National 
Marine  Fisheries  Service,  1335  East- 
West  Highway,  SHver  Spring,  bH5  26910. 
Telephone  (301)  713-2358. 

SUPPUjENTARY  INFORMATION. 

I.  Introduction 

A.  Background 

The  Saltonstall-Keniiedy  (S-K)  A0l(15 
U.S.G  713C-3)  malms  available  to  the 


Federal  Register  /  VoL  57,  No.  96  /  Monday,  May  18,  1992  /  Notices 


21075 


Secretary  of  Commerce  (Secretary)  up  to 
30  percent  of  the  gross  receipts  collected 
under  the  customs  laws  from  duties  on 
fishery  products.  The  Secretary  must  use 
a  portion  of  these  funds  each  year  to 
make  available  grants  to  assist  persons 
in  carrying  out  research  and 
development  projects  that  address 
aspects  of  U.S.  fisheries,  including,  but 
not  linuted  to,  harvesting,  processing, 
and  associated  infirastnictures.  U.S. 
fisheries  *  include  any  fishery  that  is  or 
may  be  engaged  in  by  U.S.  citizens  or 
national,  or  citizens  of  the  North 
Mariana  Islands,  the  Republic  of  the 
Marshall  Islands,  Republic  of  Palau,  and 
the  Federated  States  of  Micronesia.  The 
phrase  “fishing  industry“includes  both 
the  commercial  and  recreational  sectors 
of  U.S.  fisheries. 

B.  Funding 

Subject  to  the  availability  of  Fiscal 
Year  1993  funds,  NMFS  issues  this 
notice  of  solicitation  of  S-K  grant 
applications,  describing  the  conditions 
under  which  applications  will  be 
accepted  under  the  S-K  Grant  Program 
and  how  NMFS  will  determine  the 
applications  it  will  fund.  There  is  no 
guarantee  that  sufficient  funds  will  be 
available  to  make  awards  for  ail 
approved  proposals  submitted  in 
response  to  this  notice  of  solicitation. 

n.  Funding  Priorities 

Consistent  with  authorizing 
legislation,  NOAA  will  emphasize  the 
use  of  S-K  funds  appropriated  by 
Congress  for  indust^  grants  in  the 
following  manner.  Priority  areas  and 
associated  research  and  development 
activities  that  will  be  designated  for 
funding  will  be  those  that  are  beyond 
the  scope  of  any  single  entity  within  the 
fishing  industry  to  undertake  without 
Government  assistance  because  of  one 
or  more  of  the  following;  (1)  There  is  a 
high  degree  of  risk  in  achieving  positive 
results;  and  (2)  the  potential  benehts  are 
too  widely  dispersed  for  any  single 
entity  to  address  with  its  own  resources. 
Fisheries  research  and  development 
project  applications  should  relate  to  one 
or  more  of  the  priority  areas  in  this 
section.  Primary  consideration  for 
funding  will  be  given  to  applications 
addressing  the  specific  priorities. 
However,  NMFS  will  also  consider 
applications  that  address  other 
significant  industry  problems  or 


■  For  purposes  of  this  notice,  a  fishery  is  defined 
as  one  or  more  stocks  of  Ash.  including  tuna,  and 
shellRsh  that  are  identified  as  4.  unit  based  on 
geographic,  sdentiflc,  technical,  recreational  and 
economic  characteristics,  and  any  and  all  phases  of 
Ashing  for  sudi  stocks.  Examples  of  a  fishery  are 
Alaskan  groundfish.  Pacific  whiting.  New  E^and 
whiting.  Gulf  of  Mexico  groundfish.  etc. 


opportunities  (note  exceptions  that 
follow). 

Funding  will  not  be  provided  for 
projects  primarily  involving 
infrastructure  planning  and 
construction,  and  port  and  harbor 
development. 

Market  promotion  activities  related  to 
fish  and  seafood  can  be  organized  and 
funded  by  the  industry  under  the 
authority  of  the  Fish  and  Seafood 
Promotion  Act  of  1986  (FSPA)  which  is 
also  administered  by  NMFS.  Species- 
specific  councils  are  authorized  by  the 
FSPA  to  promote  specific  species  or 
groups  of  species.  However,  for  species 
or  products  that  are  not  widely 
available  commerically,  S-K  ^ds  may 
be  used  for  end-use  research,  i.e.,  non¬ 
proprietary  product  concept  testing, 
technical  development,  and  consumer 
acceptance  evaluation  where  these 
activities  are  a  logical  component  of  a 
comprehensive  research  or  development 
project. 

NMFS  has  identified  funding  priorities 
in  consultation  with  a  wide  cross- 
section  of  the  U.S.  commercial  and 
recreational  fishing  industry.  States,  and 
Fishery  Management  Councils. 

Applications  addressing  the  priorities 
must  build  upon  or  take  into  account 
any  past  and  current  work  in  the  area. 
Lists  of  ongoing  and  past  studies,  and 
more  detail  where  necessary,  are 
available  from  NMFS. 

New  applications  must  utilize  and 
build  upon  relevant  research  in  related 
fields.  Applications  proposing  a 
continuation  of  S-K  or  other  NOAA 
projects  should  fully  describe  how  the 
work  integrates  past  woric  with  the 
proposed  new  work. 

Consideration  will  be  given  to 
applications  that  address  the  following 
priorities,  which  are  listed  in  no 
particular  order. 

A.  Develop  methods  for  evaluating, 
managing,  and  assessing  the  impacts  of 
the  inadvertent  capture  or  destruction  of 
juvenile  fishes,  non-targeted  species 
and/or  protected  species  in  commercial 
or  recreational  fishing  operations. 
Studies  may  include  either  the 
acquisition  of  information  for  managing 
bycatch  issues  or  conservation 
engineering,  e.g.,  the  technical 
development,  demonstration,  or 
evaluation  of  fishing  gear  or  strategies. 
Included  would  be  research  involving 
■  hooking  mortality  or  injury  and  research 
to  develop  improvements  in  fishing 
tackle  for  more  effective  catch  and 
release.  Examples  of  important 
problems  are:  Bycatch  of  species  such  as 
halibut,  sablefish,  reef  fish,  groundfish. 
finfish,  billfish,  striped  bass,  mackerels, 
shark,  flounder,  weakfish,  spot,  and 


croaker,  incidental  catch  of  turtles  and 
sea  lions  in  trawl  gear,  killer  whales, 
blue  marlin  and  seabirds  in  longline 
gear;  and  propoise  in  purse  seines  in  the 
Eastern  Tropical  Pacific.  In  the 
Northeast,  studies  are  needed  to 
continue  experimental  work  on  mesh 
selectivity  in  the  trawl  fisheries, 
particularly  expanded  studies  beyond 
the  514-6  inch  mesh-size  range  to  cover 
all  groundfish  species  of  interest  for 
fisheries  management  and  development. 

B.  Develop  innovative  approaches  to 
the  resolution  of  user  conflicts,  including 
evaluation  of  fishing  alternatives  and 
fishermen  education  programs. 
Considered  important  are  user  conflicts 
in  the  driftnet,  gillnet,  hook  and  line,  and 
Pacific  Island  pelagic  fisheries,  and 
conflicts  involving  mobile  vs.  fixed  gear, 
and  aquaculture  vs.  traditional  fisheries. 
In  the  driftnet  fishery  for  pelagic  sharks 
and  swordfish,  alternatives  may  include 
the  potential  for  longline  fisheries  ofl 
California. 

C.  Assess  biological,  economic,  social 
and  other  impacts  of  various  fisheries 
management  alternatives,  including 
controlled  access;  impact  of  harvest  gear 
types,  ares  of  capture,  and  season; 
evaluation  of  competing  gear  goups  on 
product  type,  quality,  and  market  value. 
Particular  emphasis  will  be  given  to 
potential  implementation  of  limited 
entry  schemes  for  the  sablefish,  salmon, 
and  groundfish  fisheries;  analyzing  the 
impacts  of  bottom  trawls  on  the 
ecosystem;  testing  and  evaluating  mesh 
configmation  stability  under  actual 
fishing  conditions  using  materials  and 
web  construction  methods  likely  to  be 
considered  for  use  in  Federally  managed 
and  regulated  fisheries  ofl  California; 
developing  a  catch  and  release 
demonstration  project  to  assess  the 
feasibility  of  out-ofiseason  catch  and 
release  programs  for  key  marine 
recreational  fisheries;  designing  and 
evaluating  limited  harvest  areas  as 
applied  to  management  of  reef  and  live- 
bottom  fishes  of  the  U.S.  South  Atlantic, 
Gulf  of  Mexico,  and  Caribbean  areas; 
and  conducting  workshops  that  bring 
fishermen  and  fisheries  managers 
together  in  non-adversarial  roles. 

D.  Conduct  research  for  domestication 
and  mass  culture  of  living  freshwater 
and  marine  resources.  Particular  areas 
of  emphasis  include: 

1.  Develop  methods  to  difrerentiate 
immanaged  cultured  species  from  the 
same  species  of  wild  stock.  Research 
might  include  improving  techniques  of 
mass  marking  of  hatchery-reared  fish. 

2.  Assess  the  genetic  impacts  resulting 
from  the  interaction  between  cultured 
salmon  which  escape  from  net  pens  and 
wild  fish. 


21076 


Federal  Register  /  Vol.  57,  No.  96  /  Monday.  May  18,  1992  /  Notices 


3.  Develop  techniques  for  innovative 
culture  of  commercially  important  but 
currently  overfished  marine  finfish,  e.g., 
cod,  halibut,  haddock.  This  could 
include  cryopreservation  of  eggs  and 
sperm. 

4.  Analyze  existing  nutrient  data, 
nutrient  flux  modeling  and  development 
of  biological  indicators  of  eutrophication 
for  large  riverine  systems,  e.g.,  Columbia 
River,  that  may  be  suitable  for  increased 
finfish  aquaculture. 

5.  Enhance  feeding  e^iciencies 
through  study  of  feed  conversion  rates 
and  waste  rate  mitigation  measures. 

6.  Devlop  and  test  innovative  systems 
to  mitigate  the  adverse  effect  of  harmful 
phytoplankton  on  fish  and  shellffsh. 

7.  Assess  the  importance  of  different 
phytoplankton  as  a  potential  source  of 
domoic  acid  in  the  mass  culture  of  one 
or  more  commercial  shellffsh  species. 

8.  Characterize  the  toxins  and  mode  of 
action  of  “ffsh-killing”  phytoplankton 
such  as  Heterosigma  cikashiwo, 
Chrysochromulina  polylepis, 

Gyrodinium  aureolum,  Chaetoceros 
convolutus,  etc. 

9.  Prepare  and  publish  a 
comprehensive  study  of  the  production 
and  marketing  economics  of  the  giant 
clam  aquaculture  industry  in  the  Paciffc 
Islands  area. 

10.  Conduct  research  to  indicate  the 
appropriate  use  of  antibiotics  in  treating 
fish  diseases.  Research  could  include 
application  methods  (feeds,  injection  of 
brood  stock),  treatment  regimens, 
efficacy  in  reducing  disease,  withdrawal 
and  clearance  times,  and  metabolic  fate 
of  the  antibiotic. 

11.  Determine  if  the  occurrence  and 
concentration  of  V.  vulnificus  and  V. 
parahaemolyticus  are  increased  in 
oysters  intensively  cultured  along  with 
shrimp. 

E.  Develop  innovative  approaches  to 
achieving  optimum  use  by  the 
commercial  and  recreational  ffshing 
industry  of  underutilized  species  and/or 
fisheries  where  supply/demand 
imbalances  exist,  e.g.,  salmon. 
Approaches  may  include  new  or 
improved  harvesting/ catching,  handling, 
storing,  and  processing  techniques 
(onboard  and  shoreside),  new  product 
development,  and  marketing  strategies. 
Particular  attention  should  be  given  to 
arrowtooth  flounder,  spiny  dogffsh, 
skates,  Atlantic  mackeerel,  trochus,  and 
artisanal  fisheries. 

F.  Develop  small-scale,  nearshore 
commercial  and  recreational  pelagic 
fisheries  in  the  Western  Paciffc  islands, 
including  evaluation  of  ffshing  methods 
and  training  in  post-harvest  handling, 
shipping,  and  marketing  methods  and 
techniques. 


G.  Address  marine  blntoxin  fishery 
safety  issues  through  the  development  of 
purified  toxins,  rapid  analytical 
methods,  characterization  of  the  toxins, 
and  role  of  environmental  factors  in 
toxin  production.  Particular  areas  of 
emphasis  include: 

1.  Develop  methods  and/or  protocols 
to  produce  large  quantities  of  biotoxins 
(saxitoxins.  ciguatoxin,  maitotoxin,  etc.) 
of  sufficient  purity  and  stability  for  use 
as  analytical  standards,  and  conduct 
qulity  control  tests  over  time  to  verify 
their  stability  during  storage. 

2.  Determine  metabolic  fate  of  marine 
toxins  and  deposition  sites  in  fish, 
shellffsh,  and  mammalian  tissues. 

3.  Deffne  the  pharmacological  effects 
of  ciguatoxin  and  Gt-toxins,  produced 
by  Cambierdiscus  toxicus  on  animal 
cell  membrane  function  for  use  in  the 
development  of  assay  systems. 

4.  Determine  the  role  that  bacteria, 
plasmids,  or  other  genetic  transfer 
mechanisms  play  in  the  process  by 
which  phytoplankton  become  toxic. 

5.  Characterize  physical  and  chemical 
differences  between  toxic  and  non-toxic 
strains  of  phytoplankton;  investigate  the 
physiological  mechanisms  that  enhance 
toxin  production  in  phytoplankters. 

H.  Conduct  studies  on  the 
microbiological  safety  of  ffshery 
products  by  developing  rapid  methods 
of  identification  of  bacteria  and  viruses, 
developing  processes  for  their  control, 
and  determining  the  effect  of  various 
technologies  and  processes  on  product 
contamination  and  bacterial  growth. 
Particular  areas  of  emphasis  include: 

I.  Determine  tissue  distribution  of 
Norwalk  or  Norwalk-like  virus  in 
shellffsh,  select  tissues  with  highest 
levels  of  virus,  and  develop  specific 
virus  extraction  and  assay  methods  for 
the  dissected  tissues. 

2.  Evaluate  the  evidence  for  the 
existence  of  so-called  "viable  but  non- 
culturable"  forms  of  V.  vulnificus  and 
provide  specific  methodologies  to 
differentiate  and  enumerate  these  forms 
from  non-viable  forms. 

I.  Develop  innovative,  surrogate,  low- 
cost  methods  for  monitoring 
environmental  contaminants  in  living 
marine  resources,  utilizing  techniques 
such  as  Microtox,  Enzytech  an^  AMES 
tests.  Sensitivities  and  rates  of  false 
positives  and  false  negatives  must  be 
provided. 

).  Evaluate  current  handling  and 
utilization  of  by-products  and  fish 
wastes  generated  by  shoreside  and 
floating  processing  facilities  and  net  pen 
salmon  operations;  assess  alternatives, 
including  development  and 
demonstration  of  value-added  products. 

K.  Develop  and  test  environmentally 
sound  methods  for  controlling  burrowing 


shrimp  Callianassa  californensis  (ghost 
shrimp)  and  Upogebia  puttensis  (mud 
shrimp),  vidiich  have  destroyed  intertidal 
areas  and  threaten  oyster  production. 

m.  How  to  Apply 

A.  Eligible  Applicants 

Applications  for  grants  or  cooperative 
agreements  for  fisheries  development 
projects  may  be  made,  in  accordance 
with  the  procedures  set  forth  in  this 
notice,  by. 

1.  Any  individual  who  is  a  citizen  or 
national  of  the  United  States; 

2.  Any  individual  who  is  a  citizen  of 
the  Northern  Mariana  Islands  (NMl), 
being  an  individual  who  qualifies  as 
such  under  section  8  of  the  Schedule  on 
Transitional  Matters  attached  to  the 
constitution  of  the  NMI; 

3.  Any  individual  who  is  a  citizen  of 
the  Republic  of  the  Mashall  Islands, 
Republic  of  Palau,  or  the  Federated 
States  of  Micronesia; 

4.  Any  corporation,  partnership, 
association,  or  other  entity,  non-profft  or 
otherwise,  if  such  entity  is  a  citizen  of 
the  United  States  within  the  meaning  of 
section  2  of  the  Shipping  Act,  1916  as 
amended  (46  U.S.C.  802).* 


*  To  qualify  as  a  citizen  of  the  United  States 
within  the  meaning  of  this  statute,  citizens  or 
nationals  of  the  United  States  or  citizens  of  the  NMI 
must  own  not  less  than  75  percent  of  the  interest  in 
the  entity  or,  in  the  case  of  a  non-profit  entity, 
exercise  control  of  the  entity  that  is  determined  by 
the  Secretary  to  be  equivalent  to  such  ownership; 
and  in  the  case  of  a  corporation,  the  president  or 
other  chief  executive  officer  and  the  chairman  of  the 
board  of  directors  must  be  citizens  of  the  United 
States,  no  more  of  its  board  of  directors  than  a 
minority  of  the  number  necessary  to  constitute  a 
quorum  may  be  non-citizens;  and  the  corporation 
itself  must  be  organized  under  the  laws  of  the 
United  States,  or  of  a  State,  including  the  District  of 
Columbia,  Commonwealth  of  Puerto  Rico,  American 
Samoa,  the  Virgin  Islands  of  the  United  States, 
Guam,  the  NMI  or  any  other  Commonwealth, 
territory,  or  possession  of  the  United  States. 
Seventy-five  percent  of  the  interest  in  a  corporation 
shall  not  be  deemed  to  be  owned  by  citizens  or 
nationals  of  the  United  States  or  citizens  of  this 
solicitation,  or  aid  in  the  preparation  of  an 
application,  the  NMI.  if:  (i)  ITie  title  of  76  percent  of 
its  stock  is  not  vested  in  such  citizens  or  nationals 
of  the  United  States  or  citizens  of  the  NMI  free  from 
any  trust  or  fiduciary  obligation  in  favor  of  any 
person  not  a  citizen  or  national  of  the  United  States 
or  citizen  of  the  NMI;  (ii)  75  percent  of  the  voting 
power  in  such  corporation  is  not  vested  in  citizens 
or  nationals  of  the  United  States  or  citizens  of  the 
NMI;  (iii)  through  any  contract  or  understanding  it  is 
arranged  that  more  than  Z5  percent  of  the  voting 
power  in  such  corporation  may  be  exercised, 
directly  or  indirectly,  in  behalf  of  any  person  who  is 
not  a  citizen  or  nationdi  of  the  United  States  or  a 
citizen  of  the  NMI;  or  (iv)  by  any  means 
whatsoever,  control  of  any  interest  in  the 
corporation  is  conferred  upon  or  permitted  to  be 
exercised  by  any  person  who  is  not  a  citizen  or 
national  of  the  United  States. 
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NOAA  will  not  approve  any  project 
application  of  an  individual  or 
organization  that  is  in  arrears  on  any 
established  debt  to  the  U.S. 

GovenunenL  Unsatisfactory 
performance  under  prior  Federal  awards 
may  result  in  an  application  not  being 
considered  for  funding.  Successful 
applicants  for  S^K  funding,  at  the 
discretion  of  the  NOAA  Grants  Officer, 
may  be  required  to  have  their  financial 
management  systems  certified  by  an 
independent  public  accountant  as  being 
in  compliance  with  Federal  standards 
specified  in  the  applicable  OfHce  of 
Management  and  Budget  (0MB) 

Circulars  prior  to  execution  of  die 
award.  Any  first  time  appUcant  for 
Federal  grant  funds  may  be  subject  to  a 
preaward  accounting  survey  by  the 
Department  of  Commerce  prior  to 
execution  of  the  award.  Applicants/ 
recipients  may  be  subject  to  a  name 
check  review  process  and  a  credit 
check.  A  false  statement  on  the 
application  may  be  grounds  for  denial  or 
termination  of  funds  and  groimds  for 
possible  punishment  by  a  fine  or 
imprisonment  (18  U.S.C.  1001).  NMFS 
encourages  women  and  minority 
individuals  and  groups  to  submit 
applications.  NOAA  employees 
including  full,  part-time,  and  intermittent 
personnel,  (or  their  spouses  or  blood 
relatives  who  are  members  of  their 
immediate  households)  and  NOAA 
ofnces  or  centers  are  not  eligible  to 
submit  an  application  under  this 
solicitation  or  aid  in  the  preparation  of 
an  application,  except  to  provide 
necessary  infonnation  or  guidance 
about  fisheries  research  and 
development  and  the  priorities  and 
procedures  included  in  this  solicitation. 

B.  Duration  of  Funding 

Generally,  grants  or  cooperative 
agreements  will  be  awarded  for  a  period 
of  1  year,  but  no  more  than  18  months,  at 
a  time. 

If  an  application  for  an  award  is 
selected  for  funding,  the  .Department  of 
Commerce  has  no  obligation  to  provide 
any  additional  prospective  funding  in 
connection  with  that  award.  Renewal  of 
an  award  to  increase  funding  or  extend 
the  period  of  i)erfonnance  is  at  the  total 
discretion  of  the  Department  of 
Commerce. 

Publication  of  this  aimouncement 
does  not  obligate  NMFS  to  award  any 
specific  grant  or  to  obligate  any  part  or 
the  entire  amoimt  of  funds  available. 

C.  Cost-Sharing 

Although  the  S-K  Act  as  amended, 
does  not  require  that  applicants  share  in 
the  total  costs  of  a  project  it  is 
encouraged.  Cost-sharing  will  not  be  a 


factor  in  the  technical  evaluation  of  an 
application.  However,  the  degree  of 
cost-sharing  may  be  taken  into  account 
in  the  final  selection  of  projects  to  be 
funded,  if  applicants  choose  to  cost- 
share,  and  if  their  applications  are 
selected  for  funding,  those  applicants 
will  be  bound  by  the  percentage  of  cost- 
share  reflected  in  the  grant  awards. 

If  project  costs  are  shared.  NMFS 
must  provide  at  least  SO  percent  of  total 
project  costs,  as  provided  by  statute. 

The  percentage  of  the  total  project  costs 
provided  fiom  non-Federal  sources  may 
be  up  to  50  percent  of  the  costs  of  the 
project.  The  non-Federal  share  may 
include  funds  received  firom  private 
sources  or  from  state  or  local 
governments  or  the  value  of  in-kind 
contributions.  Federal  funds  may  not  be 
used  to  meet  the  non-Federal  share  of 
matching  funds  except  as  provided  by 
Federal  statute.  In-kind  contributions 
are  noncash  contributions  provided  by 
the  applicant  or  non-Federal  third 
parties.  In-kind  contributions  may  be  in 
the  form  of,  but  are  not  limited  to. 
personal  services  rendered  in  carrying 
out  functions  related  to  the  project,  and 
permission  to  use  real  or  personal 
property  owned  by  others  (for  which 
consideration  is  not  required)  in 
carrying  out  the  project. 

The  total  costs  of  a  project  consist  of 
all  costs  incurred  in  the  performance  of 
project  tasks,  including  Ae  value  of  the 
in-kind  contributions,  to  accomplish  the 
objectives  of  the  project  during  the 
period  the  project  is  conducted.  A 
project  begins  on  the  efiective  date  of  a 
grant  or  cooperative  agreement  between 
the  applicant  and  an  authorized 
representative  of  the  United  States 
Government  and  ends  on  the  date 
specified  in  the  award.  Accordingly,  the 
time  expended  and  costs  incurred  in 
either  the  development  of  a  project  or 
the  financial  assistance  application,  or 
in  any  subsequent  discussions  or 
negotiations  prior  to  award,  are  neither 
reimbursable  nor  recognizable  as  part  of 
the  recipient's  cost  share. 

The  appropriateness  of  all  cost¬ 
sharing  proposals,  including  the 
valuation  of  in-kind  contributions,  will 
be  determined  on  the  basis  of  guidance 
provided  in  OMB  Circulars.  In  general, 
the  value  of  in-kind  services  or  property 
used  to  fulfill  the  applicant’s  cost  share 
will  be  the  fair  market  value  of  the 
services  or  property.  Thus,  the  value  is 
equivalent  to  the  costs  of  obtaining  such 
services  or  property  if  they  had  not  been 
donated.  Appropriate  documentation 
must  exist  to  support  in-kind  services  or 
property  used  to  fulfill  the  applicant's 
cost  share. 


D.  Format 

Applications  for  project  funding  must 
be  complete.  They  must  identify  the 
principal  participants  and  include  copies 
of  any  agreements  between  the 
participants  and  the  applicant 
describing  the  specific  tasks  to  be 
performed.  Project  applications  must 
identify  the  specific  priorityjies)  to 
which  they  are  responding.  If  an 
application  is  not  in  response  to  a 
priority,  it  should  be  so  stated. 

Applicants  should  not  assume  prior 
knowledge  on  the  part  of  NMFS  as  to 
the  relative  merits  of  the  project 
described  in  the  application.  Project 
applications  must  be  clearly  and 
completely  submitted  in  the  following 
format: 

1.  Cover  Sheet  An  applicant  must  use 
OMB  Standard  Form  424  (REV  4-88)  as 
the  cover  sheet  for  each  project.  (In 
completing  item  16  of  Standard  Form  424 
(REV  4-88),  see  section  VA.9.  of  this 
notice.) 

2.  Project  Summary.  An  appbcant 
must  complete  NOAA  Form  88-204  (11- 
89),  Saltonstall-Kennedy  Project 
Summary,  for  each  project  Applicants 
may  obtain  copies  of  these  forms  fiom 
NMFS;  addresses  are  listed  under  the 
“Application  Submission  and  Deadline" 
section,  which  follows. 

3.  Project  Budget:  A  budget  must  be 
submitted  for  each  project  using  NOAA 
Form  88-205  (11-89),  which  is  available 
from  NMFS,  along  with  instructions  for 
completion;  addresses  are  listed  under 
the  “Application  Submission  and 
Deadline’’  section,  which  follows.  The 
applicants  must  submit  cost  estimates 
showing  total  project  costs.  Cost-sharing 
is  discretionary.  If  applicants  choose  to 
cost  share,  both  the  Federal  and  non- 
Federal  shares  must  be  shown.  No  cost¬ 
sharing  can  come  from  another  Federal 
source  except  as  provided  by  Federal 
statute.  Applicant’s  matching  costs  are 
to  be  divided  into  cash  and  in-kind 
contributions.  To  support  its  budget  the 
applicant  must  describe  briefly  the  basis 
for  estimating  the  value  of  the  matching 
funds  derived  fiom  in-kind 
contributions.  Estimates  of  the  direct 
costs  must  be  specified  in  the  categories 
listed  on  NOAA  Form  88-205.  The 
budget  may  also  include  an  amount  for 
indirect  costs  if  the  applicant  has  an 
established  indirect  cost  rate  with  the 
Federal  Government  Estimated  indirect 
costs  may  be  included  pending  approval 
of  a  negotiated  Federal  indirect  cost 
rate.  The  Grants  Officer  listed  in  section 
II.  E  of  this  notice  will  assist  prospective 
applicants  in  obtaining  a  negotiated 
Federal  indirect  cost  rate,  if  deemed 
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appropriate.  Indirect  costs  shall  not 
exceed  direct  ocsts. 

4.  Project  Narrative  Description’.  The 
project  must  be  completely  and 
accurately  described.  As  a  guideline,  the 
project  description  may  be  up  to  15 
pages  in  length.  NMFS  will  make  all 
portions  of  the  project  description 
available  to  the  public  and  members  of 
the  fishing  industry  for  review  and 
comment;  therefore,  NMFS  will  not 
guarantee  the  conlhdentiality  of  any 
information  submitted  as  part  of  any 
project,  nor  will  NMFS  accept  for 
consideration  any  project  requesting 
confidentiality  of  any  part  of  the  project. 
Each  project  must  be  described  as 
follows: 

a.  Identification  of  Problem(s):  For 
new  projects,  identify  and  completely 
describe  the  problem(s)  the  project 
addresses.  As  appropriate,  in  this 
description  include:  (1)  The  fisheries 
involved;  (2)  the  specific  problem(s)  that 
the  fishing  industry  has  encountered;  (3) 
the  sectors  of  the  fishing  industry  that 
are  affected;  (4)  the  specific  priorities  to 
which  the  project  responds;  and  (5)  how 
the  problem(s)  prevent  the  fishing 
industry  from  developing  a  fishery  or 
using  existing  fishery  resources.  If  the 
application  is  for  the  continuation  of  an 
existing  S-4C  funded  project,  describe  in 
detail  progress  to  date  and  explain  why 
continued  fimding  is  necessary. 

b.  Project  Goals  and  Objectives:  State 
what  the  proposed  project  will 
accomplish  and  describe  how  this  will 
eliminate  or  reduce  the  problam(s) 
described  above. 

c.  Need  for  Government  Financial 
Assistance:  Explain  why  members  of  the 
fishing  industry  cannot  fund  all  the 
proposed  work.  List  all  other  sources  of 
funding  that  are  or  have  been  sought  for 
the  project. 

d.  Participation  by  Persons  or  Groups 
Other  Than  the  Applicant:  Describe  (1) 
the  level  of  participation  by  NMFS,  Sea 
Grant,  or  other  Government  and  non- 
Govenunent  entities,  particularly 
members  of  the  fishing  industry, 
required  in  the  projectfs);  and  (2)  the 
nature  of  such  participation.  In  addition, 
list  names  and  addresses  of  the 
members  of  the  fishing  industry 
consulted  during  the  preparation  of  the 
project  description. 

e.  Federal,  State,  and  Local 
Government  Activities:  List  any  existing 
Federal,  state,  or  local  government 
programs  or  activities,  including  state 
Coastal  Zone  Management  Plans,  this 
project  would  affect  and  describe  the 
relationship  between  the  project  and 
these  plans  or  activities.  List  names  and 
addresses  of  persons  providing  this 
information. 


f.  Project  Statement  of  Work:  This 
section  requires  the  applicant  to  prepare 
a  detailed  narrative  fully  describing  the 
work  to  be  performed  that  will  achieve 
the  previously  articulated  goals  and 
objectives.  A  milestone  chart  which 
outlines  major  goals,  supporting  work 
activities,  timeframe,  and  individuals 
responsible  for  various  work  activities 
must  be  included.  The  narrative  should 
include  information  that  responds  to  the 
following  questions: 

(1)  How  will  the  project  be  designed? 

(2)  What  major  products,  (e.g., 
research,  services,  or  reports)  will  result 
and  what  is  their  specific  natme? 

(3)  What  supporting  activities  (be  as 
specific  as  possible)  will  be  undertaken 
to  produce  major  products? 

(4)  Who  will  be  responsible  for 
carrying  out  the  various  activities? 
(Highlight  work  that  will  be 
subcontracted  and  provisions  for 
competitive  subcontracting). 

(5)  What  methodology  will  be  used  to 
evaluate  final  products  or  services,  and 
how  will  it  be  integrated  into  the 
projectf? 

llie  milestone  chart  should 
graphically  illustrate: 

(1)  Steps  to  accomplish  the  major 
products,  research,  services  and/or 
activities; 

(2)  Supporting  activities  and 
associated  timelines,  e.g.,  month  one, 
month  two,  etc.;  and 

(3)  The  individual(s)  responsible  for 
the  various  activities. 

Because  this  information  is  critical  to 
understanding  and  reviewing  the 
application,  NMFS  encourages 
applicants  to  provide  sufficient  detail. 
Applications  lacking  sufficient  detail 
may  be  eliminated  ^m  further 
consideration. 

g.  Project  Management:  Describe  how 
the  project  will  be  organized  and 
managed.  List  all  persons  directly 
employed  by  the  applicant  who  will  be 
involved  in  the  project,  their 
qualifications,  experience,  and  level  of 
involvement  in  the  project.  If  any 
portion  of  the  project  will  be  conducted 
through  consultants  and/or 
subcontracts,  applicants,  as  appropriate, 
must  follow  procurement  guidance  in  15 
CFR  part  24,  “Grants  and  Cooperative 
Agreements  to  State  and  Local 
Governments,”  and  OMB  Circular  A-110 
for  Institutions  of  Higher  Education, 
Hospitals,  and  other  Non-profit 
Organizations.  If  a  consultant  and/or 
subcontractor  is  selected  prior  to 
application  submission,  include  the 
name  and  qualifications  of  the 
consultant  and/or  subcontractor  and  the 
process  used  for  selection. 

h.  Project  Impacts:  Describe  the 
anticipated  impacts  of  the  project  in 


terms  of  landings,  production,  sales, 
improvement  in  product  quality  or 
safety,  or  other  measurable  factors. 
Describe  how  the  results  of  the  project 
wilt  be  made  available  to  the  fishing 
industry. 

i.  Evaluation  of  Project:  The 
procedures  for  evaluating  the  relative 
success  or  failure  of  a  project  in 
achieving  its  goals  and  objectives 
should  be  clearly  delineated  within  each 
application. 

5.  Supporting  Documentation:  This 
section  should  include  any  required 
documents  and  any  additional 
information  necessary  or  useful  to  the 
description  of  the  project.  The  amount  of 
information  given  in  this  section  will 
depend  on  the  type  of  project  proposed. 
The  applicant  should  present  any 
information  which  would  emphasize  the 
value  of  the  project  in  terms  of  the 
significance  of  the  problems  addressed. 
Without  such  information,  the  merits  of 
the  project  may  not  be  fully  understood, 
or  tile  value  of  the  project  to  fisheries 
development  may  be  underestimated. 
The  absence  of  adequate  supporting 
documentation  may  cause  reviewers  to 
question  assertions  made  in  describing 
the  project  and  may  result  in  a  lower 
ranking  of  the  project.  Reviewers  will 
not  necessarily  examine  all  material 
provided  as  supporting  documentation 
except  where  sufficient  detail  is  lacking 
in  the  project  description  to  properly 
evaluate  Ae  project  Therefore, 
information  presented  in  this  section 
should  be  clearly  referenced  in  the 
project  description,  where  appropriate. 

E.  Application  Submission  and  Deadline 

1.  Deadline.  NMFS  will  accept 
applications  for  funding  under  this 
program  between  May  18, 1992  and  July 
17, 1992.  An  application  will  be  accepted 
if  the  application  is  received  by  any  of 
the  offices  listed  below  on  or  before  July 
17, 1992. 

2.  Submission  of  Applications  to 
NMFS.  Applicants  must  submit  one 
signed  original  and  two  (2)  copies  of  the 
complete  application  to  any  of  the 
following  addresses.  No  facsimile 
applications  will  be  accepted: 

Director,  Office  of  Trade  and  Industry 
Services,  National  Marine  Fisheries 
Service,  1335  East-West  Highway,  Room 
6204,  Silver  Spring,  MD  20910,  Telephone: 
(301)713-2358. 

Regional  Director,  National  Marine  Fisheries 
Service,  One  Blackburn  Drive,  Gloucester, 
MA  01930,  Telephone:  (508)  281-9267. 
Regional  Director,  National  Marine  Fisheries 
Service,  Duval  Bldg.,  9450  Koger  Blvd.,  St. 
Petersburg.  FL  33702,  Telephone:  (813)  893- 
3142. 

Regional  Director,  National  Marine  Fisheries 
Service,  501  West  Ocean  Boulevard,  Suite 
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4200,  Long  Beach,  CA  90802-4213, 

Telephone:  (310)  980-4033. 

Regional  Director,  National  Marine  Fisheries 
Service,  BIN  Cl570a  7600  Sand  Point  Way, 
N.E.,  Seattle,  WA  98115,  Telephone:  (206) 
527-6150. 

Regional  Director,  National  Marine  Fisheries 
Service,  P.O.  Box  21668,  )uneau,  AK  99802, 
or  Federal  Building  Annex,  9109 
Mendenhall  Mall  Road,  Suite  6,  )uneau.  AK 
99801,  Telephone:  (907)  586-7224. 

3.  Administrative  Questions. 

Questions  of  an  administrative  nature 
should  be  referred  to  the  NOAA  Grants 
Management  Division  listed  below. 

Grants  Management  Division.  (OA32), 
Room  5410, 1325  East-West  Highway, 
Silver  Spring,  MD  20910,  Telephone: 

(301)  713-0922. 

IV.  Review  Process  and  Criteria 

A.  Evaluation  and  Ranking  of  Proposed 
Projects 

1.  Consultation  with  Interested 
Parties:  NMFS  will  evaluate  the 
project(s)  contained  in  the  application  in 
consultation  with  representatives  from 
other  Federal  Government  agencies  with 
programs  affecting  the  U.S.  Fishing 
industry,  members  of  the  fishing 
industry,  and  other  fisheries  interests,  as 
necessary.  NMFS  will  make  project 
descriptions  available  in  the  following 
manner: 

a.  Public  review  and  comment. 
Applications  that  are  regional  in  nature 
may  be  inspected  at  the  appropriate 
Regional  Office.  All  applications  will  be 
available  for  inspection  at  the  NMFS 
Office  of  Trade  and  Industry  Services, 
1335  East-West  Highway,  room  6204, 
Silver  Spring,  Maryland,  from  July  24, 
1992  to  August  7, 1992.  Written 
comments  will  be  accepted  at  a  regional 
or  the  Silver  Spring,  Maryland,  office 
until  August  7, 1992. 

b.  Consultation  with  members  of  the 
fishing  industry.  NMFS  shall,  at  its 
discretion,  request  comments  from 
members  of  the  fishing  industry  who 
have  knowledge  in  the  subject  matter  of 
a  project  or  who  would  be  affected  by  a 
project. 

c.  Consultation  with  Government 
agencies.  Applications  will  be  reviewed 
in  consultation  with  NMFS  Offices, 
NOAA  Grants/Contracts  Offices  and,  as 
appropriate.  Department  of  Commerce 
and  other  Federal  agencies.  The 
Regional  Fishery  Management  Councils 
will  be  asked  to  review  applications  that 
could  impact  a  managed  fishery,  the 
bycatch  of  a  managed  fishery,  or  a 
fishery  management  issue. 

2,  Technical  Evaluation:  NMFS,  in 
consultation  with  appropriate  private 
and  public  sector  experts,  will  conduct  a 
technical  evaluation  of  each  project 
application.  All  comments  submitted  to 


NMFS  will  be  taken  into  consideration 
in  the  technical  evaluation  of  projects. 
NMFS  will  give  projects  point  scores 
based  on  the  following  evaluation 
criteria: 

a.  Problem  Description  and 
Conceptual  Approach  for  Resolution. 
Both  the  applicant’s  comprehension  of 
the  problem(s)  and  the  overall  concept 
proposed  to  resolve  the  problem(s)  will 
be  evaluated.  (25  points). 

b.  Soundness  of  Project  Design/ 
Technical  Approach.  Evaluated  will  be 
whether  or  not  the  applicant  provided 
sufficient  information  to  technically 
evaluate  the  project  and,  if  so,  the 
strengths  and/or  weaknesses  of  the 
technical  design  proposed  for  problem 
resolution.  (25  points). 

c.  Project  Management  and 
Experience  and  Qualifications  of 
personnel.  Evaluated  will  be  the 
organization  and  management  of  the 
project,  the  project’s  Principal 
Investigator  and  other  personnel  in 
terms  of  related  experience, 
qualifications,  and  extent  of  cooperation 
with  the  fishing  industry  and  the 
Government  tluoughout  the  various 
phases  of  the  project.  Those  projects  ‘ 
that  do  not  identify  the  Principal 
Investigator  with  his  or  her 
qualifications  will  receive  a  lower  point 
score.  (20  points). 

d.  Project  Monitoring  and  Evaluation. 
Evaluated  will  be  the  effectiveness  of 
the  applicant’s  proposed  methods  to 
track  project  progress  and  evaluate  the 
project  in  terms  of  meeting  its  original 
goals  and  objectives.  (10  points). 

e.  Project  Costs.  Evaluated  will  be  the 
justification  and  allocation  of  the  budget 
in  terms  of  the  work  to  be  performed. 
Unreasonably  high  or  low  project  costs 
will  be  taken  into  account.  (20  points). 

f.  In  addition  to  the  above  criteria,  in 
reviewing  applications  for  grants  and 
cooperative  agreements  that  include 
consultants  and  contracts,  NOAA  will 
make  a  determination  regarding  the 
following: 

(1)  Is  ^e  involvement  of  the  applicant 
necessary  to  the  conduct  of  the  project 
and  the  accomplishment  of  its  goals  and 
objectives? 

(2)  Is  the  proposed  allocation  of  the 
applicant’s  time  reasonable  and 
commensurate  with  the  applicant’s 
involvement  in  the  project? 

(3)  Are  the  proposed  costs  for  the 
applicant’s  involvement  in  the  project 
reasonable  and  commensurate  with  the 
benefits  to  be  derived  from  the 
applicant’s  participation? 

3.  Panel  Review:  After  the  technical 
evaluation,  comments  will  be  solicited 
from  a  panel  of  representatives  from  the 
fishing  industry,  state  government, 
academi^,  and  others,  as  appropriate,  to 


rank  projects.  Considered  in  the 
rankings,  along  with  the  technical 
evaluation,  will  be  the  significance  of 
the  problem  addressed  in  the  project. 

The  panelists  will  rank  each  project  in  ' 
terms  of  importance  or  need  for  funding 
and  provide  recommendations  on  the 
level  of  funding  NMFS  should  award  to 
each  project  and  the  merits  and  benefits 
of  funding  each  project. 

B.  Project  Funding 

After  projects  have  been  evaluated, 
the  reviewing  NOAA  Fisheries  offices 
will  develop  recommendations  for 
project  funding.  These  recommendations 
will  be  submitted  to  the  Assistant 
Administrator  for  Fisheries,  NMFS,  who 
will  determine  the  number  of  projects  to 
be  funded. 

The  exact  amount  of  funds  awarded 
to  a  project  will  be  determined  in  pre¬ 
award  negotiations  between  the 
applicant  and  NOAA/NMFS  program 
and  grants  management  representatives. 
The  Department  of  Commerce  will 
review  all  recommended  projects  and 
funding  before  final  authority  is  given  to 
proceed  on  the  project.  The  funding 
instrument  will  be  determined  by  Ae 
NOAA  Grants  Office.  Projects  should 
not  be  initiated  in  expectation  of 
Federal  funding  until  a  notice  of  award 
document  is  received.  Any  costs 
incurred  prior  to  issuance  of  the  award 
document  are  at  the  applicant’s  own 
risk.  Notwithstanding  any  verbal 
assurance  that  the  applicant  may  have 
received,  there  is  no  obligation  on  the 
part  of  the  Department  of  Commerce  to 
cover  such  costs. 

V.  Administrative  Requirements 

A.  Obligation  of  the  Applicant 

An  Applicant  must: 

1.  Meet  all  application  requirements 
and  provide  all  information  necessary 
for  the  evaluation  of  the  project. 

2.  Be  available,  upon  request,  in 
person  or  by  designated  representative, 
to  respond  to  questions  during  the 
review  and  evaluation  of  the  project(s). 

3.  If  a  project  is  awarded,  manage  the 
day-to-day  operations  of  the  project,  be 
responsible  for  the  purpose  of  all 
activities  for  which  fimds  are  granted, 
and  be  responsible  for  the  satisfaction 
of  all  administrative  and  managerial 
conditions  imposed  by  the  award. 

4.  If  a  project  is  awarded,  keep 
records  sufficient  to  document  any  costs 
incuJTed  under  the  award,  and  allow 
access  to  records  for  audit  and 
examination  by  the  Secretary,  the 
Comptroller  General  of  the  United 
States,  or  their  authorized 
representatives. 
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5.  If  a  project  is  awarded,  submit 
quarterly  project  status  reports  on  the 
use  of  funds  and  progress  of  the  project 
to  NMFS  within  30  days  after  the  end  of 
each  calendar  quarter.  These  reports 
will  be  submitted  to  the  individual 
specified  as  the  NMFS  Program  Officer 
in  the  funding  agreement. 

6.  If  a  project  is  awarded,  submit  an 
original  and  two  copies  of  a  final  report 
within  90  days  after  completion  of  each 
project  to  the  NMFS  Program  Officer. 

The  final  report  must  describe  the 
project  and  include  an  evaluation  of  the 
work  performed  and  the  results  and 
benefits  in  sufficient  detail  to  enable 
NMFS  to  assess  the  success  of  the 
completed  project  Formats  for  the 
quarterly  and  final  reports,  which  have 
been  approved  by  0^^,  will  be 
provided  to  the  applicant 

7.  In  order  for  N^^S  to  assist  the 
grantee  in  disseminating  information, 
the  grantee  is  requested  to  submit  three 
copies  of  all  publications  (in  addition  to 
the  Final  Report  in  VA.6.  above)  printed 
with  grant  funds  to  the  NMFS  Program 
Ofiicer. 

8.  Section  319  of  Public  Law  101-121 
generally  prohibits  recipients  of  Federal 
contracts,  grants,  and  loans  from  using 
appropriated  funds  for  lobbying  the 
Executive  or  Legislative  Branches  of  the 
Federal  Government  in  connection  with 
a  specific  contract  grant,  or  loan. 
Applicants  are  subject  to  Government¬ 
wide  Debarment  and  Suspension 
(Nonprocurement]  requirements  as 
stated  in  15  CFR  part  28.  In  accordance 
with  the  Drug-Free  Workplace  Act  of 
1988,  each  applicant  must  make  the 
appropriate  certification  as  a  "prior 
condition”  to  receiving  a  grant  or 
cooperative  agreement  A  Form  CD-511, 
“Certifications  Regarding  Debarment 
Suspension  and  Other  Responsibility 
Matters;  Drug-Free  Workplace 
Requirements  and  Lobbying,”  is 
required  to  be  submitted  with  the 
application.  Any  applicant  that  has  paid 
or  will  pay  for  lobbying  using  any  funds 
must  submitt  an  SF-LLL,  “Disclosure  of 
Lobbying  Activities,”  as  required  under 
15  CFR  part  28,  appendix  B.  Awards 
under  this  program  shall  be  subject  to 
all  Federal  and  Departmental 
regulations,  policies,  and  procedures 
applicable  to  Federal  assistance  awards. 

9.  This  program  is  covered  by  E.O. 
12372.  Any  applicant  submitting  an 
application  for  funding  is  required  to 
complete  item  16  on  Standard  Form  424 
(REV  4-88)  regarding  clearance  by  the 
State  Point  Of  Contact  (SPOC) 
established  as  a  result  of  E.0. 12372.  A 
list  of  State  Points  of  Contact  may  be 
obtained  from  any  of  the  NMFS  offices 
listed  in  this  notice. 


B.  Obligations  of  the  National  Marine 
Fisheries  Service 

NMFS  will: 

1.  Provide, all  forms  and  explanatory 
information  necessary  for  the  proper 
submission  of  applications  for  fisheries 
development  and  utilization  projects. 

2.  Provide  advice,  through  the  NMFS 
office  servicing  the  applicant's  area,  to 
inform  applicants  of  NMFS  fisheries 
development  policies  and  goals. 
Interested  applicants  are  encouraged  to 
contact  the  NMFS  Silver  Spring, 
Maryland,  or  Regional  Offices  for 
clarification  or  explanation  of  any 
information  appearing  in  this  notice. 

3.  Monitor  all  projects  after  award  to 
ascertain  their  effectiveness  in 
achieving  their  objectives.  Actual 
accomplishments  of  a  project  will  be 
compared  with  stated  objectives. 

4.  Maintain  a  mailing  list  for  the 
annual  S-K  solicitations.  Upon  request, 
interested  persons  will  be  placed  on  the 
mailing  list  to  receive  the  solicitation  at 
the  time  it  is  published  in  the  Federal 
Register. 

C.  Responsibility  of  the  NOAA  Grants 
Management  Divison 

The  NOAA  Grants  Specialist, 
assigned  by  the  NOAA  Grants 
Management  Division,  is  the  individual 
designated  to  serve  as  the  NOAA 
official  responsible  for  the  business 
management  aspects  of  a  particular 
grant  or  cooperative  agreement.  The 
Grants  Specialist  serves  as  the 
counterpart  to  the  business  officer  of  the 
recipient  organization.  The  Grants 
Management  Division  is  responsible  for 
all  business  management  matters 
associated  with  the  review,  negotiation, 
award,  and  administration  of  grants, 
and  interprets  grants  administrations, 
policies  and  provisions.  Questions  from 
the  recipient  relating  to  these  aspects 
will  be  referred  to  the  NOAA  Grants 
Management  Division.  The  official  grant 
file  will  be  maintained  by  the  Grants 
Management  Division,  which  will  ensure 
that  OMB,  DOC,  and  NOAA  policies  are 
met 

D.  Legal  Requirements 

The  applicant  will  be  required  to 
satisfy  the  requirements  of  applicable 
Federal,  State  and  local  laws. 

Classification 

The  Under  Secretary  for  Oceans  and 
Atmosphere.  NOAA,  determined  that 
this  notice  is  not  a  major  action 
requiring  a  regulatory  impact  analysis 
under  E.0. 12291  because  it  is  not  likely 
to  result  in  (1)  an  annual  effect  on  the 
economy  of  $100  million  or  more;  (2)  a 
major  increase  in  costs  or  prices  for 


consumers,  individual  industries. 

Federal,  state,  or  local  government 
agencies,  or  georgraphic  regions;  or  (3) 
significant  adverse  effects  on 
competition,  employment,  investment, 
productivity,  innovation,  or  on  the 
ability  of  United  States-based 
enterprises  to  compete  with  foreign- 
based  enterprises  in  domestic  or  export 
markets.  Prior  notice  and  an  opportunity 
for  public  comment  are  not  required  by 
the  Administrative  Procedure  Act  or  any 
other  law  for  this  notice  concerning 
grants,  benefits  and  contracts. 

Therefore,  a  regulatory  flexibility 
anaylsis  is  not  required  for  purposes  of 
the  Regulatory  Flexibility  Act, 

This  action  is  categorically  excluded 
from  the  requirement  to  prepare  an 
environmental  assessment  by  NOAA 
Directive  02-10. 

This  notice  does  not  contain  policies 
with  federalism  implications  sufficient 
to  warrant  preparation  of  a  federalism 
assessment  under  E.0. 12612. 

This  notice  contains  a  collection-of- 
information  requirement  subject  to  the 
Paperwork  Reduction  Act.  The 
collection  of  this  information  has  been 
approved  by  the  Office  of  Management 
and  Budget,  OMB  Control  Number  0648- 
0135.  Public  reporting  burden  for  this 
collection  of  information  is  estimated  to 
average  5.8  hours  per  response, 
including  the  time  for  reviewing 
instructions,  searching  existing  data 
sources,  gathering  and  maintaining  the 
data  needed,  and  completing  and 
reviewing  the  collection  of  information. 
Send  conunents  regarding  this  burden 
estimate  or  any  other  aspect  of  this 
collection  of  information  including 
suggestions  for  reducing  this  burden,  to 
Richard  Roberts,  NOAA-IRMS,  6010 
Executive  Blvd.,  Rm.  722,  WSC-5. 
Rockville,  MD  20852;  and  to  the  Office  of 
Information  and  Regulatory  Affairs. 
Office  of  Management  and  Budget 
Washington,  D.C.  20503,  Attention: 
Project  No.  0648-0135. 

A  notice  of  availability  of  financial 
assistance  for  fisheries  research  and 
development  projects  will  also  appear  in 
the  Commerce  Business  Daily. 

(Federal  Domestic  Assistance  Catalogue  No. 
11.427  Fisheries  Development  and  Utilization 
Research  and  Demonstration  Grants  and 
Cooperative  Agreements) 

Dated:  May  12. 1992. 

Michael  F.  Tiliman, 

Deputy  Assistant  Administrator  for  Fisheries. 
[FR  Doc.  92-11548  Filed  5-15-92:  8:45  am] 
BIUJNO  CODE  3S10-22-M 
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Marine  Mamnuils;  Taking  of  Marine 
Mammals  Incidental  to  Commercial 
Fishing  Operations;  Research 
Proposal 

agency:  National  Marine  Fisheries 
Service  (NMFS),  NOAA,  Commerce. 
action:  Notice  of  availability  of 
research  plan  and  request  for  comments. 

summary:  NMFS  has  developed  for  1992 
and  beyond  a  plan  for  research  to 
improve  understanding  of  the  behavioral 
association  between  dolphins  and 
yellowfin  tuna  in  the  eastern  tropical 
Pacific  Ocean  (ETP)  and  to  develop  new 
methods  for  locating  and  catching 
yellowfin  tima  without  the  incidental 
taking  of  dolphins.  NMFS  is  seeking 
comments  on  this  plan. 

DATES:  Comments  will  be  considered  if 
received  by  June  17, 1992. 

ADDRESSES:  Comments  should  be 
mailed  to:  Director’s  Office,  Southwest 
Fisheries  Science  Center,  National 
Marine  Fisheries  Service,  8604  La  Jolla 
Shores  Drive,  P.O.  Box  271,  La  Jolla,  CA 
92038.  A  copy  of  the  research  plan  is 
available  upon  request. 

FOR  FURTHER  INFORMATION  CONTACr.  ‘ 
Dr.  Douglas  DeMaster  or  Ms.  Julie 
Gilmore,  NMFS,  619-54&-7165. 
SUPPLEMENTARY  INFORMATION:  The 
special  meeting  of  the  Inter-American 
Tropical  Tuna  Commission  (lATTC)  and 
participating  observer  governments  in 
La  Jolla,  CA  on  21-23  April  1992, 
concluded  with  the  approval  of  a 
resolution  resolving  to: 

Adopt  a  multi-lateral  program  with  the 
objectives  of  (1)  progressively  reducing 
dolphin  mortality  in  the  ETP  tuna  fishery  to 
levels  approaching  zero  through  the  setting  of 
annual  limits  and  (2)  with  a  goal  of 
eliminating  dolphin  mortality  in  this  fishery, 
seeking  ecologically  sound  means  of 
capturing  large  yellowfin  tunas  not  in 
association  with  dolphin  while  populations  of 
yellowfin  tuna  in  the  ETP  at  a  level  which 
will  permit  maximum  sustained  catches  year 
after  year;  *  •  • 

The  lATTC  and  participating  observer 
governments  further  resolved  to  initiate 
research  to  adapt  current  technology  to 
ensure  that  reduction  targets  (in  dolphin 
mortality)  can  be  achieved,  to  seek 
alternative  methods  for  capturing  large 
yellowfin  tunas  in  the  ETP  which  do  not 
involve  encircling  dolphins,  with 
particular  emphasis  on  the  use  of  Hsh- 
aggregating  devices  (FADs)  to  attract 
large  tunas,  taking  special  note  of  such 
methods  employed  in  other  oceans,  and 
to  study  the  impact  on  the  ecosystem  of 
achieving  these  reductions  in  dolphin 
mortality.  The  proposed  international 
research  program  includes  the  following 
activities: 


I.  Improvements  in  Current  Purse-Seinng 
Technology 

Evaluate  the  utility  of  using  current 
profilers,  net  and  cable  modiHcations 
(e.g.,  Freitas  panel,  net  lifting  surfaces, 
alternative  net  and  cable  material),  jet- 
boats,  and  ROV-technology  to  reduce 
dolphin  mortality. 

II.  Alternative  Methods  of  Fishing 
Involving  Dolphins,  But  Not 
Encirclement 

Evaluate  the  potential  utility  of 
separating  tunas  and  dolphins  prior  to 
encirclement  using  acoustic  stimuli, 
prey,  or  other  stimuli.  Further,  evaluate 
the  potential  of  using  paired-trawls  to 
capture  tunas  associated  with  dolphin 
without  encirclement.  Finally,  initiate 
tracking  and  other  behavioral  studies  of 
tunas  and  dolphins. 

III.  Alternative  Methods  of  Fishing  That 
Would  not  Involve  Chase  or 
Encirclement  of  Dolphin 

Evaluate  the  potential  utility  of 
locating  large  yellowfin  tuna  with  FADs, 
light  detecting  and  ranging  devices 
(LIDAR)  or  other  optical  sensors,  and. 
aggregating  tunas  with  bait.  Further, 
evaluate  the  potential  for  predicting  the 
spatial  distribution  and  catchability  of 
large  yellowfin  tuna  with  oceanographic 
data. 

Funding  for  these  proposed  activities 
is  only  partially  available  at  present.  In 
1992,  approximately  $1.4  million,  $1.0 
million,  and  $.5  million  are  available  for 
research  from  the  governments  of  the 
United  States,  Mexico,  and  Venezuela, 
respectively.  An  additional  $400,000  has 
been  committed  by  the  Italian  Canners 
Association.  A  minimum  of  $5.0  million 
has  been  identified  as  being  needed  to 
investigate  most  of  the  proposed 
activities. 

NMFS  has  developed  a  plan  for  1992 
for  research  to  improve  understanding 
of  the  behavioral  association  between 
dolphins  and  yellowfin  tuna  in  the  ETP 
and  to  develop  new  methods  for  locating 
and  catching  yellownn  tuna  without  the 
incidental  taking  of  dolphins,  as  directed 
by  the  U.S.  Congress  in  its  appropriation 
language.  NMFS  is  seeking  comments  on 
this  plan. 

NMFS  is  proposing  four  specific 
studies  in  1992:  (1)  Investigate  the 
feasibility  of  locating  tuna  not  visibly 
associated  with  dolphins  or  other 
surface  cues  utilizing  an  airborne 
LIDAR — $80,000;  (2)  Evaluate  the 
potential  for  using  environmental 
predictors  of  yellowfin  tuna  abundance, 
catchability  and  distribution — $135,000 
(joint  study  with  the  lATTC):  (3) 


Simultaneous  tracking  study  of  dolphin 
and  tuna — $765,000  (joint  study  with  the 
lATTC),  and  (4)  Food  habits  of  tunas 
and  dolphins^l66,000  (joint  study  with 
the  LATTC).  NMFS  believes  that  these 
studies  represent  a  significant 
contribution  to  the  development  of 
methods  for  fishing  large  yellowfin  tuna 
in  the  ETP  that  are  “Dolphin-Safe".  In 
addition,  NMFS  is  proposing  to  solicit 
additional  proposals  with  an  open 
Request  for  Proposal  (RFP).  It  should  be 
emphasized  that  most  of  the  proposed 
research  is  directed  at  developing 
alternative  methods  of  fishing,  rather 
than  improving  existing  methods  of 
fishing.  Based  on  comments  by  the 
Government  of  Mexico  during  the  recent 
inter-govemmental  meeting,  the 
emphasis  of  the  Mexican  program  will 
be  on  the  improvement  of  existing 
methods  of  fishing. 

NMFS  has  developed  a  draft  strategic 
plan  to  develop  and  evaluate  “Dolphin- 
Safe”  methods  of  fishing  for  yellowfin 
tima  in  the  ETP.  Attached  to  the  plan  as 
appendices  are  proposals  for  the  above 
research  activities.  Copies  of  the 
strategic  plan  can  be  obtained  from  the 
address  given  above  (see  ADDRESSES). 

The  U.S.  Congress  directed  NMFS  to 
take  appropriate  measures  to  ensure 
program  participation  and  sharing  of 
associated  costs  by  each  foreign 
government  that  conducts,  or  authorizes 
its  nationals  to  conduct,  yellowfin  tuna 
fishing  in  the  ETP.  NMFS  notes  that  in 
the  resolution  agreed  to  at  the  April  1992 
meeting  of  the  lATTC  and  participating 
observer  governments,  it  was  agreed 
that  the  lATTC  would  strive  to  obtain 
funds  for  research  at  a  level  sufficient  to 
achieve  the  objectives  of  the  resolution 
and  to  establish  with  the  lATTC  an 
Advisory  Board  of  technical  specialists 
from  the  international  conununities  of 
scientists,  government  agencies, 
environmental  groups,  and  the  fishing 
industry,  to  assist  the  Director  of  the 
lATTC  in  efforts  to  coordinate, 
facilitate,  and  guide  research.  NMFS 
intends  to  support  this  Advisory  Board 
to  the  fullest  extent  possible. 

Dated:  May  12, 1992. 

Nancy  Foster. 

Director,  Office  of  Protected  Resources, 
National  Marine  Fisheries  Service 
[FR  Doc.  92-11585  Filed  5-15-92:  8:45  am] 
BIUINQ  CODE  3510-22-M 


South  Atlantic  Fishery  Management 
Council;  Public  Meeting 

agency:  National  Marine  Fisheries 
Service.  NOAA,  Commerce. 

The  South  Atlantic  Fishery 
Management  Council  (Council)  will  hoi'’ 
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a  meeting  of  the  Executive  Committee 
on  June  4, 1992,  at  the  South  Atlantic 
Council  office,  One  Southparic  Circle, 
suite  306,  Charieston,  SC  The  meeting 
will  be  held  from  8:30  a.m.  until  12  i>.m. 
to  plan  Council  activities  for  the  1992-03 
fiscal  year. 

RM  MORE  IMFORMATIOM  CONTACT: 

Carrie  Knight,  Public  Information 
Officer  South  Atlantic  Fishery 
Management  Council:  One  Southpark 
Circle,  suite  306;  Charleston,  SC  29407- 
4699;  telephone;  (803)  571-4366. 

Dated:  May  13, 1992. 

David  S.  Crestin, 

Deputy  Director.  Office  of  Fisheries 
Conservation  and  Management,  National 
Marine  Fisheries  Service. 

[FR  Doc.  92-11576  Filed  5-15-92;  8:45  am] 
BIUJNO  CODE  3S10-22-H 


South  Atlantic  Fishery  Management 
Council;  Public  Meetl^ 

agency:  National  Marine  Fisheries 
Service,  NOAA,  Commerce. 

The  South  Atlantic  Fishery 
Management  Council  will  hold  a  Law 
Enforcement  Committee  (LEC)  and 
Advisory  Panel  (AP)  meeting  on  June  1- 
2, 1992,  at  the  Town  and  Country  Inn, 
2008  Savannah  Highway,  Charleston, 

SC.  The  meeting  will  be  held  on  Jtme  1 
from  12:30  p.m.  until  5  p.m.,  and  on  June 
2  frt)m  8:30  a.m.  until  5  p.m. 

The  LEC  and  AP  will  discuss  the 
following  issues:  (1)  Finfish  bycatch 
resulting  fit)m  the  use  of  wooden  versus 
wire  lobster  traps  and  enforcement  of 
snapper-^uper  regulations;  (2) 
identification  of  boundaries  for  special 
management  zones  through  the  use  of 
buoys  or  other  means;  (3)  defintion  of 
black  sea  bass  traps;  (4)  defintion  of 
charter  vessel  and  safety  implications  of 
limiting  the  number  of  crew  members 
allowed  on  a  fishing  trip;  (5) 
enforceability  of  provisions  of  the 
proposed  shrimp  Fishery  Management 
Plan  (FMP)  that  would  close  shrimp 
harvest  in  Federal  waters  adjacent  to 
open  State  waters;  (4)  enforceability  of  a 
proposed  option  in  Amendment  #6  to 
the  Mackerel  FMP  that  outlines  trip 
limits  for  commercial  harvesters  of 
Atlantic  group  Spanish  mackerel;  atul  (7) 
enforcement  of  regulations  in  fisheries 
managed  under  individual  transferable 
quota  programs. 

The  National  Marine  Fisheries  Service 
will  discuss  the  new  penalty  schedule 
for  violators  of  fishery  regulations,  and 


the  U.S.  Coast  Guard  will  discuss 
licensing  requirements  for  vessels. 

FOR  MORE  MFORMATION  CONTACT: 

Carrie  Knight,  Public  Information 
Officer.  South  Atlantic  Fishery 
Management  Council:  One  Southpark 
Circle,  Suite  306;  Charleston,  SC  29407- 
4699;  telephone:  (803)  571-4366. 

Dated:  May  13, 1992. 

David  S.  Crestin, 

Deputy  Director,  Office  of  Fisheries 
Conservation  and  Management,  National 
Marine  Fisheries  Service. 

(FR  Doc.  92-11577  Filed  5-15-92;  8:45  am] 
BIUJNO  COOC  SS10-I2-M 


Marine  Mammals 

AGENCY:  National  Marine  Fisheries 
Service,  NOAA. 

ACTION:  Notice  of  correction  regarding 
notice  of  issuance  of  Scientific  Research 
Permit  No.  772  (P475). 

summary:  This  notice  revises  the  last 
paragraph  of  a  notice  previously 
published  in  the  Fede^  Register  on 
March  27, 1992  (57  FR  10650)  whidi 
announced  that  on  March  20, 1992,  as 
authorized  by  the  provisions  of  the 
Marine  Mammal  Frotecton  Act  of  1972 
(16  U.S.C.  1361-1407),  the  National 
Marine  Fisheries  Services  issued  a 
Permit  to  Ms.  Dena  R.  Matkin,  Gustavus, 
AK  99826  to  inadvertently  harass 
annually  up  to  five  times  each,  up  to  150 
killer  wh&les  [Orcinus  area]  during 
photo-identification  studies. 

The  statement  in  the  last  paragraph 
that  the  Permit  and  associated 
documents  are  available  for  review  in 
the  office  of  the  Diector,  Northwest 
Region,  National  Marine  Fisheries 
Service,  NOAA,  7600  Sand  Point  Way, 
NE,  BIN  C15700,  Seattle,  WA  98115  (206/ 
526-6150)  is  in  error.  The  subject 
documents  are  available  for  review,  by 
appointment  only  at:  the  Office  of 
Protected  Resources,  National  Marine 
Fisheries  Service,  NOAA,  1335  East- 
West  Hwy,  room  7324,  Silver  Spring,  MD 
20910  (301/713-2269);  and  the  office  of  ' 
the  Director,  Alaska  Region,  Federal 
Bldg.,  Juneau.  AK  99802  (206/586-7221). 

Dated:  May  12, 1992. 

Nancy  Foster, 

Director,  Office  of  Protected  Resources, 
National  Marine  Fisheries  Service. 

(FR  Doc.  92-11583  Filed  5-15-92:  &45  am] 
BIUJNQ  CODE  SSie-M-M 


COMMITTEE  FOR  THE 
IMPLEMENTATION  OF  TEXTILE 
AGREEMENTS 

Settlement  on  an  Import  Limit  for 
Certain  Wool  Textile  Products 
Produced  or  Manufactured  in 
Indonesia 

May  12. 1992. 

agency:  Committee  for  the 
Implementation  of  Textile  Agreements 
(CITA). 

ACTION:  Issuing  a  directive  to  the 
Conunissioner  of  Customs  amending  a 
limit 


EFFECTIVE  DATE:  May  14, 1992. 

FOR  FURTHER  INFORMATION  CONTACT: 

Jennifer  Tallarico,  International  Trade 
Specialist  Office  of  Textiles  and 
Apparel,  U.S.  Department  of  Commerce, 
(202)  377-4212.  For  information  on  the 
quota  status  of  this  limit,  refer  to  the 
Quota  Status  Reports  posted  on  the 
bulletin  boards  of  each  Customs  port  or 
call  (202)  535-9480.  For  information  on 
embargoes  and  quota  re-openings,  call 
(202)  377-3715. 

SUPPLEMENTARY  INFORMATION: 

Authority:  ExecuHve  Order  11651  of  March 
3, 1972,  as  amended;  section  204  of  the 
Agricultiual  Act  of  1956,  as  amended  (7 
U.S.C.  1854). 

During  recent  consultations  between 
the  Governments  of  the  United  States 
and  the  Republic  of  Indonesia, 
agreement  was  reached,  among  other 
things,  to  establish  a  specific  limit  for 
wool  textile  products  in  Category  443 
and  to  move  Category  443  from  Group  U 
to  Group  I. 

A  description  of  the  textile  and 
apparel  categories  in  terms  of  HTS 
numbers  is  available  in  the 
CORRELATION:  Textile  and  Apparel 
Categories  with  the  Harmonized  Tarifr 
Schedule  of  the  United  States  (see 
Federal  Register  notice  56  FR  60101, 
published  on  November  27, 1991).  Also 
see  56  FR  26392,  published  on  June  7, 
1991;  56  FR  56198,  published  on 
November  1, 1991;  and  56  FR  66436, 
published  on  December  23, 1991. 

The  letter  to  the  Conunissioner  of 
Customs  and  the  actions  taken  [Husuant 
to  it  are  not  designed  to  implement  all  of 
the  provisions  of  the  bilateral 
agreement,  but  are  deugned  to  assist 
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only  in  the  implementation  of  certain  of 
its  provisions. 

Ronald  I.  Levin, 

Acting  Chainnaa.  Committee  for  the 
Implementation  of  Textile  Agreements. 

Committee  tor  the  Implementation  of  Textile 

Agreemeats 

May  12. 1992. 

Commissioner  of  Customs. 

Department  of  the  Treasury,  Washington,  DC 
20229. 

Dear  CommlssioneR  This  directive  amends, 
but  does  not  cancel,  the  directives  issued  to 
you  on  fune  4, 1991,  October  26. 1991  and 
December  18, 1991.  by  the  Chairman, 
Committee  for  the  Implementation  of  Textile 
Agreements.  The  June  4. 1991  directive 
concerns  imports  of  certain  cotton,  wool, 
man-made  Hber,  silk  blend  and  other 
vegetable  fiber  textiles  and  textile  products, 
produced  or  manufactured  in  Indonesia  and 
exported  during  the  twelve-month  period 
which  began  on  July  1, 1991  and  extends 
through  June  30, 1992.  The  October  28, 1991 
and  Decmber  16, 1991  directives  concern 
imports  of  wool  textile  products  in  Category 
443,  produced  or  manufactured  in  Indonesia 
and  exported  during  the  periods  September 
28. 1991  through  December  26. 1991;  and 
December  27, 1991  throu^  June  30, 1992. 

Effective  on  May  14, 1992,  you  are  directed 
to  amend  the  restraint  periods  September  28, 
1991  through  December  26, 1991;  and 
December  27, 1991  through  June  30, 1992,  for 
Category  443  for  a  new  period  beginning  on 
October  1, 1991  and  extending  through  June 
30. 1692.  The  level  for  this  new  period  shall 
be  increased  to  78,000  numbers 

Also  effective  on  May  14, 1992,  Category 
443  shall  no  longer  be  subject  to  the  Group  11 
limit  Import  charges  made  to  Category  443 
for  the  restraint  period  September  28, 1991 
through  June  30, 1992  period  shall  be  retained 
at  the  new  Category  443  level. 

The  Committee  for  the  Implementation  of 
Textile  Agreements  has  determined  that 
these  actions  fall  within  the  foreign  affairs 
exception  to  the  rulemaking  provisions  of  S 
U.S.C.  553(aKl). 

Sincerely, 

Ronald  1.  Levin, 

Acting  Chairman,  Committee  for  the 
Implementation  of  Textile  Agreements. 

[FR  Doc.  92-11566  Filed  5-15-92;  a-45  am] 
nUINQ  CODE  ssio-on-F 


DEPARTMENT  OF  DEFENSE 

Department  of  the  Air  Force 

USAF  Scientific  Advisory  Board 
Meeting 

The  USAF  ScientiHc  Advisory  Board 
of  the  Space  and  C*I  Panel  of  1992 
Summer  Study  on  Global  Reach /Global 
Power  will  meet  on  3-4  June  1992  from  8 
a.m.  to  5  p.m.  at  the  ANSER 


*  The  liintt  has  not  been  adiusled  to  account  for 
any  imports  exported  after  September  30,  itn. 


Corporation.  1215  Jefferson  Davis 
Highway.  Arlington,  VA. 

The  purpose  of  this  meeting  is  to 
receive  briefings,  hold  discussions  and 
begin  report  writing  on  projects  related 
to  Space  and  C’l  in  support  of  Global 
Reach/Global  Power.  This  meeting  will 
Involve  discussions  of  classified  defense 
matters  listed  in  section  552b(c)  of  title 
5,  United  States  Code,  specifically 
subparagraph  (1)  thereof,  and 
accordi^y  will  be  closed  to  the  public. 

For  fuller  information,  contact  the 
Scientific  Advisory  Board  Secretariat  at 
(703)  607-484a 
Patsy  |.  Conner, 

Air  Farce  Federal  Register  Liaison  Officer. 
(FR  Doc  92-11522  Filed  5-15-92;  8:45  amj 
BILUNQ  CODE  3ei0-«1-M 


DEPARTMENT  OF  EDUCATION 

Intent  To  Repay  to  the  IIHnole  State 
Board  of  Education  Funds  Recovered 
as  a  Result  of  a  Final  Audit 
Determination 

agency:  Department  of  Education. 
action:  Notice  of  intent  to  award 
grantback  funds. 

summary:  Under  section  456  of  the 
General  Education  Provisions  Act 
(GEPA),  20  U.S.C.  1234e  (1982),  the  U.S. 
Secret^  of  Education  (Secretary) 
intends  to  repay  to  the  Illinois  State 
Board  of  Education,  the  State 
educational  agency  (SEA),  an  amount 
equal  to  75  percmit  of  the  prindped 
amount  of  funds  recovered  by  the  U.S. 
Department  of  Education  (Department) 
as  a  result  of  a  final  audit  determination. 
This  notice  describes  the  SEA's  plan 
submitted  on  behalf  of  the  East  St  Louis 
School  District,  the  local  educational 
agency  (LEA),  for  the  use  of  the  repaid 
funds  and  the  terms  and  conditions 
under  which  the  Secretary  intends  to 
make  those  funds  available.  The  notice 
invites  comments  on  the  proposed 
grantback. 

DATES:  All  comments  must  be  received 
on  or  before  June  17, 1992. 

ADDRESSES:  Comments  concerning  th» 
grantback  should  be  addressed  to  Dr. 
Bruce  Gaarder,  Director,  Division  of 
Program  Support  Compensatory 
Education  Ingrams,  Office  of 
Elementary  and  Secondary  Education. 
U.S.  Department  of  Education,  400 
Maryla^  Avenue,  SW.  (room  2043). 
Washington,  DC  20202-6132. 

FOR  FURTHER  INFORMATION  CONTACT: 

Dr.  Bruce  Gaarder.  Telephone:  (202)  401- 
1682  Deaf  and  hearing  impaired 
individuals  may  call  the  Federal  Dual 
Party  Relay  Service  at  1-800-8339  (in  the 


Washington,  DC  202  area  code, 
telephone  706-0300)  between  8  a.in.  and 
7  p.m..  Eastern  time. 

SUFFLEMENTARV  INFORMATION: 

A.  Background 

The  Department  has  recovered 
$219,000,  plus  accrued  interest  from  the 
SEA  for  claims  arising  from  an  audit 
conducted  by  the  Department  of  Health, 
Education,  and  Welfare  Audit  Agency 
covering  the  period  July  1, 1972  through 
August  31, 1978 
The  claims  involved  the  SEA’s 
administration  of  Title  I  of  the 
Elementary  and  Secondary  Education 
Act  of  1965  (Title  I),  a  program  that 
addressed  the  special  educational  needs 
of  educationally  deprived  children  in 
areas  with  high  concentrations  of 
children  fi'om  low-income  families. 
^>ecifically.  the  September  22, 1980, 
final  audit  determination  of  the 
Assistant  Secretary  for  Elementary  and 
Secondary  Education  (Assistant 
Secretary)  found  that  during  fiscal  year 
(FY)  1978  the  East  St.  Louis  LEA  did  not 
satisfy  the  Title  I  comparability 
requirements  in  45  CFR  116a.26(e)  (1976) 
that  an  LEA  could  receive  Title  1  funds 
only  if  it  used  its  State  and  local  funds 
in  each  Title  1  area  to  provide  services 
that,  taken  as  a  whole,  were  at  least 
comparable  to  services  provided  in  non- 
Title  I  schools:  that  during  FY  1977,  the 
Springfield  LEA  did  not  satisfy  the  Title 
I  requirements  in  20  U.S.C  241e(a)(3)(B) 
and  45  CFR  116.17(h)  (1974)  that  funds 
had  to  be  used  to  supplement  and  not 
supplant  State  and  local  funds;  that  the 
Springfield  and  Peoria  LEAs 
overclaimed  indirect  costs;  and  that  305 
LEAs  had  expended  FY  1976  Title  I 
funds  in  FY  1978  beyond  the  27-month 
period  of  availability  under  the  Tydings 
Amendment  (20  U.S.C  1225(b)).  The 
SEA  appealed  the  determination  of  the 
Assistant  Secretary  to  the  Education 
Appeal  Board.  On  March  2  1989,  while 
the  case  was  pending,  the  parties  in  the 
case  entered  into  a  settlement 
agreement  under  which  the  SEA  was  to 
repay  $2194)00  to  the  Department  in 
three  annual  installments  of  $73,000. 
plus  accrued  interest  The  SEA 
submitted  payments  in  March  1990, 
August  1990,  and  August  1991, 
respectively,  in  full  settlement  of  all 
claims  arising  from  the  final  audit 
determination: 

B.  Authority  for  Awarding  a  Grantback 

Section  45e(a)  of  GEPA,  20  U.S.C. 
T234e(s).  provides  that  whenever  the 
Secretary  has  recovered  funds  following 
a  final  audit  determination  with  respect 
to  an  applicable  program,  the  Secretary 
may  consider  those  fiinds  to  be 
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additional  funds  available  for  the 
program  and  may  arrange  to  repay  to 
the  SEA  or  LEA  affected  by  that 
determination  an  amount  not  to  exceed 
75  percent  of  the  recovered  funds.  The 
Secretary  may  enter  into  this 
**grantback”  arrangement  if  the 
Secretary  determines  that  the — 

(1)  Practices  and  procedures  of  the 
S^  or  LEA  that  resulted  in  the  audit 
determination  have  been  corrected,  and 
the  SEA  or  LEA  is,  in  all  other  respects, 
in  compliance  with  the  requirements  of 
the  applicable  program; 

(2)  The  SEA  has  submitted  to  the 
Secretary  a  plan  for  the  use  of  the  funds 
to  be  awarded  under  the  grantback 
arrangement  that  meets  the 
requirements  of  the  program  and,  to  the 
extent  possible,  benehts  the  population 
that  was  affected  by  the  failure  to 
comply  or  by  the  misexpenditures  that 
resulted  in  the  audit  exception;  and 

(3)  Use  of  funds  to  be  awarded  under 
the  grantback  arrangement  in 
accordance  with  the  SEA's  plan  would 
serve  to  achieve  the  purposes  of  the 
program  under  which  the  funds  were 
originally  granted. 

C.  Plan  for  Use  of  Funds  Awarded 
Under  a  Grantback  Arrangement 

Pursuant  to  section  456(a)(2)  of  GEPA, 
the  SEA  has  applied  for  a  grantback 
totaling  $164,151,  which  is 
approximately  75  percent  of  the 
principal  amount  of  the  recovered  funds, 
and  has  submitted  a  plan  on  behalf  of 
the  East  St.  Louis  LEA  for  use  of  the 
grantback  funds  to  meet  the  special 
educational  needs  of  educationally 
deprived  children  in  programs 
administered  under  Chapter  1  of  Title  I 
of  the  Elementary  and  Secondary 
Education  Act  of  1965,  as  amended 
(Chapter  1).  The  final  audit 
determination  against  the  SEA  was 
based  on  improper  expenditures  of  Title 
I  funds.  Since  Chapter  1  has  superseded 
Title  I,  the  SEA’s  proposal  reflects  the 
requirements  for  administering  Chapter 
1 — a  program  similar  to  Title  I  that  is 
designed  to  serve  educationally 
deprived  children  in  low-income  areas. 
The  settlement  agreement  entered  into 
on  March  2. 1989,  did  not  specify  how 
the  repayment  would  be  allocated 
among  the  LEAs.  For  grantback 
purposes,  Illinois  has  chosen  to  allocate 
the  full  repayment  to  the  East  St.  Louis 
claim. 

The  SEA’s  plan  proposes  that  the  East 
St.  Louis  LEA  would  use  $104,526  of  the 
grantback  funds  to  provide  a  1992 
Summer  Early  Childhood  Program  for 
approximately  75  Chapter  1  preschool 
children  and  their  parents.  Children 
would  be  selected  from  throughout  the 
LEA  for  the  summer  program  based  on 


greatest  need  related  to  readiness  for 
kindei;garten.  'The  Wings  Program 
materials  and  approach  would  be 
utilized  to  teach  parents  and  children  at 
four  school  sites  over  a  six-week  period. 
This  program  is  both  a  learning  system 
for  families  and  a  personalized  learning 
system  for  children  ages  three  to  six  that 
promotes  physical,  cognitive,  language, 
and  social  and  emotional  development. 

In  addition,  a  home  visitor  would  go  into 
the  homes  to  monitor  parents  and 
children  working  together.  Support 
services  would  be  provided  to  assist 
parents  in  attending  the  Wings  classes 
and  to  address  children’s  special  needs 
related  to  educational  deprivation. 
Although  intensive  services  would  be 
provided  only  to  the  75  children  (and 
parents)  in  greatest  need,  all  parents  of 
Chapter  1  preschool  children  would 
receive  packets  of  Wings  literature  on 
how  to  work  with  their  children  at 
home,  'The  home  visitor,  an 
administrator,  and  a  diagnostician 
would  be  provided  by  the  Chapter  1 
program  at  no  cost  to  the  grantback 
project. 

Under  the  second  part  of  the  plan, 
$59,625  of  the  grantback  funds  would  be 
used  to  purchase  age-appropriate 
outdoor  equipment  for  Chapter  1 
preschool  children  at  five  elementary 
schools  to  enhance  development  of 
gross  motor  skills.  Given  the  proven 
relationship  between  motor  skills  and 
success  in  early  educational  activities, 
preschool  children  without  access  to  the 
use  of  equipment  in  a  safe  environment 
are  more  likely  to  experience  failure 
when  they  enter  school.  The  State 
preschool  program  would  pay  a  user  fee 
for  non-Chapter  1  preschool  children 
who  use  the  equipment. 

The  1992  Summer  Early  Childhood 
Program  and  the  age-appropriate 
outdoor  equipment  for  preschool 
children  would  promote  progress  toward 
AMERICA  2000  by  directly  addressing 
the  National  Education  Goal  that  all 
children  in  America  will  start  school 
ready  to  learn. 

D.  ’The  Secretary’s  Determinations 

'The  Secretary  has  carefully  reviewed 
the  plan  submitted  by  the  SEA.  Based 
upon  that  review,  the  Secretary  has 
determined  that  the  conditions  imder 
section  456  of  GEPA  have  been  met. 

These  determinations  are  based  upon 
the  best  information  available  to  the 
Secretary  at  the  present  time.  If  this 
information  is  not  accurate  or  complete, 
the  Secretary  is  not  precluded  from 
taking  appropriate  administrative 
action.  In  finding  that  the  conditions  of 
section  456  of  GEPA  have  been  met,  the 
Secretary  makes  no  determination 
concerning  any  pending  audit 


recommendations  or  final  audit 
determinations. 

E.  Notice  of  the  Secretary’s  Intent  to 
Enter  Into  a  Grantback  Arrangement 

Section  456(d)  of  GEPA  requires  that, 
at  least  30  days  before  entering  into  an 
arrangement  to  award  funds  under  a 
grantback,  the  Secretary  must  publish  in 
the  Federal  Register  a  notice  of  intent  to 
do  so,  and  the  terms  and  conditions 
under  which  the  payment  will  be  made. 

In  accordance  with  section  456(d)  of 
GEPA,  notice  is  hereby  given  that  the 
Secretary  intends  to  make  fimds 
available  to  the  Illinois  SEA  under  a 
grantback  arrangement.  The  grantback 
award  would  be  in  the  amount  of 
$164,151,  which  is  approximately  75 
percent — the  maximum  percentage 
authorized  by  statute — of  the  principal 
amount  recovered  as  a  result  of  the 
audit. 

F.  Terms  and  Conditions  Under  Which 
Payments  Under  a  Grantback 
Arrangement  Would  Be  Made 

The  SEA  agrees  to  comply  with  the 
following  terms  and  conditions  under 
which  payments  under  a  grantback 
arrangement  would  be  made: 

(1)  ’The  funds  awarded  under  the 
grantback  must  be  spent  in  accordance 
with — 

(a)  All  applicable  statutory  and 
regulatory  requirements; 

(b)  The  plan  that  the  SEA  submitted 
and  any  amendments  to  the  plan  that 
are  approved  in  advance  by  the 
Secretary;  and 

(c)  The  budget  that  was  submitted 
with  the  plan  and  any  amendments  to 
the  budget  that  are  approved  in  advance 
by  the  Secretary. 

(2)  All  funds  received  under  the 
grantback  arrangement  must  be 
obligated  by  September  30, 1992,  in 
accordance  with  section  456(c)  of  GEPA; 

(3)  The  SEA  will,  not  later  than 
January  1, 1993,  submit  a  report  to  the 
Secretary  that — 

(a)  Indicates  that  the  fimds  awarded 
under  the  grantback  have  been  spent  in 
accordance  with  the  proposed  plan  and 
approved  budget,  and 

(b)  Describes  the  results  and 
effectiveness  of  the  project  for  which  the 
funds  were  spent. 

(4)  Separate  accounting  records  must 
be  maintained  documenting  the 
expenditures  of  funds  awarded  under 
the  grantback  arrangement. 

(5)  Before  funds  will  be  repaid 
pursuant  to  this  notice,  the  SEA  must 
repay  to  the  Department  any  debts  that 
become  overdue,  or  enter  into  a 
repayment  agreement  for  those  debts. 

Dated:  May  12, 1992. 
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(Catalog  of  Federal  Domestic  Assistance 
Number  84.010,  Educationally  Deprived 
Children — Local  Educational  Agencies) 

(FR  Doc.  92-11546  Filed  5-15-92: 8:45  am] 
BiLUNa  CODE  4000-01-M 


DEPARTMENT  OF  ENERGY 

Secretary  of  Energy  Advisory  Board, 
Task  Force  on  Economic  Analysis  and 
Modeling  Related  to  Energy;  Open 
Meeting 

Pursuant  to  the  provisions  of  the 
Federal  Advisory  Committee  Act  (Pub. 

L.  92-463,  88  Stat.  770,  as  amended), 
notice  is  hereby  given  of  the  following 
advisory  committee  task  force  meeting: 

Name:  Secretary  of  Energy  Advisory  Board 
Task  Force  on  Economic  Analysis  and 
Modeling  Related  to  Energy:  Workshop  for  a 
DOE  Economic  Analysis  and  Modeling 
Research  Agenda. 

Date  and  Time:  Wednesday.  June  3, 1992. 
8:30  a.m.-5:30  p  jn.:  Thursday.  June  4. 1992. 

8:30  a.m.-5  p.m. 

Place:  The  Lyceiun.  201  S.  Washington 
Street  Alexandria.  Virginia  22314. 

Contact  Susan  D.  Heard.  Designated 
Federal  Officer,  1000  Independence  Avenue 
SW.,  Washington,  DC  205^.  Telephone:  (202) 
586-3770. 

Purpose:  Tlie  Task  Force  will  advise  the 
Department  of  Energy  on  how  economic 
models  and  tools  of  analysis  can  better  be 
used  to  address  issues  of  energy  policy  by 
developing  recommendations  to  clarify 
analytical  needs,  facilitate  communication 
between  DOE  analysts  and  policy  makers, 
and  create  institutions  within  DOE  that 
accumulate  knowledge  gained  through  the 
policy  making  process. 

Tentative  Agenda 

Workshop  for  a  DOE  Economic  Analysis  and 
Modeling  Research  Agenda 

Wednesday,  June  3, 1992 

8:30  a.m. — Welcome  and  Introductions.  Roger 
Noll  and  Kenneth  Lay 

9  a.m. — Workshop  Content.  The  Work  of  the 
Task  Force 

9:30  a.m. — ^Future  Trends  that  Decision 
Making  Must  Accommodate.  Dennis 
Epple  and  Lester  Lave 
10:30  a.m. — ^Break 

11  a.m. — Making  intertemporal  Decisions 

under  Uncertainty.  Robert  Lind 

12  p.m. — Lunch 

1:15  p.m. — ^Valuing  and  Managing  the  R&D 
Information  Generating  Process.  Tracy 
Lewis 

2:15  p.m. — Comparative  Model  Analysis: 
Understanding  Alternative  Projections  of 
Economic  Behavior.  John  Weyant 
3:15  p.m. — Break 

3:30  p.m. — Experimental  Economics: 

Evaluating  Micro-Economic  Policies  and 
Experimental  Designs.  Vernon  Smith 
4:30  p.m. — Combining  Technical  and 

Scientific  Information  for  Environmental 
Decision  Making.  V.  Kerry  Smith 
5:30  p.m. — Adjourn 


Thursday,  June  4, 1992 
8:30  a.m. — Call  to  Order 
8:35  a.m. — Energy  Vulnerability.  Milton 
Russell  and  T.  Randall  Curiee 
9:30  a.m. — Conservation  and  Renewable 
Market  Penetration  Potentials.  Hub 
Hubbard 
10:30  a.m. — ^Break 

11  a.m. — Public  Comment  (10  minute  rule) 

12  p.m. — Lunch 

1:15  p.m. — Report  of  the  Task  Force  Subgroup 
on  Current  and  Emerging  Issues.  Glenn 
R.  Schleede 

1:45  p.m. — Report  of  the  Task  Force  Subgroup 
on  Economic  Analysis  and  Modeling 
Principles.  Stephen  Peck 
2:15  p.m. — Research  Priorities — A  Preliminary 
Agenda 
3  p.m. — ^Break 

3:15  p.m. — Discussion  of  Agenda 
5  p.m. — Adjourn 

Public  Participation:  The  meeting  is  open  to 
the  public.  The  Chairman  of  the  Task  Force  is 
empowered  to  conduct  the  meeting  in  a 
fashion  that  will,  in  the  Chairman's  judgment, 
facilitate  the  orderly  conduct  of  business. 

Any  member  of  the  public  who  wishes  to 
make  an  oral  statement  pertaining  to  agenda 
items  should  contact  the  Designated  Federal 
Officer  at  the  address  or  telephone  number 
listed  above.  Requests  must  be  received 
before  3  pm  (E.S.T.)  Friday.  May  29, 1992.  and 
reasonable  provision  will  be  made  to  include 
the  presentation  during  the  public  comment 
period.  It  is  requested  that  oral  presenters 
provide  15  copies  of  their  statements  at  the 
time  of  their  presentations. 

Written  testimony  pertaining  to  agenda 
items  may  be  submitted  prior  to  the  meeting. 
Written  testimony  must  be  received  by  the 
Designated  Federal  Officer  at  the  address 
shown  above  before  5  pm  (e.s.t.)  Friday.  May 
29, 1992,  to  assure  it  is  considered  by  Task 
Force  members  during  the  meeting. 

Minutes:  A  transcript  of  the  open,  public 
meeting  will  be  available  for  public  review 
and  copying  approximately  30  days  following 
the  meeting  at  ^e  Public  Reading  Room.  lE- 
190.  Forrestal  Building,  1000  Independence 
Avenue,  SW.,  Washington.  DC,  between  9 
a.m.  and  4  p.m.  Monday  through  Friday 
except  Federal  holidays. 

Issued:  Washington.  DC.  on:  May  13, 1992. 
Howard  H.  Raiken, 

Advisory  Committee  Management  Officer. 
[FR  Doc.  92-11612  Filed  5-15-92:  8:45  am] 
BILUNG  CODE  64S(M>1-M 


Federal  Energy  Regulatory 
Commission 

[Docket  No.  ER92-423-000] 

Public  Service  Company  of  New 
Hampshire;  Filing 

May  12. 1992. 

Take  notice  that  on  March  31, 1992. 
Public  Service  Company  of  New 
Hampshire  (PSNH),  pursuant  to  section 
4.2  of  the  Settlement  Agreement  in 
Docket  Nos.  ER91-143-004  and  EL91-1&- 
004  previously  approved  by  the 


Commission,  57  FERC  |  61,068  (1991), 
tendered  for  filing  informational 
statements  projecting  environmental  or 
safety  backfit  costs  to  be  recovered 
through  the  Fuel  and  Purchased  Power 
Adjustment  Clause  (FPPAC).  Under 
PSNH’s  proposed  filing.  PSNH  would 
be  able  to  recover  the  monthly 
amortization  of  the  fuel  conversion  costs 
of  the  Newington  Station  only  to  the 
extent  that  such  costs  equal  95  percent 
of  the  fuel  savings  resulting  from  the 
conversion. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion  to 
intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  825 
North  Capitol  Street,  NE.,  Washington, 
DC  20426,  in  accordance  with  rules  211 
and  214  of  the  Commission’s  Rules  of 
Practice  and  Procedure  (18  CFR  385.211 
and  18  CFR  385.214).  All  such  motions  or 
protests  should  be  filed  on  or  before 
May  19, 1992.  Protests  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  be  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  nie  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection. 

Lois  D.  Cashell. 

Secretary. 

[FR  Doc.  92-11539  Filed  5-15-92:  8:45  am) 
BILUNG  CODE  6717-01-« 


Office  of  Fossil  Energy 

(FE  Docket  No  91-59-NG] 

Tenaska  Gas  C04  Conditionai 
Authorization  To  Import  Natural  Gas 
From  Canada 

AQENCV:  Office  of  Fossil  Energy, 
Department  of  Energy. 
action:  Notice  of  issuance  of 
conditional  order  granting  authorization 
to  import  natural  gas  from  Canada. 

summary:  The  Office  of  Fossil  Energy  of 
the  Department  of  Energy  (DOE)  gives 
notice  that  it  has  issued  a  conditional 
order  preliminarily  authorizing  Tenaska 
Gas  Co.  (Tenaska)  to  import  up  to  15,000 
MMBtu  (approximately  15,000  Mcf)  of 
natural  gas  per  day  from  Canada.  This 
gas  would  be  used  primarily  to  fuel  a 
cogeneration  facility  to  be  built  in 
Femdale,  Washington  and  owned  by 
Tenaska's  affiliate,  Tenaska 
Washington,  Inc  (TWI).  The  term  of  tlie 
proposed  import  authorization  would 
begin  on  the  date  of  the  first  gas 
deliveries  to  the  new  cogeneration 
facility  and  continue  through  December 
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31,  2011.  The  approval  is  conditioned 
upon  issuance  of  a  Hnal  order  after  DOE 
has  completed  its  evaluation  of  the 
potential  effects  on  the  environment 
from  the  proposed  import  authorization 
as  required  by  the  National 
Environmental  Policy  Act. 

A  copy  of  this  order  is  available  for 
inspection  and  copying  in  the  Office  of 
Fuels  Programs  Docket  Room,  3F-058, 
Forrestal  Building,  1000  Independence 
Avenue,  SW.,  Washington,  DC  20585. 

The  docket  room  is  open  between  the 
hours  of  8  a.m.  and  4:30  p.m.,  Monday 
through  Friday,  except  Federal 
holidays. 

Issued  in  Washington,  DC,  May  4, 1992. 
Charies  F.  Vacek, 

Deputy  Assistant  Secretatyfor  Fuels 
Programs,  Off  ice  of  Fossil  Energy. 

(FR  Doc  92-11611  Filed  5-15-92:  8:45  am) 
BILUNG  CODE  6450-01-M 

ENVIRONMENTAL  PROTECTION 
AGENCY 

[FRL-4134-6] 

Agency  Information  Collection 
Activities  Under  0MB  Review 

agency:  Environmental  Protection 
Agency  (EPA). 
action:  Notice. 

summary:  In  compliance  with  the 
Paperwork  Reduction  Act  (44  U.S.C. 

3501  et  seq.),  this  notice  announces  that 
the  Information  Collection  Request  (ICR) 
abstracted  below  has  been  forwarded  to 
the  Office  of  Management  and  Budget 
(0MB)  for  review  and  comment.  The 
ICR  describes  the  nature  of  the 
information  collection  and  its  expected 
cost  and  burden:  where  appropriate,  it 
includes  the  actual  data  collection 
instrument, 

DATES:  Comments  must  be  submitted  on 
or  before  June  17, 1992.  For  further 
information  or  to  obtain  a  copy  of  this 
ICR  contact:  Sandy  Farmer  at  EPA.  (202) 
260-2740. 

SUPPLEMENTARY  INFORMATION: 

Office  of  Air  and  Radiation 

Title:  Clean  Air  Act  Rule 
Effectiveness  Study:  Regulation 
Compliance  Survey  (CAA  Section  114). 
(EPA  ICR  #  1615.01).  This  is  a  new 
information  collection. 

Abstract:  EPA’s  Region  II  is  planning 
to  conduct  a  one-time  sample  survey  of 
facilities  in  the  New  York  City  area  that 
perform  surface  coating  of 
miscellaneous  metal  parts.  Respondents 
will  be  asked  to  provide  data  on  the 
coating  operations  conducted  at  their 
facilities  for  a  30  day  period.  The 


information  collected  will  be  used  to 
verify  emission  inventories  of  volatile 
organic  compounds,  a  precursor  to 
ozone,  in  the  New  York  City  area  and  to 
assess  the  effectiveness  of  a  New  York 
regulation  governing  air  pollution  from 
miscellaneous  metal  parts  coating 
facilities. 

Burden  Statement:  The  public 
reporting  burden  for  this  collection  of 
information  is  estimated  to  be  from  5  to 
24  hours  per  response  for  reporting 
depending  on  the  complexity  of  the 
coating  operations  conducted  at  the 
facility.  The  burden  will  be  only  0.5 
hours  per  response  if  no  regulated 
activity  is  being  conducted  at  a 
surveyed  facility.  The  estimates  include 
the  time  needed  to  review  instructions, 
search  existing  data  sources,  gather  the 
data  needed  and  review  the  collection  of 
information. 

Respondents:  Owners  or  operators  of 
facilities  in  the  New  York  City  area  that 
perform  surface  coating  of 
miscellaneous  metal  parts. 

Estimated  No.  of  Respondents:  300 
Estimated  No.  of  Responses  Per 
Respondent:  1 

Estimated  Total  Annual  Burden  on 
Respondents:  790 

Frequency  of  Collection:  One  time. 

Send  comments  regarding  the  burden 
estimate,  or  any  other  aspect  of  the 
information  collection,  including 
suggestions  for  reducing  the  burden,  to: 
Sandy  Farmer,  U.S.  Environmental 
Protection  Agency,  Information  Policy 
Branch  (PM-223Y),  401  M  Street  SW., 
Washington,  DC  20460 
and 

Chris  Wolz,  Office  of  Management  and 
Budget,  Office  of  Information  and 
Regulatory  Affairs,  725  17th  Street 
NW.,  Washington,  DC  20503.  - 
Dated:  May  8. 1992. 

Paul  Lapsley, 

Director,  Regulatory  Management  Division. 
(FR  Doc.  92-11592  Filed  5-15-92;  8:45  am) 
BILUNG  CODE  6560-50-M 

[FRL-4134-9] 

Committee  on  National  Accreditation 
of  Environmental  Laboratories;  Open 
Meeting 

Under  the  Federal  Advisory 
Committee  Act  (Pub.  L.  92-463),  notice  is 
hereby  given  that  the  Committee  on 
National  Accreditation  of 
Environmental  Laboratories  will  hold  an 
open  meeting  on  June  1  and  2, 1992  at 
the  Sheraton  Premiere,  8661  Leesburg 
Pike,  Tysons  Comer,  VA  22180.  The 
meeting  will  begin  both  days  at  9  a.m. 


and  will  end  at  5  p.m.  on  Monday,  June  1 
and  at  3  p.m.  on  Tuesday,  June  2. 

The  purpose  of  this  meeting  will  be  to 
reach  a  conclusion  on  the  final  report 
which  will  be  submitted  to  the 
Environmental  Protection  Agency, 
incorporating  the  proposed  options, 
estimated  costs,  and  the  advantages  of 
each  option. 

Members  of  the  public  are  invited  to 
provide  written  comments  in  advance  of 
the  meeting.  Please  provide  a  minimum 
of  50  copies  at  your  earliest  convenience 
and  no  later  than  5  p.m.  Monday,  May 
18, 1992  to  Ms.  Jeanne  Hankins:  WH- 
550G:  U.S.  Environmental  Protection 
Agency:  401  M  Street,  SW.:  Washington, 
DC.  Comments  received  by  May  18  will 
be  distributed  to  committee  members  for 
their  review  in  advance  of  the  meeting. 
Comments  not  provided  in  advance 
should  be  made  available  for 
distribution  (minimum  of  50  copies)  at 
the  time  of  the  meeting. 

The  meeting  agenda  will  include  a 
brief  period  for  oral  comment  by  the 
public.  Those  who  would  like  to  make 
an  oral  presentation  should  contact  Ms. 
Hankins,  no  later  than  5  p.m.  Monday, 
May  18, 1992,  at  ^02/260-8454,  and 
provide  the  subject  of  their  comments 
and  an  estimate  of  the  time  required. 

Dated:  May  4, 1992. 

E.  Ramona  Trovato, 

Executive  Secretary,  Environmental 
Monitoring  Management  Council 
[FR  Doc.  92-11593  Filed  5-15-92;  8:45  am) 
BILLING  CODE  6560-S0-M 

[FRL-4134-5] 

Peer  Review  Workshop 

agency:  Environmental  Protection 
Agency. 

action:  Notice  of  meeting. 

summary:  This  notice  announces  a  Peer 
Review  Workshop,  sponsored  by  the 
U.S.  Environmental  ftotection  Agency 
(EPA),  to  analyze  and  review  draft  Risk 
Assessment  Forum  Guidelines  for 
Neurotoxicity  Risk  Assessment.  The 
meeting  will  be  held  at  the  Omni 
Georgetown  Hotel  in  Washington,  DC. 
OATES:  The  Workshop  will  begin  on 
Tuesday,  June  2, 1992,  at  8:30  a.m.  and 
end  on  Wednesday,  Jime  3, 1992,  at  3 
p.m.  Members  of  the  public  may  attend 
as  observers. 

ADDRESSES:  Eastern  Research  Group, 
Inc.,  an  EPA  contractor,  is  providing 
logistical  support  for  the  workshop.  To 
attend  the  workshop  as  an  observer,  call 
Eastern  Research  Group  at  (817)  641- 
5375,  or  contact  Ms.  Susan  Brager, 
Eastern  Research  Group,  Inc.,  6 
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Whittemore  Street.  Arlington, 
Massachusetts,  02174,  Telephone  (617) 
641-5347  by  May  25, 1992.  Space  is 
limited. 

FOR  FURTHER  INFORMATION  CONTACT: 

For  further  information  on  this  Federal 
Register  notice,  contact  Clare  Stine,  U.S. 
Environmental  Protection  Agency,  (RD- 
672),  401  M  Street,  SW.,  Washington, 

DC.  20460,  Telephone  (202)  260-6743 
(FTS;  (202)  260-6743). 

SUPPLEMENTARY  INFORMATION:  These 
draft  guidelines  describe  principles, 
concepts,  €md  procedures  that  ^A  will 
follow  in  evaluating  data  on  potential 
neurotoxicity  associated  with  human 
exposure  to  environmental  toxicants. 
This  draft  guidance  discusses  the 
scientiHc  basis  for  concern  about  human 
exposure  to  neurotoxicants,  and  defmes 
principles  and  methods  for  evaluating 
data  from  human  and  animal  studies  of 
behavior,  neurochemistry, 
neurophysiology,  and  neuropathology. 
Endpoints  of  development  and  function 
in  infants  and  children  due  to  prenatal 
exposure  to  neurotoxicants  are  also 
described.  The  draft  guidelines  outline  a 
general  process  for  calculation  of 
reference  doses  or  concentrations  for 
neurotoxicity,  and  address  use  of 
alternative  mathematical  approaches. 
The  draft  guidelines  also  describe 
characterization  of  the  health-related 
data  base  for  neurotoxicity  risk 
assessment,  and  integration  of  exposure 
information  with  results  of  dose 
response  assessments  to  estimate  risks 
for  exposures  of  concern  for  human 
health. 

EPA  has  assembled  a  panel  of 
scientifically  qualified  persons  to  peer 
review  the  draft  guidelines,  focussing  on 
four  issues:  transient  and  persistent 
effects,  direct  and  indirect  effects, 
animal-human  extrapolation,  and 
behavior.  Peer  reviewers  will  discuss 
the  draft  guidelines  and  make 
recommendations  to  EPA  regarding 
information  and  principles  reviewed 
there.  Approximately  12  experts  in 
neurochemical  toxicology, 
neuropathology,  behavioral  toxicology, 
and  risk  assessment  are  expected  to 
participate  as  panelists. 

EPA  will  use  workshop  discussions 
and  recommendations  to  prepare  the 
draft  Neurotoxicity  Risk  Assessment 
Guidelines  for  later  publication  in  the 
Federal  Register  as  a  proposal  for  public 
comment. 

Dated:  May  11, 1992. 

Erich  W.  Bretthauer, 

Assistant  Administrator  for  Research  and 
Development. 

[FR  Doc.  92-11595  Filed  5-15-92;  8:45  am) 
BILUNG  CODE  6566-50-M 


[OPP-50741;  FRL-4065-4] 

Receipt  of  Five  Notifications  to 
Conduct  Small-Scaie  Fieid  Testing  of 
Five  Nonindigenous  Strains  of  a 
Microbial  Pesticide 

agency:  Environmental  Protection 
Agency  (EPA). 

ACTION:  Notice. 

SUMMARY:  This  notice  annoimces  EPA's 
receipt  of  a  notification  of  intent  from 
Ciba-Geigy  Corporation  of  Greensboro, 
North  Carolina,  to  conduct  small-scale 
field  testing  of  the  following  five 
nonindigenous  strains  of  Bacillus 
thuringiensis  (Bt):  CGA-289854,  CGA- 
289855,  CGA-289856,  CGA-289857  and 
CGA-289858.  The  proposed  testing  is  to 
evaluate  each  strain's  performance  on 
lepidopterous  pests  (moths  and 
butterflies)  of  vegetables,  field  crops 
and  ornamentals  against  other 
registered  Bt  pesticides.  The  10  test 
sites,  each  less  than  0.01  acre,  are 
located  in  California,  Florida, 

Mississippi,  and  Texas. 

DATES:  Written  comments  must  be 
received  on  or  before  June  17, 1992. 
ADDRESSES:  Comments,  in  triplicate, 
should  bear  the  docket  control  number 
OPP-50741]  and  be  submitted  to:  Public 
Response  and  Program  Resources 
Branch,  Field  Operations  Division 
(H7506C),  Office  of  Pesticide  Programs, 
Environmental  Protection  Agency,  401  M 
St.,  SW.,  Washington,  DC  20460.  In 
person  bring  comments  to:  Rm.  1128, 
Crystal  Mall  #2, 1921  Jefferson  Davis 
Highway,  Crystal  City,  VA  22202. 

Information  submitted  in  any 
comment  concerning  this  notice  may  be 
claimed  confidential  by  marking  any 
part  or  all  of  that  information  as 
“Confidential  Business  Information" 
(CBI).  Information  so  marked  will  not  be 
disclosed  except  in  accordance  with 
procedures  set  forth  in  40  CFR  part  2.  A 
copy  of  the  comment  that  does  not 
contain  CBI  must  be  submitted  for 
inclusion  in  the  public  record. 
Information  not  marked  confidential 
may  be  disclosed  publicly  by  EPA 
without  prior  notice  to  the  submitter. 
Written  comments  will  be  available  for 
public  inspection  in  Rm.  1128  at  the 
address  given  above,  from  8  a.m.  to  4:30 
p.m.,  Monday  through  Friday,  excluding 
legal  holidays. 

FOR  FURTHER  INFORMATION  CONTACT:  By 

mail:  Phillip  O.  Hutton,  Product  Manager 
(PM)  18,  Registration  Division  (H7505C), 
Office  of  Pesticide  Programs, 
Environmental  Protection  Agency,  401  M 
St.,  SW.,  Washington,  DC  20460.  Office 
location  and  telephone  number:  Rm.  213, 
Crystal  Mall  #2, 1921  Jefferson  Davis 


Highway.  Crystal  City.  VA  22202  (703- 
305-7690). 

SUPPLEMENTARY  INFORMATION:  Ciba- 
Geigy  Corporation  of  Greensboro,  North 
Carolina,  has  submitted  to  EPA  a 
notification  of  intent  to  conduct  small- 
scale  field  testing  pursuant  to  EPA's 
Statement  of  Policy  entitled,  “Microbial 
Products  Subject  to  the  Federal 
Insecticide,  Fungicide,  and  Rodenticide 
Act  and  the  Toxic  Substances  Control 
Act,"  published  in  the  Fefleral  Register 
of  June  26, 1986  (51  FR  23313).  The  10 
test  sites,  each  less  than  0.01  acre,  are 
located  in  California,  Florida, 
Mississippi,  and  Texas.  The  proposed 
testing  is  to  evaluate  each  of  the  five 
nonindigenous  strains  for  biological 
activity  on  lepidopterous  pests  against 
other  commercially  available  Bt 
products  like  Dipel  2x  and  Javelin. 
Formulated  as  wettable  powders,  the 
strains  will  be  applied  at  a  rate  of  46.9 
grams  wettable  powder  per  100  square 
foot  field  plot  per  trial.  Twenty-three 
trials  are  planned.  Ciba-Geigy  proposes 
to  test  these  strains  over  a  2-year 
period:  as  a  consequence,  1,078.7  grams 
of  pesticide  will  be  applied  to  a  total  of 
0.8^  acres  each  year. 

Dated:  May  8, 1992. 

Stephanie  R.  Irene, 

Acting  Director,  Registration  Division,  Office 
of  Pesticide  Programs. 

[FR  Doc.  92-11614  Filed  5-15-92;  8:45  am) 
BILLING  COOE  6560-S0-F 


[OW-FRL-4134-e] 

State  Water  Quality  Standards:  Annual 
Listing  of  EPA  Approvals 

agency:  Environmental  Protection 
Agency  (EPA). 

action:  Notice. 

summary:  This  notice  contains  a  list  of 
the  States  that  have  revised  their  water 
quality  standards,  dates  of  adoption  by 
ffie  State  and  dates  of  approval  by  EPA 
for  the  period  of  October  1. 1989  through 
September  30, 1991.  This  notice  is 
published  pursuant  to  a  requirement  of 
the  Water  Quality  Standards  Regulation 
(40  CFR  131.21). 

FOR  FURTHER  INFORMATION  CONTACT: 


Region 

WQS  coordinator 

Ptwie  Na 

1 

Eric  Han,  JFK  Federal 

Bldg,  Boston,  MA 

02203.„ . 

617-565-3533 
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2  FeGx  Lodceio  (2WM- 

WSP),  Rm  813.  26 
Federal  Plaza,  New 

York,  NY  10278 _  212-264-5061 

3  Helene  Drago,  841 

Chestnut  Bldg. 

PhUadetphia.  PA  19107..  215-597-3359 

4  Fritz  Wagerter.  345 

Courtland  ^eet  NE.. 

Atlanta,  GA  30365 . 404-347-3396 

5  Dave  Pfiefer.  77  West 

Jackson  Chicago. 

H.  60604  _  312-886-9024 

6  Cheryl  Overstreet  First 

Interstate  Bank,  Tower 
of  Fountain  Place, 

1445  Ross  Avenue. 

12th  Floor,  OaKas.  TX 

75202 _ 214-655-7145 

7  John  HouNhaa  725 

Minnesota  Ave., 

Kansas  City,  KS  66101  -  913-551-7432 

8  Jim  Luey,  999  18th  St 

Suite  500,  Derwer,  CO 

80202-2405 . 303-293-1425 

9  Ph8  Woods,  75 

Hawthorne  St,  San 

Francisco,  CA  94105  _  415-484-1994 

10  SfAy  Marquis,  Marcia 
tagertoaf.  1200  Sixth 
Avenue,  Seattle.  WA 

90101 . 206-553-8293, 

206-553-0176 


SUPPLEMENTARY  II^ORMATION:  This 
notice  lists  State  water  quality 
standards  review/revisions,  approved 
by  EPA,  for  the  period  October  1989 
t^ugh  September  1991.  The  most 
recent  previous  list  of  reviews  and 
revisions  of  State  water  quality 
standards  was  published  in  the  Federal 
Register  on  August  6, 1990  (55  FR  31891). 
Today’s  Notice  identifies  the  State 
regulatory  documentation  containing  the 
State  water  quality  standards  and  dates 
of  State  adoption  and  EPA  approval. 

Not  included  in  this  Notice  are:  (1)  The 
text  of  the  water  quality  standards,  or 
(2)  any  conditions  (including 
disapprovals)  that  might  have  been 
attached  to  the  approvals. 

The  text  of  a  State’s  standards  and 
copies  of  the  approval  letters  can  be 
obtained  from  the  State’s  pollution 
control  agency  or  the  appropriate  EPA 
Regional  Office  (see  above).  Proprietary 
publications  such  as  those  of  the  Bureau 
of  National  Affairs  also  contain  the  text 
of  State  standards. 

Dated:  May  7, 1992. 

Martha  Prothro, 

Acting  Assistant  Administrator  for  Water. 
Maine — Region  / 

Water  quality  standards  for  the  State 
of  Maine  are  contained  in:  Regulations. 
Chapter  580 — Procedures  for  sampling 

and  analysis. 

Chapter  581 — Assimilative  capacity  of 

streams  and  ponds,  stream  minimum 


flows,  zone  of  passage,  and  trophic 
state  of  great  ponds. 

Chapter  582 — ^Temperature. 

Chapter  584 — Numeric  criteria.  Option  1. 
Chapter  586 — ^Discharge  restrictions  in 
Class  A  waters. 

1989  Legislation 

Repeal  of  38  MRSA  section  363-C: 
Automatic  reclassification. 

Enactment  of  38  MRSA  section  464, 
subsection  4,  paragraphs  F; 
Antidegradation. 

Repeal  and  amendment  of  38  MRSA 
section  634,  subsection  1. 38  MRSA 
section  635-B,  38  MRSA  section  636, 
subsection  7,  paragraphs  A,  E  and  F. 
Repeal  of  38  I^SA  section  636, 
subsection  7.  paragraph  G.  Enactment  of 
38  MRSA  section  363,  subsection  8.  All 
dealing  vyith  water  quality  certiflcation 
of  hydroelectric  projects. 

1990  Legislation 

Amendment  of  38  MRSA  section  464, 
subsection  4,  paragraph  F; 
Antidegradation. 

Amendment  of  38  MRSA  section  467; 
Reclassiflcatioh  of  several  basins: 
Androscroggin  River,  Dennys  River,  East 
Machias  River,  Machias  River,  Mousam 
River,  Narraguagus  River,  Penobscot 
River,  Pleasant  River,  Presumpscot 
River,  Royal  River,  Saco  River,  St.  Croix 
River,  St.  George  River,  St.  John  River, 
Salmon  Falls  River,  Union  River, 
Kennebec  River,  and  Maine  Coastal 
Basins. 

Enactment  of  38  MRSA  section  414-C 
and  section  466,  subsection  2-A  and  9- 
C;  Color  pollution  control. 

Amendment  of  38  MRSA  section  467, 
subsection  15,  paragraph  C;  An  act 
preventing  the  Boa^  of  Environmental 
Protection  from  considering  the  impact 
on  water  quality  of  the  Squa  Pan  hydro¬ 
electric  project. 

Amendment  of  38  MRSA  section  414- 
A,  subsection  2;  Permit  schedules  of 
compliance. 

Enactment  of  38  MRSA  section  420, 
subsection  2,  paragraphs  A  to  G; 
Adoption  of  numeric  criteria.  Option  1, 
through  legislation. 

Revisions: 

Adopted  by  the  State: 

30  March  1990. 

17  April  1990. 

18  April  1990. 

EPA  Action:  Approval.  20  December 
1990. 

Massachusetts — Region  I 

Water  quality  standards  for  the 
Commonwealth  of  Massachusetts  are 
contained  in: 


Surface  Water  Quality  Standards,  314 
CMR  4.00  under  the  authority  in  M.G.L. 
chapter  21,  section  27. 

Revisions; 

Adopted  by  the  State:  23  July  1990. 

EPA  Action:  Approval.  20  December 
1990. 

New  Hampshire — Region  1 

Water  quality  standards  for  the  State 
of  New  Hampshire  are  contained  in: 

Surface  Water  Quality  Regulations 
Parts  Env-WS  430  through  438  adopted 
under  the  authority  in  NH  RSA 
485A:8,VI 
Revisions: 

Adopted  by  the  State:  8  August  1990. 

EPA  Action;  Approval  except  for 
numeric  criterion  for  2,3,7,8-TCDD.  19 
December  1990. 

New  Jersey — Region  I 

Water  quality  standards  for  the  State 
of  New  Jersey  are  contained  in: 

New  Jersey  Surface  Water  Quality 
StandaMs  (N.J.A.C.  7:9-4.!  et  seq.) 

Revisions:  Comprehensive  review/ 
revisions,  including: 

— Adoption  of  microbiological  criteria 
consistent  with  EPA  criteria 
recommendations; 

— All  waters  classifled  "PL”  or  "FWl” 
designated  as  Outstanding  national 
Resource  Waters;  and 
— Reclassiflcation  of  various  trout 
waters. 

Adopted  by  the  State:  14  July  1989. 

EPA  Action:  Approval  of  revisions  April 
23, 1991,  except  for  the  adoption  of 
numeric  criteria  for  toxic  pollutants 
which  do  not  meet  the  requirements 
for  full  compliance  with  section 
303(c)(2)(B)  of  the  Clean  Water  Act. 

Delaware — Region  III 

Water  quality  standards  for  the  State 
of  Delaware  are  contained  in: 

State  of  Delaware  Surface  Waier 
Quality  Standards. 

Revisions:  Trieimial  revisions 
including  criteria  for  toxic  pollutants. 
Adopted  by  the  State:  2  February  1990. 
EPA  Action:  Conditional  Approval.  24 
August  1990. 

Maryland— Region  III 

Water  quality  standards  for  the  State 
of  Maryland  are  contained  in: 

Title  26,  Department  of  the  Environment, 
Subtitle  08  Water  Pollution,  26.08.02 
Water  Quality  (COMAR  26.08.02). 
Revisions:  Triennial  revisions 
including  criteria  for  toxic  pollutants. 
Adopted  by  the  State:  21  March  1990. 
Effective:  16  April  1990. 
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EPA  Action:  Conditional  Approval  of 
antidegradation  policy;  Approval  of 
criteria  for  toxic  pollutants.  12 
September  1990. 

Pennsylvania — Region  III 

Water  quality  standards  for  the  State 
of  Pennsylvania  are  contained  in: 

Title  25,  Rules  and  Regulations,  part  I. 
Department  of  Environmental 
Resources,  subpart  C.  Protection  of 
Natural  Resources,  Article  II,  Water 
Resources,  chapter  93,  Water  Quality 
Standards;  chapter  16,  Water  Quality 
Standards  Toxics  Management 
Strategy,  appendix  C  and  D. 

Statement  of  Policy. 

Revisions:  Triennial  Revisions 
including  a  translator  procedure  to  toxic 
pollutants. 

Adopted  by  the  State:  15  November 
1988. 

Effective:  11  March  1989. 

EPA  Action:  Approval.  11  April  1990. 

Revisions:  Use  designation  revisions 
for  a  number  of  Streams  statewide 
(Section  93.9,  chapter  93). 

Adopted  by  the  State:  20  March  1990. 
EPA  Action:  Approval.  11  April,  1990. 

Revisions:  Use  designation  revisions 
for  a  number  of  streams  statewide 
(Chapter  93,  section  93.9). 

Adopted  by  the  State:  14  January,  1991. 
EPA  Action:  Approval.  3  August,  1991. 

Virginia — Region  III 

Water  quality  standards  for  the 
Commonwealth  of  Virginia  are 
contained  in:  Virginia  Regulations, 
Section  VR  680-21-00,  Water  Quality 
Standards. 

Revisions:  Dioxin  water  quality 
standards  (Section  VR  680-21-01.15). 
Adopted  by  the  State:  14  May  1990. 

EPA  Action:  Approval.  25  February  1991. 

Revisions:  Use  designation  revision 
for  Stony  Creek,  Section  VR  680-21- 
08.19. 

Adopted  by  the  State:  26  June  1989. 

EPA  Action:  Approval.  29  January  1991. 

Revisions:  Use  designation  revision 
for  Hot  Springs  Run,  Section  VR  680-21- 
08.8. 

Adopted  by  the  State:  20  March  1989. 

EPA  Action:  Approval.  29  January 
.  1991. 

Revisions:  Use  designation  revisions 
for  Opequon  Creek,  Section  VR  680-21- 
08.04. 

Adopted  by  the  State:  24  September, 

1990. 

EPA  Action:  Approval,  17  April,  1991. 

West  Virginia — Region  III 

Water  quality  standards  for  the  State 
of  West  Virginia  are  contained  in: 


Titla  46,  Legislative  Rule,  Water 
Resources  Board,  Series  1,  Requirements 
Governing  Water  Quality  Standards. 

'  Revisions:  Emergency  rulemaking; 
triennial  revisions  including  criteria  for 
toxic  pollutants. 

Adopted  by  the  State:  20  August  1990. 
EPA  Action:  Approval  18  September 

1990. 

Revisions:  Triennial  revisions  to  make 
final  Emergency  Rulemaking,  including 
criteria  for  toxic  pollutants. 

Adopted  by  the  State:  9  May  1991. 

EPA  Action:  Approval.  23  July  1991. 

Alabama — Region  TV 

Water  quality  standards  for  the  State 
of  Alabama  are  contained  in: 

Alabama  Department  of  Environmental 
Management  Administrative  Code 
Chapters  335-6-10 — ^Water  Quality 
Criteria  and  335-6-11 — ^Water  Use 
Classifications  for  Interstate  and 
Intrastate  Waters. 

Revisions: 

Adopted  by  the  State:  20  February  1991. 
EPA  Action:  Partial  Approval.  18  July 

1991. 

Adopted  by  the  State:  26  June  1991 
EPA  Action:  Approval.  12  February  1992. 

Florida — Region  IV 

Water  quality  standards  for  the  State 
of  Florida  are  contained  in: 

Florida  Administrative  Code  Chapters 
'17-301 — Surface  Waters  of  the  State, 
17-302 — Surface  Water  quality 
Standards,  and  17-4 — ^Permits. 
Revisions: 

Adopted  by  the  State:  23  March  1989, 25 
April  1989,  and  15  Jime  1989. 

EPA  Action:  Partial  Approval.  23 
October  1991. 

Tennessee — Region  TV 

Water  quality  standards  for  the  State 
of  Tennessee  are  contained  in:  * 

Rules  of  the  Department  of  Environment 
and  Conservation,  Bureau  of 
Environment,  Division  of  Water 
Pollution  Control,  Chapters  1200-46- 
3 — General  Water  Quality  Criteria  , 
and  1200-4-4 — ^use  Classifications  for 
Surface  Waters. 

Revisions: 

Adopted  by  the  State:  17  January  1991. 
EPA  Action:  Approval.  28  September 

1992. 

Georgia — Region  IV 

Water  quality  standards  for  the  State 
of  Georgia  are  contained  in: 

Georgia  Rules  for  Water  Quality 
Control,  Chapter  391-3-6.03,  Water 
Use  Classifications  and  Water  Quality 
Standards. 


Revisions: 

Adopted  by  the  State:  23  January  1991. 
EPA  Action:  Approval  3  June  1991. 

Mississippi— Region  IV 

Water  quality  standards  for  the  State 
of  Mississippi  are  contained  in: 

State  of  Mississippi  Water  Quality 
Criteria  for  Intrastate,  Interstate,  and 
Coastal  Waters. 

Revisions: 

Adopted  by  the  State:  28  March  1990;  25 
April  1991. 

EPA  Action:  Approval  24  July  1991. 
South  Carolina— Region  IV 

Water  quality  standards  for  the  State 
of  South  Carolina  are  contained  in: 

South  Carolina  Code  of  Regulations, 
Chapter  61,  Department  of  Health  and 
Environmental  Control  Regulations  68 
and  69,  '‘Water  Classification  and 
Standards"  and  "Classified  Waters." 
Revisions: 

Adopted  by  the  State:  13  March  1991. 
EPA  Action:  Approval  9  July  1991. 

Illinois — Region  V 

Water  quality  standards  for  the  State 
of  Illinois  are  contained  in: 

35  Illinois  Administrative  Code,  subtitle 
C. 

Revisions: 

Adopted  by  the  State:  2  February  1990. 
EPA  Action:  Approval.  6  February  1990. 

Indiana — Region  V 

Water  quality  standards  for  the  State 
of  Indiana  are  contained  in: 

State  Administrative  Code  at  327  lAC  2- 

1. 

Revisions: 

Adopted  by  the  State:  13  December 
1989. 

EPA  Action:  Approval.  7  May  1990. 

Ohio — Region  V 

Water  quality  standards  for  the  State 
of  Ohio  are  contained  in: 

Ohio  Administrative  Code  Title  3745 
Chapter  1. 

Revisions: 

Adopted  by  the  State:  3  April  1990. 

EPA  Action:  Approval.  26  April  1990. 

Revisions:  Muskigon  River  (3745-1- 
24). 

Adopted  by  the  State:  1  July  1991. 

EPA  Action:  Approval.  12  August 
1991. 

Revisions: 

Adopted  by  the  State:  12  February  1990. 
EPA  Action:  Conditional  Approval.  25 
April  1990. 

Revisions: 
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EPA  Action:  Rescind  last  4  approvals  of 
Cuyahoga  River  Use  Designation.  12 
February  1991. 

EPA  Action:  Disapprove  OAC  3745-1- 
07(A)(5]  and  Notice  of  intent  to 
promulgate  to  correct  deficiencies  at 
3745-1-07(A){5)-3745-1-28 
(independent  application  of  Cuyahoga 
River  use  designation.  24  September 
1991. 

Minnesota — Region  V 

Water  Quality  Standards  for  the  state 
of  Minnesota  are  contained  in: 
Minnesota  Rules  Chapter  7050. 
Revisions: 

Adopted  by  the  State:  24  July  1990. 

EPA  Action:  Approval.  12  November 

1990. 

Louisiana — Region  VI 

Water  quality  standards  for  the  State 
of  Louisiana  are  contained  in: 

“Louisiana  Administrative  Code.  Title 
33.  Environmental  Quality.  Part  K. 
Water  Quality  Regulations,  Chapter  11, 
Louisiana  Surface  Water  Quality 
Standards.*’ 

Revisions:  Triennial  review  revisions 
include  addition  of  numeric  criteria  to 
protect  aquatic  life  and  human  health, 
incorporation  of  implementation 
procedures  for  antidegradation, 
incorporation  of  implementation 
procedures  for  toxic  pollutants,  addition 
of  a  variance  policy,  revised  mixing 
zone  policy,  changes  in  criteria  for 
certain  segments  based  upon  use 
attainability  analyses,  and  changes  in 
narrative  toxic  criteria. 

Adopted  by  the  State:  20  September 
1989. 

EPA  Action:  Partial  Approval.  19 
December  1989.  EPA  disapproved  (1) 
the  lack  of  dioxin  criterion  and  (2) 
removal  of  the  designated  use 
“Oyster/Shellfish  Propagation"  ftt>m 
six  segments. 

Revisions:  The  adoption  of  criteria  for 
five  metals  and  the  resolution  of -an  EPA 
disapproval  item  from  the  1989 
standards  process — the  disapproval  of 
the  removal  of  the  designated  use  of 
oyster/shellfish  propagation  from  six 
segments. 

Adopted  by  the  State:  20  March  1991. 
EPA  Action:  Approval.  4  September 

1991. 

Texas — Region  VI 

Water  quality  standards  for  the  state 
of  Texas  are  contained  in:  Texas 
Surface  Water  Quality  Standards, 
Chapter  307. 

Revisions: 

Adopted  by  the  State:  12  June  1991. 

EPA  Action:  Approval.  24  September 
1991, 


New  Mexico — Region  VI 

VIbXbt  quality  standards  for  the  state 
of  New  Mexico  are  contained  in:  Water 
Quality  Standards  for  Interstate  and 
Intrastate  Streams  in  New  Mexico. 
Revisions: 

Adopted  by  the  State:  22  May  1991 
EPA  Action:  Approval.  19  August  1991. 

Oklahoma — Region  VI 

Water  quality  standards  for  the  state 
of  Oklahoma  are  contained  in: 
Oklahoma’s  Water  Quality  Standards 

1988,  Oklahoma  Water  Resources  Boeurd, 
Authority:  820.S  Supp.  1988,  sections 
926.3,  926.6,  and  1085.2. 

Revisions: 

Adopted  by  the  State:  10  June  1989. 

EPA  Action:  Approval.  18  January  1990. 

Iowa — Region  VII 

Water  quality  standards  for  the  State 
of  Iowa  are  contained  in:  Chapters  60,  61 
of  Iowa  Code  Section  455B. 

Revisions:  Triennial  revisions 
including  adoption  of  toxic  criteria,  new 
ammonia  criteria,  mixing  zone 
delineations,  and  use  designation 
categories. 

Adopted  by  the  State;  23  May  1990 
(ammonia  use  categories,  and  mixing 
zones)  19  December  1990  (toxics 
criteria). 

EPA  Action:  Approval.  11  June  1991. 

Missouri— Region  VII 

Water  quality  standards  for  the  State 
of  Missouri  are  contained  in:  Missouri 
Code  of  State  Regulations  imder  10  CSR 
20-7.030  Water  Quality  Standards. 

Revisions:  Minor  revisions  included 
the  adoption  of  a  two-number  (acute 
and  chronic)  criteria  format  for  eight 
metals,  update  of  MCL  limits  for  five 
parameters,  and  corrections  past  minor 
errors  involving  stream  and  lake 
designations. 

Adopted  by  the  State:  15  April  1989. 
EPA  Action:  Approval.  13  October 

1989. 

Revisions:  Triennial  revisions 
including  satisfaction  of  section 
303(c)(2)(B)  requirements  of  priority 
pollutants  criteria,  adding  riparian 
wetland  coverage,  addition  of  more 
outstanding  State  resource  water 
segments,  and  whole  effluent  toxicity 
narrative  criteria  interpretation. 

Adopted  by  the  State:  4  May  1991. 

EPA  Action;  Approval.  11  June  1991. 

Nebraska — Region  VII 

Water  quality  standards  for  the  State 
of  Nebraska  are  contained  in:  Title  117, 
Nebraska  Surface  Water  Quality 
Standards  Regulations. 

Revisions:  Triennial  revisions 
included  the  adopting  two-number  acute 


and  chronic  criteria  format  for  metals 
and  anunonia  criteria,  drinking  water 
supply  criteria,  and  fish  consumption 
protection  criteria  to  meet  303(c)(2)(B) 
requirements.  Mixing  zone  revisions 
were  also  adopted  along  with  1  use 
reclassification. 

Adopted  by  the  State: 

20  November  1989  (metals  and 
ammonia) 

20  February  1990  (drinking  water 
supply  criteria) 

27  June  1990  (human  health  criteria) 

21  September  1990  (mixing  zone 
revisions) 

EPA  Action: 

Approval.  2  August  1991  (numeric 
criteria  including  303(c)(2)(B)  toxics 
criteria. 

Disapproval.  Use  reclassification. 
Colorado — Region  VIII 

Water  quality  standards  for  the  State 
of  Colorado  are  contained  in:  The  Basic 
Standards  and  Methodologies  for 
Surface  Water  (3.1.0  (5  CCR 1002-8)). 

Revisions:  Numeric  standards  for 
organics. and  rules  on  integrating 
standards  into  discharge  permits. 

Adopted  by  the  State:  7  August  1989. 

EPA  Action:  Partial  approval/ 
disapproval.  20  August  1991. 

North  Dakota — Region  VIII 

Water  quality  standards  for  the  State 
of  North  Dakota  are  contained  in: 
Standards  of  Water  Quality  for  the  State 
of  North  Dakota,  Rule  33-16-02. 

Revisions:  Numeric  criteria  for  toxics 
use  classifications,  antidegradation 
requirements,  mixing  zones  policy. 

Adopted  by  the  State:  1  May  1989. 

EPA  Action:  Partial  approval/ 
disapproval.  16  October  1990. 

Revisions:  Numeric  criteria  for  toxics. 

Adopted  by  the  State:  15  November 
199a 

EPA  Action:  Approval.  8  March  1991. 
South  Dakota — Region  VIII 

Water  quality'standards  for  the  State 
of  South  Dakota  are  contained  in: 
Surface  Water  Quality  Standards 
ARSD-74:03.02. 

Revisions:  Antidegradation 
requirements,  site-specific  standards, 
and  toxics  control  requirements. 

Adopted  by  the  State:  8  March  1990. 

EPA  Action:  Approval.  13  March  1991 
(action  limited  to  CWA  Section 
303(c)(2)(B)  requirements). 

Utah— Region  VIII 

Water  quality  standards  for  the  State 
of  Utah  are  contained  in:  Part  II  Utah 
Wastewater  Disposal  Regulation. 
Standards  of  Quality  for  Waters  of  the 
State. 


Federal  Regiater  /  VoL  57.  No.  96  /  Monday,  May  IS,  1992  /  Notices 


21091 


Revisions:  Numeric  criteria  for  toxics. 

Adopted  by  the  State:  18  January  1991. 

EPA  Actio<^:  Approval.  8  March  1991 
(action  limited  to  CWA  Section 
303(c)(2)(B)  requirements). 

Wyoming — Region  VIII 

Water  quality  standards  for  the  State 
of  Wyoming  are  contained  in:  Water 
Quality  Rules  and  Regulations,  Chapter 
1 — Quality  Standards  for  Wyoming 
Surface  Waters. 

Revisions:  Antidegradation 
requirements,  use  classifications,  and 
toxics  control  requirements. 

Adopted  by  the  State:  3  October  1990. 

EPA  Action:  Approval.  8  March  1991 
(action  limited  to  CWA  section 
303(c)(2)(B)  requirements). 

American  Samoa — Region  IX 

Water  quality  standards  for  the 
Territory  of  American  Samoa  are 
contain^  in;  Section  2AXt201  through 
24.0211  of  the  American  Samoa 
Administrative  Code. 

Revisions:  Adopted  numeric  criteria 
based  on  national  criteria  guidance,  a 
revised  narrative  prohibitkm  on  toxicity 
and  numeric  limits  on  ambient  and 
whole  effluent  toxicity  to  fully  satisfy 
section  303(c)(2)(B). 

Adopted  by  the  Territory:  7  September 
1990. 

EPA  Action:  Approval.  27  September 
1990. 

California — Region  IX 

Water  quality  standards  for  the  State 
of  California  (ocean  waters)  are 
contained  in:  Amendment  of  the  Water 
Quality  Control  Plan  for  Ocean  Waters 
of  Caliifomia.  State  Water  Resources 
Control  Board  Resolution  Na  90-^. 

Revisions:  Added  numeric  standards 
for  additional  toxic  substances  to  bring 
California  ocean  waters  into  full 
compliance  with  section  303(cK2)(B). 

Adopted  by  the  State:  22  March  199a 

EPA  Action:  Approval.  28  June  1990. 

Water  quality  standards  for  the  State 
of  California  (Central  Valley  Basin  are 
contained  in:  The  Water  Quality  Control 
Plan  for  the  Sacramento  River  Basin 
(5A),  the  Sacramento-San  Joaquin  Delta 
Basin  (SB),  and  the  San  Joaquin  River 
Basin  (5C),  as  amended  by  State  Water 
Resources  Conhol  Board  Resolution  No. 
89-88. 

Revisions:  Added  or  amended 
numeric  standards  for  several  toxic 
substances  and  added  a  program 
specific  to  the  problem  of  agricultural 
drainage  in  the  San  Joaquin  River  Basin. 

Adopted  by  the  State;  21  September 
1989. 

EPA  Action:  Approval/disapproval.  13 
April  1990.  Disapproval  of  the  critical 
year  standards  for  selenium  and 


standards  for  boron  in  the  San  Joaquin 
River,  mouth  of  Merced  River  to 
Vemalls.  Also,  disapproval  of  selenium 
and  boron  standards  for  Salt  SlougK 
Mud  Slough  (north),  San  Joaquin  Rjver 
from  Sack  Dam  to  mouth  of  Merced 
River. 

Water  quality  standards  for  the  State 
of  California  (San  Francisco  bay/ 
Sacramento-San  Joaquin  Delta  Estuary 
are  contained  in:  The  Water  Quality 
Control  Plan  for  Salinity  for  the  San 
Francisco  Bay/Sacramento-San  Joaquin 
Delta  Estuary  (Bay/Delta  Plan).  State 
Water  Resources  Control  Board 
Resolution  No.  91-34. 

Revisions:  Amended  standards 
including  numeric  standards  for  salinity, 
temperature,  and  dissolved  oxygen. 
Adopted  by  the  State:  1  May  1991. 
EPA  Action:  Approval/disapproval.  3 
September  1991.  Disapproval  for  failure 
to  protect  Estuarine  Habitat  and  other 
designated  Hsh  and  wildlife  uses  of  the 
estuary.  Also  disapproved  certain 
salinity  and  temperature  standards. 

Hawaii — Region  IX 

Water  quality  standards  for  the  State 
of  Hawaii  are  contained  in:  Hawaii 
Administrative  Rules  Chapters  11-54. 

Revisions:  Added  numeric  standards 
for  97  toxic  pollutants.  Amended 
existing  marine  bacteriological 
standards  to  make  them  more  stringent 
Adopted  by  the  State:  8  January  1990 
EPA  Action:  Approval  9  May  1990 

Nevada — Region  IX 

Water  quality  standards  for  the  State 
of  Nevada  are  contained  in:  Nevada 
Administrative  Code,  Water  Pollution 
Control  Provisions  (NAC). 

Revisions:  Revised  standards  for  the 
Snake  River  Basin. 

Adopted  by  the  State:  28  September 

1989.  Certified  by  AG  28  September 

1990. 

EPA  Action:  Aw>roval.  22  January 

1991. 

Revisions: 

NAC  445.108,  definition  of  toxic 
materials 

NAC  445.119,  narrative  water  quality 
standard  for  Toxic  pollutants. 

NAC  445.1339,  numeric  water  quality 
standards  for  toxics. 

Repealed: 

NAC  445.13472 
NAC  445. 1391 

Previous  numeric  WQS  toxics 
Deleted: 

NAC  445.117,  numeric  water  quality 
gmdetines  in  Tables  B&C 
Adopted  by  the  State; 

29  Novendier  1988 
28  September  1989 
2  May  1990 


Certified  by  AC:  28  September  1999 
EPA  Action:  Approval/ disapproval.  16  - 
January  1991.  Disapproval  of  NAC 
445.1339;  445.13472;  and  445.1391  in  part. 

Trust  Territory  of  dte  Pacific  Islands 
(Palau} — Region  IX 

Water  quality  standards  for  the  Trust 
Territory  (Palau)  are  contained  in: 

Marine  and  Forest  Water  Quality 
Standard  Regulations;  Contained  in  title 
24  of  the  Palau  National  Code.  Chapter 
1.  Environmental  Quality  Protection  Act 
Revisions:  Added  numeric  standards 
for  additional  toxic  substances  and 
amended  narrative  to  bring  Palau 
standards  into  full  compliance  with 
Section  303(c)(2)(B). 

Adopted  by  the  Territory:  7  November 

1990 

EPA  Action:  Approval  11  January 

1991 

Alaska — Region  X 

Water  quality  standards  for  the  State 
of  Alaska  are  contained  in:  Title  18 
Chapter  70  of  the  Alaska  Administrative 
Code,  “Water  Quality  Standard 
Regulations.” 

Revisions:  Stream  reclassification  for 
Tolvane  River/Livengood  Creek. 

Adopted  by  the  State:  30  November 

1989 

EPA  Action:  Approval.  17  December 

1990 

Idaho — Region  X 

Water  quality  standards  for  the  State 
of  Idaho  are  contained  in:  Title  1 
Chapter  2  of  the  kleiho  Administrative 
Procedures  Act  “Water  Quality 
Standards  and  Waste  Water  Treatment 
Regulations.” 

Revisions:  Antidegradation  Policy. 
Adc^ted  by  the  State:  23  February 
1990 

EPA  Action:  Approval.  30  November 
1990. 

(FR  Doc.  92-11594  Filed  5-15-92;  MS  am) 
BtLUNa  CODE 


FEDERAL  COMMUNICATIONS 
COMMISSION 

Privacy  Act  t>f  1974;  Systems  of 
Records 

AQENCV:  Federal  Coaamunications 
Commission  (FCC). 

ACTKMC  Notice;  proposed  new  systems 
of  records,  proposed  new  routine  uses, 
altered  systmns  of  records,  and 
elimination  of  two  systems  of  records. 

summary:  As  required  by  the  ftivacy 
Act  of  1974, 5  UB.C.  552a(e)(4}.  this 
document  sets  forth  notice  of  the 
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existence  of  the  systems  of  records 
maintained  by  the  FCC.  This  notice  also 
proposes  to  establish  four  new  systems 
of  records,  alter  seven  existing  systems, 
and  eliminate  two  systems  of  records 
that  are  no  longer  used  by  the 
Commission.  For  the  convenience  of  the 
reader,  the  agency  eliminated  using 
“Blanket  Routine  Uses"  and  listed  the 
routine  uses  in  the  body  of  the  notice 
itself.  This  notice  provides  and  makes 
readily  available  in  one  issue  of  the 
Federal  Register  an  accurate  and 
complete  text,  with  administrative  and 
editorial  changes,  for  the  FCC’s  notices 
for  use  by  individuals  and  by  agency 
Privacy  Act  officials. 

DATES:  The  notices  with  the 
administrative  and  editorial  changes  are 
effective  on  May  18, 1992.  Written 
comments  on  the  proposed  new  and 
altered  systems  should  be  received  by 
June  17, 1992.  All  proposals  shall  be 
effective  after  this  date,  unless  FCC 
receives  comments  that  would  require  a 
contrary  determination.  As  required  by 
5  U.S.C.  552a(o}  of  the  Privacy  Act,  the 
FCC  submitted  reports  on  the  new  and 
altered  systems  to  both  Houses  of 
Congress  and  to  the  Office  of 
Management  and  Budget.  For  three  of 
the  new  systems  of  records  proposed 
below  (FCC/Central-9,  FCC/OIG-1,  and 
FCC/OIG-2),  FCC  is  requesting  a  waiver 
from  OMB  of  its  60-day  advance  review 
period.  If  OMB  grants  the  waiver,  the 
three  proposed  new  systems  will  be 
effective  June  17, 1992  and  the  remaining 
systems  will  become  effective  July  17, 
1992,  unless  FCC  receives  comments 
which  would  require  a  contrary 
determination. 

addresses:  Comments  should  be 
mailed  to  William  A.  Cline.  Privacy  Act 
Officer,  Information  and  Records 
Management  Branch,  room  416,  Federal 
Communications  Commission.  1919  M 
Street,  NW.,  Washington,  DC  20554. 
Written  comments  will  be  available  for 
inspection  at  the  above  address 
between  9  a.m.  and  4  p.m.,  Monday 
through  Friday. 

FOR  FURTHER  INFORMATION  CONTACT: 

William  A.  Cline,  Privacy  Act  Officer. 
Information  and  Records  Management 
Branch,  room  416,  Federal 
Communications  Commission,  1919  M 
Street,  NW.,  Washington,  DC  20554, 
(202)  632-7513. 

SUPPLEMENTARY  INFORMATION:  The  FCC 

previously  gave  complete  notice  of  its 
systems  of  records  by  publication  in  the 
Federal  Register,  September  2, 1988,  (53 
FR  34149).  Since  that  publication,  the 
Commission  has  made  both  substantive 
and  non-substantive  changes  to  its 
systems  of  records.  Therefore,  a 
complete  copy  of  the  Commission’s 


systems  of  records  presently  can  be 
obtained  only  by  referring  to  several 
Federal  Register  notices.  By  this  action, 
the  Commission  is  publishing  the 
complete  text  of  all  of  its  systems 
notices  to  provide  a  current,  easily 
accessible  compilation. 

The  proposed  changes  in  this  notice 
result  from:  (1)  Editorial  changes  to  the 
existing  systems  notices  to  simplify  and 
clarify;  (2)  the  renaming  of  one  system 
from  FCC/OMD-5  to  FCC/FOB-3. 

“State  and  Operational  Areas 
Emergency  Communications  Committee 
Membership;”  (3)  the  addition  of  four 
new  systems  of  records.  FCC/Central-3, 
“Employee  Assistance  Program  Case 
Files,”  FCC /Central-9,  “Denial  of 
Federal  Benefits  (Drug  Debarment  List),” 
FCC/OIG-1,  “Criminal  Investigative 
Files,”  and  rcC/OIG-2,  “General 
Investigative  Files;  (4)  the  alteration  of 
seven  existing  systems  of  records,  FCC/ 
Central-2,  “Employee  Locator  Card 
Files,”  FCC/CCB-l,  “Complaints  and 
Inquiries  Files,”  FCC/CCB-4.  “Public 
Land  Mobile  Individual  Users  Files, 
“FCC/OGC-5,  “Parties  with  Pending 
Civil  Cases  Before  Any  District  Court 
That  Affect  the  Commission,”  FCC/ 
OGC-7.  “Garnishment  and  Levy  of 
Wages,”  FCC/PRB-2,  “Application  and 
License  File,”  and  “FCC/PRB-4,  “Private 
Radio  Bureau  Compliance;”  and  (5)  the 
deletion  of  two  systems  of  records, 
FCC/Central-4,  “Employee  Activity 
Reporting  System,”  and  FCC/Central-8, 
“Telephone  Call  Detail  Records.” 

A  brief  description  of  the  changes 
follows: 

FCC/Central-2,  “Employee  Locator 
Card  Files.”  This  system  is  being 
amended  to  reflect  a  new  purpose  for 
which  the  information  is  collected.  The 
information  collected  will  be  used  in 
preparing  and  updating  organizational 
location  and  telephone  number  of 
individual  office  employees  in  order  to 
deliver  incoming  mail  more  efficiently. 

FCC/Central-3,  “Employee  Assistance 
Program  Case  Files.”  This  proposed  new 
system  of  records  contains  information 
regarding  FCC  employees  who 
participate  in  FCC’s  Employee 
Assistance  Program,  which  provides  for 
identification  and  referral  of  employees 
for  treatment  of  and  counseling 
regarding  alcohol,  drug,  emotional  or 
other  personal  problems. 

FCC/Central-4,  “Employee  Activity 
Reporting  System”  and  FCC /Central-8, 
“Telephone  Call  Detail  Records.”  Both 
of  these  systems  are  being  deleted 
because  the  systems  are  no  longer 
required  by  the  Commission. 

FCC/Central-9,  “Denial  of  Federal 
BeneHts  (Drug  Debarment  List).”  This 
proposed  new  system  of  records  will  be 


used  for  the  automated  exchange  of 
information  between  the  Department  of 
Justice  and  the  FCC  in  connection  with 
the  implementation  of  Section  5301  of 
the  Anti-Drug  Abuse  Act  of  1988. 

FCC/CCB-l,  “Complaints  and 
Inquiries  File.”  This  system  consists  of 
records  used  by  Commission  personnel 
to  handle  and  process  complaints  and 
inquiries  received  from  individuals  and 
companies.  We  are  proposing  to  add 
three  routine  uses  to  this  system. 

Routine  use  “1”  regarding  disclosure  to 
appropriate  authorities  if  FCC  becomes 
aware  of  a  violation  of  law  is  proposed. 
Routine  “2”  regards  disclosure  when  the 
government  is  in  litigation.  Routine  “3” 
proposed  to  allow  disclosure  to  the 
Department  of  Justice  in  coimection  with 
their  responsibilities.  These  routine  uses 
are  also  being  added  to:  FCC/CCB-4, 
“Public  Land  Mobile  Individual  Users 
Files,  FCC/PRB-2,  “Application  and 
License  File.”  The  proposed  routine  use 
“3”  is  also  being  added  to  FCC/OGC-7, 
“Garnishment  and  Levy  of  Wages.”  The 
new  routine  uses  meet  the  compatibility 
criteria  since  the  information  is 
collected  for  the  purpose  of  the  routine 
use. 

FCC/CCB-4,  “Public  Land  Mobile 
Individual  Users  Files.”  This  system  is 
used  to  grant,  dismiss  or  revoke 
applications  in  the  Mobile  Services 
Division,  We  are  proposing  to  add  the 
routine  uses  noted  above. 

FCC/FOB-3,  “State  and  Operational 
Areas  Emergency  Conununications 
Committee  Membership.”  The  system 
location  has  been  changed  and  the 
authority  for  maintenance  of  the  system 
has  been  amended. 

FCC/OGC-5,  “Parties  with  Pending 
Civil  Cases  Before  Any  District  Court 
That  Affect  the  Conunission.”  The 
records  in  this  system  are  used  by 
Commission  attorneys  on  individuals 
who  have  a  miscellaneous  case 
involving  the  Commission.  We  are 
proposing  to  add  a  routine  use  to  this 
system.  This  routine  use  will  regard 
disclosure  to  the  Office  of  Personnel 
Management  regarding  pay  and  leave, 
benefits,  retirement  deductions,  and  any 
other  pertinent  information. 

FCC/OGC-7,  “Garnishment  and  Levy 
of  Wages.”  Records  in  this  system  are 
used  by  staff  attorneys  in  the  OGC’s 
office  in  directing  the  agency’s 
implementation  of  garnishment  and  levy 
orders.  We  are  proposing  to  add  the 
routine  use  noted  above  in  FCC/OGC-5. 

FCC/OIG-1,  “Criminal  Investigative 
Files”  FCC/OIG-2,  “General 
Investigative  Files.”  These  two  systems 
of  records  consist  of  investigatory  files 
compiled  and  maintained  by  the  Office 
of  Inspector  General  in  connection  with 
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its  investigation  of  allegations  of  fraud 
and  abuse  with  respect  to  programs  or 
operations  of  the  Commission.  Due  to 
the  law  enforcement  nature  of  these 
records,  the  proposed  system  is  exempt 
from  certain  provisions  of  the  Privacy 
Act,  including  disclosure  to  individuals 
who  are  sub)ect8  of  records  in  system. 
See  5  U.S.C.  552a(j)(2)  and  (k)(2).  The 
exempt  status  of  the  system  is  the 
subject  of  a  companion  notice  of 
proposed  rulemaking  to  amend  the 
FCC's  Privacy  Act  regulations.  47  CFR 
0.561  (f)  and  (g).  That  notice  is  published 
elsewhere  in  tray’s  issue  of  the  Federal 
Register.  In  general,  the  new  system. 
FCC/OIG-1  contains  information 
relating  to  possible  violations  of 
criminal  law;  the  other  system,  FCC/ 
OIG-2,  relates  to  all  other  types  of 
investigations  performed  by  the  Office 
of  Inspector  General. 

FCC/PRB-2,  “Application  and  License 
File.”  The  records  in  this  system  are 
used  for  licensing,  enforcement, 
rulemakii^,  and  other  actions  requiring 
record  information  in  the  Private  Radio 
Bureau.  We  are  proposing  to  add  routine 
uses  1,  2,  and  3  as  noted  above  in  FCC/ 
CCB-1. 

FCC/PRB-4,  “Private  Radio  Bureau 
Compliance.”  This  system  is  being 
revised  to  reflect  that  the  categories  of 
records  have  been  expanded  to  cover  a 
computer  case  log.  We  are  proposing  to 
add  all  three  routine  uses  as  noted 
above  in  FCC/CCB-1. 

A  complete  list  of  all  FCC  systems  of 
records  is  published  below.  The 
complete  text  of  the  notices  follows. 

Table  of  Contents 

FCC/Central-l  Pay.  Leave,  and  Travel 
Records. 

FCC/ Central-2  Employee  Locator  Card 
Files. 

FCC/Central-3  Employee  Assistance 
Program  Case  Files. 

FCC/Central-5  Alcoholism  and  Drug  Case 
Files. 

FCC/Central-6  Personnel  Investigation 
Records. 

FCC/Central-7  Freedom  of  Information  Act 
Case  Files. 

FCC/Central-9  Denial  of  Federal  Benefits 
(Drug  Debarment  List). 

FCC/CCB-1  Complaints  and  Inquiries  File. 
FCC/CCB-4  Public  Land  Mobile  Individual 
Users  File. 

FCC/FOB-1  Radio  Operator  Records. 
FCC/FOB-2  Violators  File. 

FCC/FOB-3  State  and  Operational  Areas 
Emergency  Commissions  Committee 
Membership. 

FCC/OET-1  Experimental  Radio  Station 
License  Files. 

FCC/OGC-1  Alleged  Violators  File  (Ex 
Parte  Rules). 

FCC/OGC-2  Attorney  Misconduct  Files. 
FCC/OCC-3  Employee  Complaint 
Adjudication. 


FCC/OGC-4  Parties  Involved  in  Current 
Litigation  Before  Federal  Courts. 
FCC/OGC-5  Parties  with  Pending  Civil 
Cases  Before  Any  District  Court  That 
Affect  the  Commission. 

FCC/ OGC-6  Private  or  Civil  Injury 
Claimants. 

FCC/OGC-7  Garnishment  and  Levy  of 
Wages. 

FCC/OIG-1  Criminal  Investigative  Files. 
FCC/OIG-2  General  Investigative  Files. 
FCC/OMD-2  Labor  and  Employee 
Relations  Case  Files. 

FCC/OMD-3  Federal  Advisory  Conunittee 
Membership  File. 

FCC/OMD-4  Security  Offrce  Control  Files. 
FCC/OMD-6  Records  of  Money  Received. 

Reftmded,  and  Returned. 

FCC/PRB-2  Application  and  License  Fde. 
FCC/PRB-4  Private  Radio  Bureau 
Compliance. 

FCC/PR^5  Application  Review  List  for 
Present  or  Former  Licensees.  Operators 
or  Unlicensed  Persons  Operating  Radio 
Equipment  Improperly. 

Federal  Communications  Commission. 

Donna  R.  Searcy, 

Secretary. 

FCC/CentraH 
SYSTEM  MAINE: 

Pay,  Leave,  and  Travel  Records. 

SYSTEM  location: 

Financial  Management  Division. 
Associate  Managing  Director, 
Operations,  Office  of  Managing 
Director:  administrative  offices  of  the 
Federal  Communications  Commission 
(FCC).  1919  M  Street,  NW.,  Washington. 
DC  20554:  and  FCC  field  offices.  (See 
FCC  telephone  directory  for  field  office 
addresses.) 

CATEGORIES  OF  MDIVIOUALS  COVEREO  BY  THE 
SYSTEM: 

All  Commission  employees. 

CATEGORIES  OF  RECORDS  IN  THE  SYSTEM: 

Contains  various  records  required  to 
administer  the  pay,  leave,  and  travel 
requirements  of  the  Commission. 

AUTHORITY  FOR  MAINTEMANCE  OF  THE 
SYSTEM: 

44  U.S.C.  Sections  3101,  3102.  3309. 

PURPOSE(S): 

1.  To  authorize  pajrroll  deductions  for 
allotments,  savings  bonds,  charitable 
contributions,  union  dues,  health 
benefits  and  life  insurance;  collect 
indebtedness  for  overpayment  of  salary 
and  unpaid  Internal  Revenue  taxes;  pay 
income  tax  obligation  to  Internal 
Revenue  Service;  authorize  issuing  of 
salary  checks  by  Treasury  Department; 
obtain  reimbursement  of  travel 
expenses  for  official  business;  report 
gross  wages  and  separation  information 
for  unemployment  compensation:  pay 


any  uncollected  cooapensation  due  a 
deceased  employee;  and  provide  for  a 
sumnuiry  of  employees  payroll  data  and 
retirement  contributions. 

2.  As  a  data  source  for  management 
information  for  production  of  sinnraary 
descriptive  statistics  and  analytical 
studies  in  support  of  the  function  for 
which  the  records  are  collected  and 
maintained,  or  for  related  personnel 
management  functions  or  manpower 
studies;  may  also  be  utilized  to  res];>ond 
to  general  requests  for  statistical 
information  (without  personal 
identification  of  individuals)  under  tiie 
Freedom  of  Information  Act  or  to  locate 
specific  individuals  for  personnel 
research  or  other  personnel 
management  functions. 

ROUTINE  USES  OF  RECORDS  MAINTAINEO  IN 
THE  SYSTBN,  INCUIOINO  CATEGORIES  OF 
USERS  AND  THE  PURPOSES  OF  SUCH  USES: 

1.  Where  there  is  an  indication  of  a 
violation  or  potential  violation  of  a 
statute,  regulation,  rule,  or  order, 
records  from  this  system  may  be 
referred  to  the  apprcqiriate  Federal, 
state,  or  local  agency  responsible  for 
investigating  or  presecuting  a  violation 
or  for  enforcing  or  implementing  the 
statute,  rule,  regulation  or  order. 

2.  A  record  from  this  system  may  be 
disclosed  to  request  infcnmation  from  a 
federal  state,  or  local  agency 
maintaining  civil,  criminal,  or  other 
relevant  enforcement  information  or 
other  pertinent  information,  such  as 
licenses,  if  necessary  to  obtain 
information  relevant  to  a  Commission 
decision  concerning  the  hiring  or 
retention  of  an  employee,  the  issuance 
of  a  security  clearance,  the  letting  of  a 
contracL  or  the  issuance  of  a  license, 
grant  or  other  benefit 

3.  A  record  from  this  system  may  be 
disclosed  to  a  Federal  agency,  in 
response  to  its  request  in  connection 
with  the  hiring  or  retention  of  an 
employee,  the  issuance  of  a  security 
clearance,  the  reporting  of  an 
investigation  of  an  employee,  the  letting 
of  a  contract,  or  the  issuance  of  a 
license,  grant  or  other  benefit. 

4.  A  record  on  an  individual  in  this 
system  of  a  records  may  be  disclosed  to 
a  Congressional  office  in  response  to  an 
inquiry  the  individual  has  made  to  the 
Congressional  office. 

5.  A  record  from  this  system  of 
records  may  be  disclosed  to  GAS  and 
NARA  for  the  purpose  of  records 
management  inspections  conducted 
under  authority  of  44  U.S.C.  2904  and 
2906.  Such  disclosure  shall  not  be  tised 
to  make  a  determination  about 
individuals. 
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6.  A  record  on  an  individual  in  this 
system  of  records  may  be  disclosed, 
where  pertinent,  in  any  legal  proceeding 
to  whi^  the  Commission  is  a  party 
before  a  court  or  administrative  body. 

7.  A  record  from  this  system  of 
records  may  be  disclosed  to  the 
Department  of  Justice  or  in  a  proceeding 
before  a  court  or  adjudicative  body 
when: 

(a)  The  United  States,  the 
Commission,  a  component  of  the 
Commission,  or.  when  represented  by 
the  government  an  employee  of  the 
Commission  is  a  party  to  litigation  or 
anticipated  litigation  or  has  an  interest 
in  sudi  litigation,  and 

(b)  The  Commission  determines  that 
the  disclosure  is  relevant  or  necessary 
to  the  litigation. 

8.  A  record  in  this  system  of  records 
may  be  disclosed  to  the  Office  of 
Personnel  Management  in  order  for  it  to 
carry  out  its  legally  authorized 
Government-wide  functions  and  duties. 

In  each  of  these  cases,  the  FCC  will 
determine  whether  disclosure  of  the 
records  is  compatible  with  the  purpose 
for  which  the  records  were  collected. 

P0UCIE8  AND  PRACTICES  FOR  STORING, 
RETRICVINO,  ACCESSING,  RETAINING,  AND 
DISPOSING  OF  RECORDS  IN  THE  SYSTEM: 

storage: 

Records  are  maintained  in  manual 
files  in  folders,  cards,  magnetic  tapes, 
and  loose  leaf  binders. 

retrievabiuty: 

Records  are  indexed  by  name. 

SAFEGUARDS: 

Records  are  maintained  in  filing 
cabinets  in  an  office  that  is  locked  when 
not  occupied  by  staff.  Records  are 
available  only  to  authorized  personnel 
whose  duties  require  access. 

RETENTION  AND  disposal: 

Records  are  maintained  for  varying 
periods  of  time  from  one  year  to 
permanently  in  accordance  with 
General  Records  Schedules  issued  by 
the  National  Archives  and  Records 
Administration.  Disposal  is  by 
shredding. 

SYSTEM  MANAGER(S)  AND  ADDRESS: 

Managing  Director,  Office  of  the 
Managing  Director,  FCC,  1919  M  St. 
NW.,  Washington,  DC  20554  or  the 
appropriate  adminsistrative  office  in 
which  the  individual  is  employed. 

NOTIFICATION  PROCEDURE: 

Address  inquiries  to  the  system 
manager.  It  is  necessary  to  furnish  the 
following  information  in  order  to 
identify  the  individual  whose  records 
are  requested. 


A.  Full  name. 

B.  Date  of  Birth. 

C.  Social  Security  Number. 

D.  Mailing  address  to  which  the  reply 

should  be  mailed. 

RECORD  ACCESS  PROCEDURES: 

Same  as  above.  Requesters  should 
reasonably  specify  the  record  contents 
being  sou^t. 

CONTESTING  RECORD  PROCEDURES: 

Same  as  above.  Requesters  should 
reasonably  specify  the  record  contents 
being  contested. 

RECORD  SOURCE  CATEGORIES: 

Information  is  provided  by 
management  officials  and  by  the 
individuals  on  whom  the  record  is 
maintained. 

FCC/Central-2 

SYSTEM  NAME: 

Employee  Locator  Card  Files. 

SYSTEM  location: 

Mailroom  and  administrative  offices 
of  the  Federal  Communcations 
Commission  (FCC),  1919  M  Street.  NW., 
2025  M  Street,  NW.,  and  2000  L  Street, 
NW.,  Washington,  DC  20554,  and  FCC 
field  offices.  (See  FCC  telephone 
directory  for  field  office  addresses.) 

CATEGORIES  OF  INDIVIDUALS  COVERED  BY  THE 

system: 

Current  employees  of  the  Federal 
Communication  Commission. 

CATEGORIES  OF  RECORDS  IN  THE  SYSTEM: 

This  system  contains  information 
regarding  the  organizational  location 
and  telephone  number  of  individual 
office  employees.  This  system  also 
contains  the  home  address  and 
telephone  number  of  the  employee  and 
the  name,  address,  and  telephone 
number  of  an  individual  to  contact  in  the 
event  of  a  medical  or  other  emergency 
involving  the  employee. 

AUTHORITY  FOR  MAINTENANCE  OF  THE 

system: 

5  U.S.C.  301. 

PURPOSE(S): 

1.  Information  in  this  system  of 
records  is  collected  for  use  by  the 
mailroom  in  preparing  and  updating 
organizational  location  and  telephone 
number  of  individual  office  employees 
in  order  to  deliver  incoming  mail  more 
efficiently. 

2.  The  records  in  this  system  also 
serve  to  identify  an  individual  for  office 
officials  to  contact,  should  an 
emergency  of  a  medical  or  other  nature 
involving  the  employee  occurs  while  the 
employee  is  on  the  job. 


ROUTINE  USES  OF  RECORDS  MAINTAINED  IN 
THE  SYSTEM,  INCLUDING  CATEGORIES  OF 
USERS  ANO  THE  PURPOSES  OF  SUCH  USES: 

None. 

POLICIES  AND  PRACTICES  FOR  STORING, 
RETRIEVING,  ACCESSING,  RETAINING,  AND 
DISPOSING  OF  RECORDS  IN  THE  SYSTEM: 

STORAGE: 

Records  are  maintained  on  cards  or  3" 
X  5"  paper. 

retrievabiuty: 

Records  are  retrieved  by  name  of 
individual  employee. 

safeguards: 

Records  are  maintained  in  secured 
areas  and  are  available  only  to 
authorized  personnel  whose  duties 
require  access. 

RETENTION  AND  DISPOSAU 

Records  are  maintained  as  long  as  the 
individual  is  an  employee  of  the 
Commission.  Expired  records  are 
destroyed  by  shredding. 

SYSTEM  MANAGER(S)  ANO  ADDRESS: 

Appropriate  Personnel  or 
administrative  office  in  which  the 
employee  is  employed. 

NOTIFICATION  PROCEDURE: 

FCC  employees  wishing  to  inquire 
whether  this  system  contains 
information  about  them  should  contact 
the  appropriate  FCC  administrative 
officer  where  employed.  Individuals 
must  supply  their  full  name  in  order  for 
records  to  be  located  and  identified. 

RECORD  ACCESS  PROCEDURES: 

Same  as  above. 

CONTESTING  RECORD  PROCEDURES: 

Same  as  above. 

RECORD  SOURCE  CATEGORIES: 

Individual  on  whom  the  record  is 
maintained. 

FCC/Central-3 

SYSTEM  name: 

Employee  Assistance  Program  Case 
Files. 

SYSTEM  location: 

Employee  Assistance  Program  (EAP), 
Office  of  Associate  Managing  Director, 
Human  Resources  Management,  Office 
of  Managing  Director,  Federal 
Communications  Commission  (FCC). 
1919  M  Street,  NW.,  Washington,  DC 
20554. 
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CATEGORIES  OF  INDIVIDUALS  COVERED  BY  THE 

system: 

FCC  employees  who  seek  guidance 
and  counseling  through  the  agency's 
Employee  Assistance  Program. 

CATEGORIES  OF  RECORDS  IN  THE  SYSTEM: 

May  contain  information  relating  to 
individuals  counseled  by  the  Employee 
Assistance  Program  including 
supervisor’s  referral,  (if  the  employee 
was  referred  by  the  supervisor),  and 
notes  or  records  made  by  the  counselor 
of  discussions  held  with  the  employee. 

AUTHORITY  FOR  MAINTENANCE  OF  THE  ' 

system: 

42  U.S.C.  290dd-3,  290ee-3:  42  CFR 
part  2  (52  FR  21796,  June  9, 1987);  FPM 
297-4. 

PURPOSE(S): 

The  records  in  this  system  contain 
information  on  FCC  employees  who 
participate  in  FCC’s  Employee 
Assistance  Program.  This  program 
provides  for  identification  and  referral 
of  employees  for  treatment  of  and 
counseling  regarding  alcohol,  and  drug 
abuse,  other  addiction  disorders,  and 
emotional  or  personal  problems. 

ROUTINE  USES  OF  RECORDS  MAINTAINED  IN 
THE  SYSTEM,  INCLUDING  CATEGORIES  OF 
USERS  AND  THE  PURPOSES  OF  SUCH  USES: 

These  records  and  information  in 
these  records  may  be  used: 

1.  Disclosure  of  the  records  to 
authorized  personnel  that  administers 
the  FCC’s  Employee  Assistance 
Program. 

2.  Disclosure  of  the  records  to  medical 
personnel  to  meet  a  bona  bde  medical 
emergency. 

3.  Disclosure  of  records  to  qualified 
personnel  for  the  purpose  of  conducting 
scientific  research,  management  audits, 
financial  audits,  or  program  evaluation, 
but  such  personnel  may  not  identify, 
directly  or  indirectly,  any  individual 
patient  in  any  report  or  otherwise 
disclosure  patient  identities  in  any 
manner  (when  such  records  are 
provided  to  qualified  researchers 
employed  by  the  Commission,  all  patient 
identifying  information  shall  be 
removed). 

Note:  Disclosure  of  these  records  to  other 
than  Commission  officials  having  the  need  to 
know  or  the  subject  individual  is  rarely 
made.  Disclosures  of  information  pertaining 
to  an  individual  with  a  history  of  alcohol  or 
drug  abuse  must  be  made  in  accordance  with 
regulations  regarding  the  conHdentiality  of 
alcohol  and  drug  abuse  patient  records, 
which  are  set  forth  out  42  CFR  part  2. 

Records  pertaining  to  the  physical  and 
mental  fitness  of  employees  are  as  a  matter 
of  Commission  policy,  afforded  the  same 
degree  of  confidentiality  and  are  generally 
not  disclosed. 


POU«E8  AND  PRACTICES  FOR  STORING, 
RETRIEVING,  ACCESSING,  RETAINING,  AND 
DISPOSING  OF  RECORDS  IN  THE  SYSTEM: 

STORAGE: 

Records  are  stored  in  locked  metal 
cabinets  in  the  Personnel  Office. 

RETRIEV  ability: 

Records  are  filed  and  retrieved  by  a 
case  file  identification  number.  Files 
only  have  employee  FIRST  names  in 
them,  and  the  employee  name  list 
associated  with  case  number  is  kept  in  a 
separate  locked  safe  in  a  separate 
combination  locked  office  of  the 
Program  Administrator. 

SAFEGUARDS: 

Records  are  maintained  in  locked 
cabinets  accessible  only  to  Employee 
Assistance  Program  personnel. 

RETENTION  AND  DISPOSAL: 

Records  are  retained  until  three  years 
after  the  employee  has  ceased  contact 
with  the  counselor  or  until  the 
employee's  separation  or  transfer, 
whichever  comes  first,  at  which  time 
they  are  destroyed  by  shredding. 

SYSTEM  MANAGERfS)  AND  ADDRESS: 

Employee  Assistance  Program 
Coordinator,  Office  of  Managing 
Director,  FCC,  1919  M  Street,  NW.. 
Washington,  DC  20554. 

NOTinCATION  procedure: 

Address  inquiries  to  the  system 
manager. 

RECORD  ACCESS  PROCEDURE: 

Same  as  above. 

CONTESTING  RECORD  PROCEDURES: 

same  as  above. 

RECORD  SOURCE  CATEGORIES: 

Employee,  employee’s  supervisor,  and 
counselors. 

FCC/CentraPS 

SYSTEM  name: 

Alcoholism  and  Drug  Abuse  Case 
Files. 

SYSTEM  location: 

Labor  Relations  and  Workforce 
Effectiveness  Division,  Office  of 
Associate  Managing  Director,  Human 
Resources  Management,  Office  of 
Managing  Director,  Federal 
Communications  Commission  (FCC).  ' 
1919  M  Street.  NW.,  Washington,  DC 
20554. 

CATEGORIES  OF  INDIVIDUALS  COVERED  BY  THE 
SYSTEM: 

FCC  employees  who  seek  guidance 
and  counseling  through  the  agency 
Alcoholism  and  Drug  Abuse  Program. 


CATEGORIES  OF  RECORDS  IN  THE  SYSTEM: 

Personal  history  as  it  relates  to  the 
employee’s  problem.  Records  on 
employees  referred  for  counseling. 

AUTHORITY  FOR  MAINTENANCE  OF  THE 
SYSTEM: 

FPM  792. 

PURPOSE(S): 

Reference  material  for  the  use  of  the 
Program  Administrator  and  Counselors. 

ROUTINE  USES  OF  RECORDS  MAINTAINED  IN 
THE  SYSTEM,  INCLUDING  CATEGORIES  OF 
USERS  AND  THE  PURPOSES  OF  SUCH  USES: 

None. 

POUaES  AND  PRACTICES  FOR  STORING, 
RETRIEVING,  ACCESSING,  RETAINING,  AND 
DISPOSING  OF  RECORDS  IN  THE  SYSTEM: 

STORAGE: 

Records  are  stored  in  locked  metal 
cabinets  in  the  Program  Administrator’s 
Office. 

retrievabiuty: 

Records  are  filed  and  retrieved  by 
name  of  employee. 

safeguards: 

Records  are  maintained  in  an  office 
that  is  locked  when  not  occupied  by  the 
Program  Administrator.  They  are 
maintained  in  strict  confidence  and  are 
accorded  the  same  security  and 
accessibility  restrictions  provided  for 
medical  records. 

RETENTION  AND  DISPOSAL: 

Records  are  kept  indefinitely  or  until 
the  employee  leaves  the  FCC.  at  which 
time  they  are  destroyed  by  shredding. 

SYSTEM  MANAGERfS)  AND  ADDRESS: 

Managing  Director,  Office  of 
Managing  Director,  FCC,  1919  M  Street, 
NW..  Washington.  DC  20554. 

NOTIFICATION  PROCEDURE: 

Address  inquiries  to  the  system 
manager. 

RECORD  ACCESS  PROCEDURE: 

Same  as  above. 

CONTESTING  RECORD  PROCEDURES: 

Same  as  above. 

RECORD  SOURCE  CATEGORIES: 

Employee,  employee’s  supervisor,  and 
counselors. 

FCC/Central^ 

SYSTEM  name: 

Personnel  Investigation  Records. 

SECURITY  classification: 

None  for  the  system:  however  items  or 
records  within  the  system  may  have 
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national  defense/foreign  policy 
classifications  up  through  secret. 

SYSTEM  LOCATION; 

Security  Operations  Staff.  Office  of 
Managing  Director.  Federal 
Communications  Commission  (FCC). 

1919  M  Street,  NW.,  Washington.  DC 
20554. 

CATEGORIES  Of  INDIVIDUALS  COVERED  BY  THE 
SYSTEM: 

1.  Current  and  former  FCC  employees 
or  applicants  for  employment  in  the 
Federal  service. 

2.  Individuals  considered  for  access  to 
classified  information  or  restricted  areas 
and/or  security  determinations  such  as 
contractors,  experts,  instructors,  and 
consultants  to  Federal  programs. 

3.  Individuals  who  are  neither 
applicants  nor  employees  of  the  Federal 
Government,  but  who  are  or  were 
involved  in  Federal  programs  under  a 
co-operative  agreement. 

CATEGORIES  OF  RECORDS  IN  THE  SYSTEM: 

These  records  contain  investigative 
information  regarding  an  individual's 
character,  conduct,  and  behavior  in  the 
community  where  he  or  she  lives  or 
lived:  arrests  and  convictions  for 
violations  against  the  law;  reports  of 
interviews  with  present  and  former 
supervisors,  co-workers,  associates, 
educators,  etc.;  reports  about  the 
qualifications  of  an  individual  for  a 
specific  position;  reports  of  inquiries 
with  law  enforcement  agencies, 
employers,  educational  institutions 
attended;  reports  of  action  after  OPM  or 
FBI  Section  8(d)  Full  Field  Investigation; 
Notices  of  Security  Investigation  and 
other  information  developed  from  the 
above  described  Certificates  of 
Clearance;  and  in  some  instances  a 
photograph  of  the  subject.  Also 
contained  is  investigative  information 
concerning  allegations  of  misconduct  by 
an  FCC  employee,  miscellaneous 
complaints  not  covered  by  the  FCCs 
formal  or  informal  grievance  procedure, 
and  inquiries  conducted  under  the 
President’s  Program  to  eliminate  waste 
and  fraud  in  Government. 

AUTHORITY  FOR  MAINTENANCE  OF  THE 
SYSTEM: 

5  CFR  part  5;  5  U.S.C.  Sections  1303, 
1304,  and  3301,  E.0. 10450  and  11222;  47 
CFR  19.735-107. 

PURPOSE(S): 

The  records  in  this  system  are  used  to 
provide  investigatory  information  for 
determinations  concerning  compliance 
with  Federal  regulations  and  for 
individual  personnel  determinations 
including  suitability  and  Htness  for 
Federal  employment,  access  to 


classified  information  or  restricted 
areas,  security  clearances,  evaluations 
of  qualification,  loyalty  to  the  U.S..  and 
evaluations  of  qualifications  and 
suitability  for  performance  of 
contractual  services  for  the  U.S. 
Government;  to  document  such 
determinations;  to  take  action  on  or 
respond  to  a  complaint  or  inquiry 
concerning  an  FCC  employee  or  to 
counsel  the  employee. 

ROUTINE  USES  OF  RECORDS  MAINTAINED  IN 
THE  SYSTEM,  INCLUOINO  CATEGORIES  OF 
USERS  AND  THE  PURPOSES  OF  SUCH  USES: 

1.  Where  there  is  an  indication  of  a 
violation  or  potential  violation  of  a 
statute,  regulation,  rule,  or  order, 
records  from  this  system  may  be 
referred  to  the  appropriate  Federal, 
state,  or  local  agency  responsible  for 
investigating  or  prosecuting  a  violation 
or  for  enforcing  or  implementing  the 
statute,  rule,  regulation  or  order. 

2.  A  record  on  an  individual  in  this 
system  of  records  may  be  disclosed  to  a 
Congressional  office  in  response  to  an 
inquiry  the  individual  has  made  to  the 
Congressional  office. 

3.  A  record  for  this  system  of  records 
may  be  disclosed  to  GSA  and  NARA  for 
the  purpose  of  records  management 
inspections  conducted  under  authority 
of  44  U.S.C.  2904  and  2«)6.  Such 
disclosure  shall  not  be  used  to  make  a 
determination  about  individuals. 

4.  A  record  on  an  individual  in  this 
system  of  records  may  be  disclosed, 
where  pertinent,  in  any  legal  proceeding 
to  which  the  Commission  is  a  party 
before  a  court  or  administrative  body. 

5.  Information  from  this  system  may 
be  disclosed  to  designated  officers  and 
employees  of  agencies,  offices,  and 
other  establishments  in  the  executive, 
legislative  and  judicial  branches  of  the 
Federal  Government,  and  the  District  of 
Columbia  Government,  when  such 
agency,  office  or  establishment  conducts 
an  investigation  of  the  individual  for  the 
purpose  of  granting  a  security  clearance, 
making  a  determination  of 
qualifications,  suitability,  or  loyalty  to 
the  United  States  Government,  or  access 
to  classified  information  or  restricted 
areas. 

6.  A  record  from  this  system  of 
records  may  be  disclosed  to  the 
Department  of  Justice  or  in  a  proceeding 
before  a  court  or  adjudicative  body 
when: 

(a)  The  United  States,  the 
Commission,  a  component  of  the 
Commission,  or.  when  represented  by 
the  government,  an  employee  of  the 
Commission  is  a  party  to  litigation  or 
anticipated  litigation  or  has  an  interest 
in  such  litigation,  and 


(b)  The  Commission  determines  that 
the  disclosure  is  relevant  or  necessary 
to  the  litigation. 

In  each  of  these  cases,  the  FCC  wilt 
determine  whether  disclosure  of  the 
records  is  compatible  with  the  purpose 
for  which  the  records  were  collected. 

POLICIES  AND  PRACTICES  FOR  STORINO, 
RETRIEVING,  ACCESSING,  IKTAININO,  AND 
DISPOSING  OF  RECORDS  IN  THE  SYSTEM: 

STORAGE: 

File  Folders. 

retrievabiuty: 

Records  are  retrieved  by  name  of  the 
individual  subject. 

SAFEGUARDS: 

Records  are  maintained  within  a 
secure,  access-controlled  area,  and 
stored  in  approved  security  containers 
Access  is  limited  to  cleared  Security 
Officer  personnel  and  to  Commission 
officials  on  a  “need  to  know”  basis 
when  required  to  take  decisional  action 
on  the  records. 

RETENTION  AND  DISPOSAL: 

Records  are  retained  during 
employment  or  while  individual  is 
actively  involved  in  federal  program.  As 
appropriate,  records  are  returned  to 
investigating  agencies  after  employment 
terminates.  Those  records  originated  by 
the  FCC  are  retained  for  20  years  from 
the  date  of  the  most  recent  investigative 
activity.  Records  are  destroyed  by 
burning. 

SYSTEM  MANAGERfS)  AND  ADDRESS: 

Managing  Director,  Office  of 
Managing  Director.  FCC,  1919  M  Street, 
NW..  Washington.  DC  20554. 

NOTIFICATION,  RECORD  ACCESS  AND 
CONTESTWO  RECORD  PROCEDURES: 

This  system  is  exempt  from  the 
requirement  that  the  agency  publish  the 
procedures  for  notifying  an  individual, 
at  his  or  her  request,  if  the  system 
contains  a  record  pertaining  to  him/her, 
for  gaining  access  to  such  record,  and 
for  contesting  the  contents  of  the  record. 

RECORD  SOURCE  CATEGORIES: 

This  system  is  exempt  from  the 
requirement  that  the  agency  publish  the 
categories  of  sources  of  records  in  this 
system. 

EXEMPTION  FROM  CERTAIN  PROVISIONS  OF  THE 
act: 

This  system  of  records  is  exempt  from 
subsections  (c)(3).  (d).  (e)(1),  (e)(4)(G), 
(H)  and  (I),  and  (f)  of  the  Privacy  Act  of 
1974,  5  U.S.C.  552(a).  and  from  §§  0.554- 
0.557  of  the  Commission’s  rules.  These 
provisions  concern  the  notifrcation. 
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record  access  and  contesting  procedures 
described  above,  and  also  the 
publication  of  record  sources.  The 
system  is  exempt  from  these  provisions 
because  it  contains  the  following  t3rpes 
of  information: 

1.  Investigatory  material  compiled  for 
law  enforcement  purposes  as  defined  in 
section  (k](2)  of  the  IMvacy  Act 

2.  Properly  classified  information, 
obtained  frt)m  another  Federal  agency 
during  the  course  of  a  personnel 
investigation,  which  pertains  to  national 
defense  and  foreign  policy,  as  stated  in 
section  (k)(l)  of  the  Privacy  Act 

3.  Investigatory  material  compiled 
solely  for  the  purpose  of  determining 
suitability,  eligibility,  or  qualifications 
for  Federal  civilian  employment  as 
described  in  section  (k)(5)  of  the  Privacy 
Act. 

FCC/Central-7 
SYSTEM  name: 

Freedom  of  Information  Act  Case 
Files. 

SYSTEM  locahon: 

Offices  handling  request.  Federal 
Communications  Commission  (FCC), 
1919  M  Street  NW.;  2025  M  Street,  NW., 
and  200  L  Street  NW.,  Washington,  DC 
20554,  and  FCC  field  offices.  (See  FCC 
telephone  directory  for  field  office 
addresses.) 

CATEOORtES  OF  INOtVIDUALS  COVERED  BY 
THIS  system: 

Individuals  or  organizations 
requesting  access  to  inspect  and/or 
copy  records  of  the  Commission  imder 
provisions  of  the  Freedom  of 
Information  Act  (FOLA). 

CATEGORIES  OF  RECORDS  IN  THE  SYSTEM: 

Name,  address,  and  other  information 
about  the  requester  and  the  records 
sought. 

AUTHORITY  FOR  MAINTENANCE  OF  THE 
SYSTEM: 

5  U.S.C.  552,  Freedom  of  Information 
Act. 

PURPOSE(S): 

Records  are  available  to  FOIA  staff 
involved  in  correspondence  and 
investigative  processes,  including 
appeals  officials  and  members  of  the 
FCC  General  Counsel  staff. 

ROUTINE  USES  OF  RECORDS  MAINTAINED  IN 
THE  SYSTEM,' INCLUOINO  CATEGORIES  OF 
USERS  AND  THE  PURPOSES  OF  SUCH  USES: 

1.  In  the  event  the  Commission  deems 
it  desirable  or  necessary,  in  determining 
whether  particular  records  are  required 
to  be  disclosed  under  the  Freedom  of 
Information  Act  (FOLA),  disclosure  may 


be  made  to  the  Department  of  Justice  for 
the  purpose  of  obtaining  its  advice. 

2.  Where  the  appropriate  official  of 
the  Commission,  pursuant  to  the 
Commission’s  FOIA  Regulation 
determines  that  it  is  in  the  public 
interest  to  disclose  a  record  which  is 
otherwise  exempt  from  mandatory 
disclosure,  disclosure  may  be  made  from 
the  system  of  records. 

3.  'The  Commission  contracts  with  a 
private  firm  for  the  purpose  of  searching, 
duplicating,  and  distributing  to  the 
public  the  dociunents  maintained  by  the 
Commission  and  available  for 
inspection  under  the  Act.  The  cohtractor 
is  required  to  maintain  Privacy  Act 
safeguards  on  such  records. 

4.  A  record  on  an  individual  in  this 
system  may  be  disclosed  to  a 
Congressional  office  in  response  to  an 
inquiry  the  individual  has  made  to  the 
Congressional  office.  ^ 

5.  In  the  event  of  litigation  where  the 
defendant  is  (a)  the  Commission,  or  any 
employee  of  ffie  Commission  in  his  or 
her  official  capacity:  (b)  the  United 
States  where  the  Commission 
determines  that  the  claim,  if  successful, 
is  llikely  to  directly  affect  Commission 
operations;  or  (c)  any  Commission 
employee  in  his  or  her  individual 
capacity  where  the  Justice  Department 
has  agreed  to  represent  such  employee, 
the  Commission  may  disclose  such 
records  as  it  deems  desirable  or 
necessary  to  the  Department  of  Justice 
to  enable  that  Department  to  present  an 
effective  defense. 

In  each  of  these  cases,  the  FCC  will 
determine  whether  disclosure  of  the 
records  is  compatible  with  the  purpose 
for  which  the  records  were  collected. 

POUOE8  AND  PRACTICES  FOR  STORING, 
RETRIEVING,  ACCESSING,  RETAINING,  AND 
DISPOSINO  OF  RECORDS  IN  THE  SYSTEM: 

storage: 

Paper  records  maintained  in  case  files 
(original  or  copy  of  incoming  request 
and  written  response). 

retrievabiuty: 

Records  are  indexed  by  name  of 
individual  requester. 

safeguards: 

Records  are  maintained  in  file 
cabinets  in  the  offices  of  FOIA  Liaisons 
throughout  the  Commission  with  limited 
access. 

RETENTION  AND  DISPOSAU 

Individual  case  files  are  maintained 
for  2  years  after  date  of  reply.  Denied 
requests  and  appeals  of  denials  may  be 
retained  for  longer  periods  (up  to  6  years 
after  final  action)  in  accordance  with 


FOIA  and  FCC  records  control 
schedules. 

SYSTEM  MANAOER(S)  AND  ADDRESS: 

Appropriate  bureau  or  office  chief  in 
the  Commission  located  at  1919  M 
Street,  NW.,  2025  M  Street,  NW.,  and 
2000  L  Street,  NW.,  Washington.  DC 
20554,  and  FCC  offices.  (See  FCC 
telephone  directory  for  field  office 
addresses.) 

NOTIFICATION  procedure: 

Address  inquiries  to  the  appropriate 
system  manager. 

RECORD  ACCESS  PfWCEDURES: 

Same  as  above.  • 

CONTESTING  RECORD  PROCEDURES: 

Same  as  above. 

RECORD  SOURCE  CATEGORIES: 

Individuals  and  organizations  making 
requests  under  FOIA  or  from  bureaus  or 
offices  of  the  Commission  reporting  on 
the  handling  of  such  requests  for 
inclusion  in  the  annual  report  to 
Congress. 

FCC/Central-9 

SYSTEM  name: 

Denial  of  Federal  Benefits  (Drug 
Debarment  List). 

SYSTEM  location: 

Computer  Applications  Division, 
Associate  Managing  Director, 
Information  Management.  Office  of 
Managing  Director,  Federal 
Communications  Commission  (FCC). 
1919  M  Street,  NW.,  Washington,  DC 
20554. 

CATEGORIES  OF  INDIVIDUALS  COVERED  BY  THE 

system: 

Individuals  convicted  of  ofienses 
concerning  the  distribution  or 
possession  of  controlled  substances, 
who  have  been  denied  all  Federal 
benefits  or  FCC  benefits  as  part  of  their 
sentence  pursuant  to  section  5301  of  the 
Anti-Dug  Abuse  Act  of  1988,  and  who 
have  also  filed  applications  for  any  FCC 
professional  or  commercial  license. 

CATEGORIES  OF  RECORDS  IN  THE  SYSTEM: 

The  records  within  this  system  will 
consist  of  a  data  base  provided  to  the 
FCC  from  the  Department  of  Justice 
(DOJ)  regarding  individuals  who  have 
been  denied  all  federal  benefits  or  FCC 
benefits  pursuant  to  Section  5301  of  the 
Anti-Drug  Abuse  Act  of  1988.  The  data 
elements  to  be  used  by  the  FCC  are:  (a) 
The  DOJ  identification  number  (ID)  for 
the  person  denied  Federal  benefits;  (b) 
the  person’s  name;  (C)  the  person’s  zip 
code;  and  (d)  the  starting  and  ending 
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date  of  the  denial  of  Federal  benefits. 

All  other  data  elements  in  the  data  base 
will  be  immediately  discarded. 

When  there  is  a  match  of  name  and 
address  from  the  data  base  with  the 
name  and  address  of  an  application  on 
file  with  the  FCC,  the  FCC  will  then 
obtain  fitim  DO}  additional  data 
elements:  (a)  The  person’s  name  and 
address;  and  (b)  if  also  required  by  the 
FCC  application,  the  person's  date  of 
birth. 

If  manual  comparison  of  the 
application  information  with  the 
information  obtained  from  DOJ  confirms 
a  match,  the  FCC  will  prepare  a 
confirmation  report  to  be  attached  to  the 
application.  The  confirmation  report  will 
reflect  the  identifying  information 
obtained  from  the  DOJ  debarment  entry, 
but  it  will  not  include  the  DOJ  ID 
number  for  that  debarment  entry.  Upon 
such  a  match,  the  FCC  will  initiate 
correspondence  with  the  applicant, 
which  will  also  be  associated  with  the 
application.  The  confirmation  report  and 
any  correspondence  with  the  applicant 
will  be  among  the  records  foimd  in  this 
system. 

AUTHORITY  FOR  MAINTENANCE  OF  THE 

system: 

Section  5301  of  the  Anti-Drug  Abuse 
Act  of  1988,  Pub.  L  100-600,  as  amended 
by  section  1002(d]  of  the  Crime  Control 
Act  of  1990,  Pub.  L  101-«47  (21  U.S.C. 
section  862),  and  sections  4(i)  and  4{})  of 
the  Conununications  Act  of  1934,  U.S. 
amended  (47  U.S.C.  sections  154(i)  and 
154(j). 

PURPOSE(S)c 

The  records  within  the  system  will  be 
used  for  the  automated  exchange  of 
information  between  DOJ  and  ^e  FCC 
in  connection  with  the  implementation 
of  section  5301  of  the  Anti-Drug  Abuse 
Act  of  1988.  This  exchange  of 
information  permits  the  FCC  to  perform 
the  General  Services  Administration 
debarment  List  check  as  provided  for  in 
the  Office  of  National  Drug  Control 
Policy  plan  for  implementation  of 
section  5301  through  use  of  information 
generated  by  DOJ.  The  automated 
records  obtained  fi-om  DOJ  will  only  be 
used  by  the  FCC  to  make  an  initied 
determination  of  whether  an  individual 
applicant  is  subject  to  a  denial  of  all 
Federal  benefits  or  FCC  benefits 
imposed  under  section  5301  of  the  Anti- 
Drug  Abuse  Act  of  1988. 

ROUTINE  USES  OF  RECORDS  MAINTAINED  IN 
THE  SYSTEM,  INCLUORIO  CATEGORIES  OF 
USERS  AND  THE  PURPOSES  OP  SUCH  USES: 

1.  The  DOJ  data  base  provided  to  the 
FCC,  that  portion  of  the  data  base 
retained  by  the  FCC  for  use  in  the 
automated  system,  the  automated  match 


reports,  and  any  copies  of  the 
confirmation  report  that  include  the  DOJ 
ID  number  will  be  routinely  available 
for  use  or  inspection  by  appropriate  FCC 
officials. 

2.  The  confirmation  report  (not 
including  the  DOJ  ID  Number]  and  any 
correspondence  with  the  applicant  will 
be  associated  with  the  applicant's 
application  and  will  thus  be  made 
routinely  available  for  public  inspection. 

POLICIES  AND  PRACTICES  FOR  STORmO, 
RETRIEVMG,  ACCESSING,  METAINNIG,  AND 
DISPOSING  OF  RECORDS  IN  THE  SYSTEM: 

storage: 

Records  are  maintained  on  a 
computer  data  base,  as  well  as  in 
associated  file  folders. 

RETRIEV  ability: 

Records  are  retrieved  by  applicant 
name,  applicant  zip  code,  applicant 
address  (in  some  instances)  applicant 
date  of  birth  (in  some  instances)  and  the 
DOJ  fee  control  number  for  the 
application. 

SAFEGUARDS: 

The  data  provided  to  the  FCC  by  DOJ 
will  be  protected  fi-om  tampering  and 
unauthorized  disclosure.  The  data  base 
will  be  processed  to  extract  the 
information  to  be  used  in  the  automated 
system,  and  the  data  elements  not  being 
used  in  the  automated  system  will  be 
electronically  erased.  The  remaining 
data  will  be  maintained  at  the  main  FCC 
building  with  a  low  risk  of  unauthorized 
access.  Access  points  are  photo 
monitored  by  security  personnel;  all 
employees  are  requried  to  display  photo 
ID  badges;  and  all  visitors  must  register 
and  wear  a  visitor’s  badge.  Access  to 
the  computer  system  on  which  the 
extracted  data  base  is  stored  requires 
use  of  a  unique  user  ID  with  personal 
identifier.  The  extracted  data  base  is 
stored  in  a  separate  file  in  that  system, 
and  a  separate  pass  word  is  require  for 
entry  to  that  file.  The  pass  word  is 
available  to  a  limited  number  of  persons 
based  strictly  on  a  “need  to  know” 
basis.  The  reports  of  any  automated 
matches  containing  the  DOJ  ID  number 
will  be  made  available  only  to  the 
appropriate  FCC  officials. 

RETENTION  AND  DISROEAL: 

The  automated  match  reports  will  be 
retained  by  the  FCC  for  only  as  long  as 
it  is  necessary  to  obtain  the  debarment 
entry  information  and  corresponding 
application  for  manual  confirmation  of 
the  match.  Thereafter,  they  will  be 
destroyed.  However,  periodically,  an 
automated  match  report  will  be 
randomly  retained  for  a  period  of  an 
additional  90  to  120  days  to  provide  a 


quality  check  of  the  verification 
procedures. 

Where  the  verification  process 
establishes  that  an  automated  match 
does  not  indicate  that  the  applicant  has 
been  denied  Federal  benefits  under 
section  5301,  the  debarment  entry 
information  used  in  that  determination 
will  be  retained  by  the  FCC  for  30  days 
after  the  application  has  cleared  the 
debarment  check.  However,  as  noted 
above,  debarment  entry  information 
relating  to  automated  match  reports  that 
are  retained  for  quality  control  purposes 
will  be  retained  until  Aat  quality  check 
is  completed. 

Where  a  match  is  confirmed  by  the 
manual  verification  process,  the 
debarment  entry  information  will  be 
retained  for  a  period  of  at  least  90  days 
tifter  the  date  of  the  letter  referrred  to 
above.  If  the  applicant  contests  the 
determination  that  a  section  5301  denial 
of  Federal  benefits  bars  a  grant  of  the 
application,  the  debarment  entry 
information  will  be  retained  until  such 
time  as  the  FCC’s  action  on  the 
application  is  no  longer  subject  to 
review  in  any  court. 

SYSTEM  MANAOER(S)  AND  ADDRESS: 

Managing  Director,  Office  of 
Managing  Director,  FCC,  1919  M  Street 
NW.,  Washington,  DC  20554. 

NOTIFICATION  PROCEDURE: 

Address  inquiries  to  the  System 
'  Manager. 

RECORD  ACCESS  PROCEDURE: 

Same  as  above. 

CONTESTINO  RECORD  PROCEDURES: 

Same  as  above. 

RECORD  SOURCE  CATEGORIES: 

Individuals  making  applications  who 
have  been  convicted  of  certain  drug 
offenses  and  who  have  been  denied  all 
Federal  benefits  or  FCC  benefits  as  part 
of  their  sentence. 

FCC/CCB-1 

SYSTEM  name: 

Complaints  and  Inquiries  File. 

SYSTEM  location: 

Enforcement  Division,  Common 
Carrier,  Bureau,  Federal 
Communications  Commission  (FCC), 
2025  M  Street  NW.,  Washington,  DC 
20554. 

CATEGORIES  OF  INDIVRMIALS  COVERED  BY  THE 

system: 

Individuals  who  have  made 
complaints  or  inquiries. 
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CATEGORIES  OF  RECORDS  IN  THE  SYSTEMC 

Complaints  and  related  supporting 
information,  company  replies  to 
complaints,  letter  of  inquiry  and 
Commission  letters  regarding  such 
complaints  and  inquiries. 

AUTHORITY  FOR  MAINTENANCE  OF  THE 

system: 

47  U.S.C.  section  208;  47  CFR  1.711  et 
seq. 

PURPOSE(S): 

Used  by  Commissicm  personnel  to 
handle  and  process  complaints  and 
inquiries  received  from  individuals  and 
companies.  All  information  in  this 
system  will  b*'  available  for  public 
inspection. 

ROUTINE  USES  OF  RECORDS  MAINTAINED  IN 
THE  SYSTEM,  INCLUDING  CATEGORIES  OF 
USERS  AND  THE  PURPOSES  OF  SUCH  USES: 

1.  Where  there  is  an  indication  of  a 
violation  or  potential  violation  of  a 
statute,  regulation,  rule,  or  order, 
records  from  this  system  may  be 
referred  to  the  appropriate  Federeil, 
state,  or  local  agency  responsible  for 
investigating  or  prosecuting  a  violation 
or  for  enforcing  or  implementing  the 
statue,  rule,  regulation  or  order. 

2.  A  record  on  an  individual  in  this 
system  of  records  may  be  disclosed, 
where  pertinent,  in  any  legal  proceeding 
to  which  the  Commission  is  a  party 
before  a  court  or  administratrve  body. 

3.  A  record  from  this  system  of 
records  may  be  disclosed  to  the 
Department  of  Justice  or  in  a  proceechng 
before  a  court  or  adjudicative  body 
when: 

(aj  The  United  States,  the 
Commission,  a  component  of  the 
Commission,  or,  when  represented  by 
the  government,  an  employee  of  the 
Commission  is  a  party  to  litigation  or 
anticipated  Ktigation  or  has  an  interest 
in  such  litigation,  and 
(b)  the  Commission  determines  that 
the  disclosure  is  relevant  or  necessary 
to  the  litigation. 

In  each  of  these  cases,  the  FCC  will 
determine  whether  disclosure  of  the 
records  is  compatible  with  the  purpose 
for  which  the  records  were  collected. 

POUCIES  AND  PRACTICES  FOR  STORING, 
RETRIEVINa,  ACCESSfNG,  RETAINING,  ANO 
DISPOSING  OF  RECORDS  RtTHE  SYSTEM: 

STORAGE: 

Paper  files. 

retrievabhjty: 

Records  are  retrieved  by  individual 
name. 

safeguards: 

Stored  in  unlocked  files  which  are 
secured  in  office  after  hours. 


RETENTION  ANO  DISPOSAL: 

The  records  are  retained  in  the 
Commiaaicxi  and  then  destroyed  2  years 
after  final  action. 

system  manaoer(s>ano  address: 

Chief,  Common  Carrier  Bureau,  FCC, 
1919  M  Street,  NW.,  Washington,  DC 
20554. 

NOTIFICATION  PROCEDURE: 

Address  inquiries  to  the  system 
manager. 

RECORD  ACCESS  PROCEDURES: 

Same  as  above. 

CONTESTING  RECORD  PROCEDURES: 

Same  as  above. 

RECORD  SOURCE  CATEGORIES: 

Complainants  and  subject  carriers. 

FCC/CCB-4 

SYSTEM  name: 

Public  Land  Mobile  Individual  Users 
File. 

SYSTEM  LOCATION; 

Mobile  Services  Division,  Common 
Carrier  Bureau,  Federal 
Communications  Commission  (FCC), 
1919  M  Street,  NW„  Washington,  DC 
20554 

CATEGORIES  OF  INDIVIDUALS  COVERED  BY  THE 
SYSTEM: 

To  the  extent  that  Public  Land  Mobile 
Service  applicatioa/license  fries 
occasionally  contain  records  pertaining 
to  individu^  as  defrned  by  the  Privacy 
Act,  this  system  covers  individual 
applicants  and  licensees  for  Public  Land 
Mobile  service, 

CATEGORIES  OF  RECORDS  IN  THE  SYSTEM: 

Applications  for  airborne  (air-to- 
groimd)  licenses;  related  forms  and 
correspondence,  a  computerized  list  of 
licensees  by  name  and  call  sign. 

AUTHORITY  FOR  MAINTENANCE  OF  THE 

system: 

47  U.S.C.  section  307. 
purpose(s): 

Information  in  this  system  is  used  by 
Mobile  Services  Division  staff  to  grant, 
dismiss  or  revoke  ap^^ations.  If 
informaticm  requested  is  not  provided, 
the  application  may  be  denied  or 
returned  without  action  pursuant  to  the 
Commission  rules.  All  infonnatron  in 
this  system  will  be  available  for  public 
inspection. 

ROUTINE  USES  OF  RECORDS  MAINTAINED  IN 
THE  SYSTEM,  INCLUDING  CATEGORIES  OF 
USERS  AND  THE  PURPOSES  OF  SUCH  USES: 

1.  Where  there  is  an  indication  of  a 
violation  or  potential  violatkm  ol  a 


statute,  regulation,  rule,  or  order, 
records  from  this  system  may  be 
referred  to  the  appropriate  Federal, 
state,  or  local  agency  responsible  for 
investigating  or  prosecuting  a  violation 
or  for  enforcing  or  implementing  the 
statute,  rule,  regulation  or  order. 

2.  A  record  on  an  individual  in  this 
system  of  records  may  be  disclosed, 
where  pertinent,  in  any  legal  proceeding 
to  which  the  Commission  is  a  party 
before  a  court  or  administrative  body. 

3.  A  record  from  this  system  of 
records  may  be  disclosed  to  the 
Department  of  Justice  or  in  a  proceeding 
before  a  court  or  adjudicative  body 
when: 

(a)  The  United  States,  the 
Commission,  a  component  of  the 
Commission,  or.  when  represented  by 
the  government,  an  employee  of  the 
Commission  is  a  party  to  Utigation  or 
anticipated  litigation  or  has  an  interest 
in  such  litigation,  and 

(b)  The  Commission  determines  that 
the  disclosure  is  relevant  or  necessary 
to  the  litigation. 

In  each  these  cases,  the  FCC  will 
determine  whether  disclosure  of  the 
records  is  compatilde  with  the  purpose 
for  which  the  records  were  collected. 

POLICIES  AND  PRACTICES  FOR  STORING, 
RETRIEVING,  ACCESSING,  RETAINING,  ANO 
DISPOSING  OF  RECORDS  IN  THE  SYSTEM: 

storage: 

File  folders,  microfiche,  and  computer 
printout. 

RETRIEVABttirr. 

Records  are  retrieved  by  Kcensee 
name  or  call  sign. 

safeguards: 

The  records  are  maintained  in  rooms 
which  are  secured  at  the  end  of  the 
business  day. 

RETENTION  ANO  DiSPOSAt: 

License  files  for  Public  Land  Mobile 
Service  are  k^t  in  the  division,  then 
transferred  to  the  Federal  Records 
Center.  The  records  are  then  destroyed 
when  15  years  or  when  the  station 
goes  out  of  existence. 

SYSTEM  MANAGERfS)  ANO  ADDRESS: 

Chief,  CcHmnon  Carrier  Bureau,  FCC, 
1919  M  Street.  NW.,  Washington,  DC 
20554. 

NOTIFIC  ATION  PROCEDURE: 

Address  inquiries  to  the  system 
manager. 

RECORD  ACCESS  PROCEDURE: 

Same  as  above. 
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CONTESTING  RECORD  PROCEDURES: 

Same  as  above. 

RECORD  SOURCE  CATEGORIES: 

Individuals  making  applications. 

FCC/FOB-1 

SYSTEM  name: 

Radio  Operator  Records. 

SYSTEM  location: 

Primary:  Field  Operations  Bureau, 
Federal  Communications  Commission 
(FCC).  1919  M  Street,  NW.,  Washington, 
DC  20554.  Secondary:  Various  Held 
facilities.  (See  FCC  telephone  directory 
for  Held  oMce  addresses,  or  locate  local 
office  in  commercial  telephone  directory 
under  “U.S.  Government”) 

CATEGORIES  OF  INOIVIOUALS  COVERED  BY  THE 

system: 

Individuals  who  have  applied  for 
radio  operator  licenses. 

CATEGORIES  OF  RECORDS  IN  THE  SYSTEM: 

Applications  for  commercial  radio 
operator  licenses,  examination  papers, 
records  of  documents  issued, 
correspondence,  etc. 

AUTHORITY  FOR  MAINTENANCE  OF  THE 

system: 

Geneva  Radio  Regulations:  47  U.S.C. 
section  303(1],  (m)  and  318. 

PURPOSE(S): 

1.  For  use  in  connection  with  the 
administration  of  the  Commission's 
radio  operator  program  including 
examinations,  applications,  and 
determinations  of  license  applicant 
qualifications.  Limited  file  material 
concerning  licensed  radio  operators  is 
forwarded  for  inclusion  in  the  agency's 
central  computer  facility.  The 
information  in  the  license  database  will 
be  available  for  public  inspection. 

2.  If  the  records  indicate  a  possible 
violation  of  law,  they  may  be  referred  to 
the  FCCs  General  Counsel  and  to  the 
appropriate  agency  charged  with  the 
responsibility  of  investigating  or 
prosecuting  such  violation. 

ROUTINE  USES  OF  RECORDS  MAINTAINED  IN 
THE  SYSTEM,  INCLUDINO  CATEGORIES  OF 
USERS  AND  THE  PURPOSES  OF  SUCH  USES: 

1.  Where  there  is  an  indication  of  a 
violation  or  potential  violation  of  a 
statute,  regulation,  rule,  or  order, 
records  from  this  system  may  be 
referred  to  the  appropriate  Federal, 
state,  or  local  agency  responsible  for 
investigating  or  prosecuting  a  violation 
or  for  enforcing  or  implementing  the 
statute,  rule,  regulation  or  order. 

2.  A  record  from  this  system  may  be 
disclosed  to  request  information  from  a 
Federal,  state,  or  local  agency 


maintaining  civil,  criminal  or  other 
relevant  enforcement  information  or 
other  pertinent  information,  such  as 
licenses,  if  necessary  to  obtain 
information  relevant  to  a  Commission 
decision  concerning  the  hiring  or 
retention  of  an  employee,  the  issuance 
of  a  security  clearance,  the  letting  of  a 
contract,  or  the  issuance  of  a  license, 
grant  or  other  benefit. 

3.  A  record  from  this  system  may  be 
disclosed  to  a  Federal  agency,  in 
response  to  its  request,  in  connection 
with  the  hiring  or  retention  of  an 
employee,  the  issuance  of  a  security 
clearance,  the  reporting  of  an 
investigation  of  an  employee,  the  letting 
of  a  contract,  or  the  issuance  of  a 
license,  grant  or  other  benefit. 

4.  A  record  on  an  individual  in  this 
system  of  records  may  be  disclosed  to  a 
Congressional  office  in  response  to  an 
inquiry  the  individual  has  made  to  the 
Congressional  office. 

5.  A  record  from  this  system  of 
records  may  be  disclosed  to  GSA  and 
NARA  for  the  purpose  of  records 
management  inspections  conducted 
under  authority  of  4  U.S.C.  2904  and 
2906.  Such  disclosure  shall  not  be  used 
to  make  a  determination  about 
individuals. 

6.  A  record  on  an  individual  in  this 
system  of  records  may  be  disclosed, 
where  pertinent,  in  any  legal  proceeding 
to  which  the  Commission  is  a  party 
before  a  court  or  administrative  body. 

7.  A  record  from  this  system  of 
records  may  be  disclosed  to  the 
Department  of  Justice  or  in  a  proceeding 
before  a  court  or  adjudicative  body 
when; 

(a)  The  United  states,  the 
Commission,  a  component  of  the 
Commission,  or,  when  represented  by 
the  government,  an  employee  of  the 
Commission  is  a  party  to  litigation  or 
anticipated  litigation  or  has  an  interest 
in  such  litigation,  and 

(b)  The  Commission  determines  that 
the  disclosure  is  relevant  or  necessary 
to  the  litigation. 

In  each  of  these  cases,  the  FCC  will 
determine  whether  disclosure  of  the 
records  is  compatible  with  the  purpose 
for  which  the  records  were  collected. 

POUOES  AND  PRACTICES  FOR  STORING, 
RETRIEVING,  ACCESSING,  RETAINING,  AND 
DISPOSING  OF  RECORDS  IN  THE  SYSTEM: 

STORAGE: 

Paper,  microfilm  and  magnetic  tape. 

RETRIEV  ABILITY: 

All  records  are  retrievable  by 
applicant  name. 


SAFEGUARDS: 

Records  are  kept  in  file  cabinets  in 
offices  that  are  secured  at  the  close  of 
the  business  day.  Information  provided 
by  applicants  concerning  their  mental  or 
physical  health  or  disability  is  kept  in 
confidence  and  afforded  the  same 
security  and  accessibility  restrictions  as 
provided  for  medical  records. 

RETENTION  AND  DISPOSAL: 

Commercial  applications  are 
destroyed  when  11  years  old.  Both 
General  and  Restricted  Permit 
applications  are  retained  for  75  years. 

SYSTEM  MANAGER(S)  AND  ADDRESS: 

Chief,  Field  Operations  Bureau,  FCC, 
1919  M  Street  NW.,  Washington.  DC. 
20554 

NOTIFICATION,  RECORD  ACCESS  AND 
CONTESTING  RECORD  PROCEDURES: 

This  system  is  exempt  from  the 
requirement  that  the  agency  publish  the 
procedures  for  notifying  an  individual, 
at  his  or  her  request  if  the  system 
contains  a  record  pertaining  to  him/her, 
for  gaining  access  to  such  record,  and 
for  contesting  the  contents  of  the  record. 

RECORD  SOURCE  CATEGORIES 

This  system  is  exempt  from  the 
requirement  that  the  agency  publish  the 
categories  of  sources  of  records  in  this 
system. 

SYSTEMS  EXEMPTED  FROM  CERTAIN 
PROVISIONS  OF  THE  ACT: 

This  system  of  records  is  exempt  from 
subsections  (c)(3).  (d),  (e)(1).  (e)(4),  (G), 
(H),  and  (I),  and  (f)  of  the  Privacy  Act. 
These  provisions  concern  the 
notification,  record  access  and 
contesting  procedures  described  above 
and  also  the  publication  of  record 
sources.  The  system  is  exempt  from 
these  provisions  because  it  contains 
invstigatory  material  compiled  for  law 
enforcement  purposes  as  defined  in 
section  (k)(2)  of  the  Privacy  Act 

FCC/F08-2 

SYSTEM  NAME: 

Violators  File  (records  kept  on 
individuals  who  have  been  subjects  of 
FCC  field  enforcement  actions). 

SYSTEM  LOCATION: 

Primary:  Field  Operations  Bureau. 
Federal  Communications  Commission 
(FCC),  1919  M  Street.  NW.,  Washington. 
DC.  20554.  Secondary:  Various  field 
facilities  (See  FCC  telephone  directory 
for  field  office  addresses,  or  locate  local 
o^ice  in  commercial  telephone  directory 
under  "U.S.  Government") 
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CATEGORIES  OF  INDIVIDUALS  COVERED  BW 
THIS  system: 

Individuals  who  have  been  subjects  of 
PCX]  held  enforcement  actions 
(monitoring,  inspection,  investigation) 
for  violations  of  radio  law,.  FCC  Rules 
and  Regulations,  or  Infemational  Radio 
Treaties. 

CATGGORSES  OF  RECORDS  IN  THE  SYSTEM: 

Inspecticm  reports,  ccmiplerints, 
monitoring  reports,  investigative  cases, 
referral  memos,  correspondence, 
discrepancy  notifications,  warning 
notices  and  forfeiture  actions. 

AUTHORITY  FOR  MAINTENANCE  OF  THE 

system: 

47  U.S.C.  sections  101, 102, 104,  301, 
312,  315,  318,  386,  401,  404,  501,  502,  503. 

PURPOSE(S): 

1.  For  use  in  connection  with  the 
Commission’s  field  enforcement 
programs  to  determine  levels  of 
compliance  among  radio  users;  to  issue 
marine  certificates  of  compliance:  to 
document  Commission  monitoring, 
inspections  and  investigations  for 
enforcement  purposes;  to  provide  a 
basis  for  various  administrative,  civil,  or 
criminal  sanction  actions  taken  against 
violators  by  FOB  or  other  appropriate 
Commission  bureaus  or  offices. 

2.  Limited  information  elements  are 
transferred  to  the  Commission’s  central 
computer  facility  and  to  FOB  field 
facilities  to  maintain  a  cross-refec^iee 
which  prevents  duplication  of 
enforcement  actions,  and  to  track  the 
progress  of  enforcement  cases.  Copies  of 
commission  sanction  actions  are 
availaUe  for  public  inspection. 

ROUTINE  USES  OF  RECORDS  MAINTAINED  IN 
THE  SYSTEM,  INCLUDING  CATEGORIES  OF 
USERS  AND  THE  PURPOSES  OF  SUCH  USES: 

1.  If  the  records  indicate  a  possible 
violation  of  law,,  they  may  be  referreti, 
as  a  routine  use,  to  the  appropriate 
agency  charged  with  the  responsibility 
of  investigating  or  prosecuting  such 
violation  or  charged  with  enforcing  the 
applicable  statutes  or  rules. 

2.  Where  there  is  an  indication  of  a 
violation  or  potential  violation  of  a 
statute,  regulation,  rule,  or  order, 
records  from  this  system  may  be 
referred  to  the  appropriate  Federal, 
state,  or  local  agency  responsible  for 
investigating  or  prosecuting  a  violation 
or  for  enforcing  or  implementing  the 
statute,  rule,  regulation  or  order. 

3.  A  record  from  this,  system  may  be 
disclosed  to  request  information  from  a 
Federal,  state,  or  local  agency 
maintaining  civil,  criminal,  or  other 
relevant  enforcement  informatioiT  or 
other  pertinent  information,  such  as 
licenses,  if  necessary  to  obtain 


information  relevant  to  a  Commission 
decision  concerning  the  hiring  or 
retention  of  an  employee,  the  issuance 
of  a  security  clearance,  the  letting  of  a 
contract,  or  the  issuance  of  a  license, 
grant  or  other  benefit. 

4.  A  recmrd  from  this  system  may  be 
disclosed  to  a  Federal  agency,  in 
response  to  its  request,  in  connection 
with  the  hiring  (Mr  retention  of  an 
employee,  the  issuance  of  a  security 
clearance,  the  reporting  of  an 
investigation  of  an  employee,  the  letting 
of  a  contract,  ch*  the  issuance  of  a 
license,  grant  or  other  benefit 

5.  A  record  on  an  individual  in  this 
system  of  records  may  be  disclosed  to  a 
Congressional  office  in  response  to  an 
inquiry  the  individual  has  made  to  the 
Congressional  office. 

6.  A  record  from  this  system  of 
records  may  be  disclosed  to  GSA  and 
NARA  for  the  purpose  of  records 
management  inspections  conducted 
under  authority  of  44  U.S.C.  2904  and 
2906.  Such  disclosure  shall  not  be  used 
to  make  a  determination  about 
individuals. 

7.  A  record  on  an  individual  in  this 
system  of  records  may  be  disclosed, 
where  pertinent,  in  any  legal  proceeding 
to  which  the  Commission  is  a  party 
before  a  court  or  administrative  body. 

8.  A  record  from  this  system  of 

records  may  be  disclosed  to  the 
Department  of  Justice  or  in  a  prcKieeding 
before  a  court  or  adjudicative  body 
when:  , 

(a)  The  United  States,  the 
Commission,  a  component  of  the 
Commission,  or,  when  represented  by 
the  governmmit,  an  employee  of  the 
Commission  is  a  party  to  litigetkin  or 
anticipated  litigstion  or  has  an  interest 
in  such  btigation,  and 

(b)  The  Commission  detenmnes  that 
the  disclosure  is  relevant  or  necessary 
to  litigation. 

In  each  cd  these  cases,  the  FCC  will 
determine  whether  disclosure  of  the 
record  is  compatible  with  the  purpose 
for  which  the  records  were  collected. 

FOUCIES  AND  PRACTICES  FOR  STORINO, 
RETRIEVING,  ACCESSING,  RETAINING,  AND 
DISPOSING  OF  RECORDS  IN  THE  SYSTEM: 

storage: 

File  folders,  magnetic  tape,  and 
computer  printout. 

retrievabiuty: 

All  records  are  retrievable  by  name 
and  by  FCC-issued  call  sign. 

safeguards: 

Paper  records  are  kept  in  file  cabinets 
in  offices  that  are  secured  at  the  close  of 
the  business  day.  Access  tk»  information 
on  computer  is  restrictd  use  of 


passwords  and  locaticm  of  terminals  in 
rooms  wEiich  are  desi^sted  non-pufdic 
areas,  and  which  are  secured  outside  of 
business  hours. 

RETENTION  AND  DISPOGAL: 

All  violation  notices  are  maintained 
for  a  period  of  4  years,  then  destroyed. 
(Classified  material  is  destroyed  by 
burning  or  shredding.) 

SYSTEM  MANAOER<S)  AND  ADDRESS: 

Chief,  Field  Operatkuis  Bureau,  FCC, 
1919  M  Street,  NW„  Washington,  DC 
20554. 

NOTIFICATION,  RECORD  ACCESS  AND 
CONTESTmO  RECORD  PROCEDURES: 

This  system  is  exempt  from  the 
requirement  that  the  agency  publish  the 
procedures  for  notifying  an  individual, 
at  his  or  her  request,  if  the  system 
contains  a  retmrd  pertainrng  to  him/her, 
for  gaining  access  to  smdi  record,  and 
for  contesting  the  contents  of  the  recoriL 

RECORD  SOURCE  CATEGORIES: 

’This  system  is  exempt  from  the 
requirement  that  the  agency  public  the 
categories  of  sources  (d  recxirds  in  diis 
system. 

SYSTEMS  EXEMPTED  FROM  CERTAIN 
PROVISIONS  OF  THE  ACT: 

This  system  of  reccurtk  is  exempt  fremi 
subsections  (c)(3).  (d),  (el(l),  (e)(4)  (C); 
(H),  and  (I),  and  (f)  of  the  Privacy  Act 
and  from  §  §  0.544—0567  of  FEC  rules. 
Those  provisions  concern  the 
notification,  access  and  contesting 
procedures  described  above  as  well  as 
the  publication  of  record  sources.  The 
system  is  exempt  from  these  provisions 
because  it  is  maintained  in  cimnection 
with  the  proviuon  of  protective  services 
to  certain  individuals  as  defined  in 
section  (k)(3)  of  the  Privacy  Act  and  for 
law  enforcement  purposes  as  defined  in 
section  (k)(2)  of  the  Privacy  act. 

FCC/FOB-J 

SYSTEM  NAME: 

State  and  Operational  Areas 
Emergency  Communications  Committee 
Membership. 

SYSTEM  LOCATION: 

Field  Operations  Bureau,  Federal 
Communications  Commission  (FCC), 
1919  M  Street,  NW.,  Washington.  DC 
20554. 

CATEGORIES  OF  INDIVIDUALS  COVERED  DV  THE 

system: 

Chairmen  and  Vice  Chairmen  of  State 
and  Operational  Area  Emergency 
Communications  Committees. 
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CATEGORIES  Of  RECORDS  IN  THE  SYSTEM: 

Information  showing  individual  name, 
business  address,  business  telephone 
number  and  title. 

AUTHORITY  FOR  MAINTENANCE  OF  THE 

system: 

Federal  Advisory  Committee  Act,  5 
U.S.C.  app.2. 

ROUTINE  USES  OF  RECORDS  MAINTAINED  IN 
THE  SYSTEM,  INCLUDING  CATEGORIES  OF 
USERS  AND  THE  PURPOSES  OF  SUCH  USES: 

Used  to  forward  appropriate 
information  to  State  Committee 
members,  each  broadcast  station  in  the 
State  and  to  Federal,  State  and  local 
government  officials  for  Emergency 
Communications  plaiming.  All 
information  in  this  system  will  be 
available  for  public  inspection. 

POUC4ES  AND  PRACTICES  FOR  STORING, 
RETRIEVING,  ACCESSING,  RETAINING,  AND 
DISPOSING  OF  RECORDS  IN  THE  SYSTEM: 

storage: 

File  folders. 

retrievabiuty: 

Records  are  filed  by  state  and  by 
name  of  committee  member  within  the 
state. 

SAFEGUARDS: 

Records  are  maintained  in  file 
cabinets  which  are  locked  at  the  end  of 
each  business  day. 

retention  and  disposal: 

Records  are  retained  indefinitely 
while  the  individual  is  a  member  of  the 
committee:  when  member  resigns, 
individual  file  materials  is  destroyed. 

system  MANAGERtS)  AND  AOORESS: 

Chief,  Field  Operations  Bureau,  FCC, 
1919  M  Street,  NW.,  Washington,  DC 
20554. 

NOTIFICATION  PROCEDURE: 

Address  inquiries  to  the  system 
manager.  Name  of  state  must  be 
provided  with  any  request  for 
information. 

RECORD  ACCESS  PROCEDURE: 

Same  as  above. 

CONTESTING  RECORD  PROCEDURES: 

Same  as  above. 

RECORD  SOURCE  CATEGORIES: 

Committee  member. 

FCC/OET-1 

SYSTEM  name: 

Experimental  Radio  Station  License 
Files. 


SYSTEM  LOCATION: 

Office  of  Engineering  and  Technology, 
Federal  Communications  Commission 
(FCC),  room  7316,  2025  M  Street,  NW., 
Washington,  DC  20554. 

CATEGORIES  OF  INOIVIOUALS  COVERED  BY  THE 

system: 

Those  who  have  been  granted  a 
license  to  operate  an  experimental  radio 
station  under  part  5  of  the  Commission's 
rules. 

CATEGORIES  OF  RECORDS  IN  THE  SYSTEM: 

File  contains  the  application  form 
(FCC  Form  422,  Application  for  a  New 
or  Modified  Station)  or  renewal  form 
(FCC  Form  405,  Application  for  Renewal 
of  Station  License)  and  supporting 
exhibits  submitted  by  the  applicant. 

May  also  include  experimental  project 
reports  submitted  by  the  applicant  as 
required  by  FCC  rules,  part  5.  File  also 
includes  comments  from  other 
Commission  bureaus  on  interference 
potential  of  operation. 

AUTHORITY  FOR  MAINTENANCE  OF  THE 

system: 

47  U.S.C.  308;  47  CFR  5. 

PURPOSE(S): 

To  make  a  determination  of 
applicant's  eligibility  to  operate  a 
station  in  the  experimental  radio 
service:  to  determine  interference 
potential  to  other  radio  services  within 
the  Commission,  to  determine  if  the 
project  of  experimentation  is  valid,  as 
well  as  possible  use  in  rulemakings. 

ROUTINE  USES  OF  RECORDS  MAINTAINED  IN 
THE  SYSTEM,  INCLUDINO  CATEGORIES  OF 
USERS  AND  THE  PURPOSES  OF  SUCH  USES: 

Information  from  this  system  may  be 
disclosed  to  other  FCC  bureaus.  Federal 
agencies,  or  to  the  public,  in  response  to 
a  request,  in  connection  with  new 
experimentation  being  conducted  and 
the  impact  that  this  experimentation 
may  have  on  the  public.  The  information 
is  available  to  anyone,  unless  the 
applicant  has  requested  confidentiality 
under  §  0.459  of  the  Commission's  rules, 
47  CFR  0.459,  or  the  information  is 
classified. 

POUCIES  AND  PRACTICES  FOR  STORING, 
RETRIEVING,  ACCESSING,  RETAINING,  ANO 
DISPOSING  OF  RECORDS  IN  THE  SYSTEM: 

storage: 

Paper  records  in  file  folders. 

RETRIEVABIUTY: 

Files  are  retrieved  by  licensee  name. 
If  there  are  more  than  one  station  per 
licensee,  then  the  files  may  also  be 
retrieved  by  call  sign. 


safeguards: 

All  files  are  available  to  the  public 
except  classified  files  and  Hies  that  have 
been  granted  confidentiality  under 
§  0.457  of  the  Commission's  rules. 
Classified  fUes  are  kept  in  locked 
cabinets  in  accordance  with  security 
regulations.  Files  that  have  been  granted 
conRdentiality  under  §  0.457  are  marked 
“NOT  FOR  PUBUC  INSPECTION "  and 
may  only  be  accessed  by  Commission 
employees  who  have  a  need  to  know  the 
information. 

RETENTION  ANO  OISPOSAU 

Records  are  maintained  in  the  office; 
destroyed  2  years  after  expiration  of 
license. 

SYSTEM  MANAGER(S)  ANO  ADDRESS: 

Chief,  Frequency  Liaison  Branch,  FCC, 
room  7322,  2025  M  Street,  NW., 
Washington,  DC  20554. 

NOTIFICATION  PROCEDURE: 

Address  inquires  to  the  system 
manager. 

RECORDS  ACCESS  PROCEDURES: 

Same  as  above. 

CONTESTING  RECORD  PROCEDURES: 

Same  as  above. 

RECORD  SOURCE  CATEGORIES: 

The  majority  of  information  in  these 
records  comes  from  the  individual. 

Other  information  comes  from 
coordination  with  other  FCC  bureaus 
and  from  that  which  is  generated  with 
the  Frequency  Liaison  Branch  during  the 
normal  processing  of  the  application. 

FCC/OGC-1 

SYSTEM  NAME: 

Alleged  Violators  File  (Ex  Parte 
Rules). 

SYSTEM  location: 

Office  of  General  Counsel,  Federal 
Communications  Commission  (FCC). 
1919  M  Street.  NW.,  Washington.  DC 
20554. 

CATEGORIES  OF  INOIVIOUALS  COVERED  BY  THE 
SYSTEM: 

Individuals  alleged  to  have  violated 
the  Commission's  ex  parte  rules. 

CATEGORIES  OF  RECORDS  Mi  THE  SYSTEM: 

Complaint  letters,  memoranda,  briefs. 
Commission  decisions  recommending 
action  and  news  releases. 

AUTHORITY  FOR  MAINTENANCE  OF  THE 

system: 

47  U.S.C.  4(i). 
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PURPOSE(S): 

Record  information  is  used  by  staff 
attorneys  to  determine  whether  a 
violation  of  the  ex  parte  rules  has  > 
occured. 

ROUTINE  USES  OF  RECORDS  MAINTAINED  IN 
THE  SYSTEM,  INCLUDING  CATEGORIES  OF 
USERS  AND  THE  PURPOSES  OF  SUCH  USES: 

Where  there  is  an  indication  of  a 
violation  or  potential  violation  of  the  ex 
parte  rules  records  from  this  system  may 
be  referred  to  the  appropriate  agency 
charged  with  the  responsibility  of 
prosecuting  such  violation  or  enforcing 
the  applicable  statute  or  rule. 

POUCIES  AND  PRACTICES  FOR  STORING, 
RETRIEVING,  ACCESSING,  RETAINING,  AND 
DISPOSING  OF  RECORDS  IN  THE  SYSTEM: 

STORAGE: 

File  folders. 

retrievability: 

Records  are  maintained  by  the  name 
of  the  party  accused  of  an  ex  parte 
violation. 

safeguards: 

Records  are  maintained  in  file 
cabinets  in  an  ofHce  that  is  secured  at 
the  end  of  each  business  day.  Since  only 
one  or  two  office  persons  have  need  to 
routinely  access  this  system, 
unauthorized  examinations  would  be 
easily  detected. 

RETENTION  AND  DISPOSAL: 

Destroy  when  3  years  old. 

SYSTEM  MANAGER(S)  AND  ADDRESS: 

General  Counsel,  Office  of  General 
Counsel,  FCC,  1919  M  Street,  NW., 
Washington,  DC  20554. 

NOTIFICATION  PROCEDURE: 

Address  inquiries  to  the  system 
manager. 

RECORD  ACCESS  PROCEDURES: 

Same  as  above. 

CONTESTING  RECORD  PROCEDURES: 

Same  as  above. 

RECORD  SOURCE  CATEGORIES: 

Complaints,  Security  Officer,  Bureau 
and  Office  Chiefs. 

FCC/OGC-2 

SYSTEM  name: 

Attorney  Misconduct  Files. 

SYSTEM  LOCATION: 

Office  of  General  Counsel,  Federal 
Communications  Commission  (FCC). 
1919  M  Street,  NW^  Washington,  DC 
20554. 


CATEGORIES  OF  INDIVIDUALS  COVERED  BY  THE 
SYSTEM: 

Any  attorney  who  appears  in  a 
representative  capacity  before  the  FCC 
and  who  is  charged  with  attorney 
misconduct. 

CATEGORIES  OF  RECORDS  IN  THE  SYSTEM: 

Correspondence,  briefs,  related 
Commission  agenda  items,  bar 
association  recommendations, 
investigative  findings,  complaints  of 
attorney  misconduct,  memoranda, 
pleadings. 

AUTHORITY  FOR  MAINTENANCE  OF  THE 
SYSTEM: 

5  U.S.C.  500(d]. 

PURPOSE(S) 

Record  information  is  used  by  staff 
attorneys  to  prosecute  a  case  for 
attorney  misconduct  before  FCC 
administrative  law  judges  or  before  the 
Commission. 

ROUTINE  USES  OF  RECORDS  MAINTAINED  IN 
THE  SYSTEM,  INCLUDING  CATEGORIES  OF 
USERS  AND  THE  PURPOSES  OF  SUCH  USES: 

Where  there  is  an  indication  of  a 
violation  or  potential  violation  of  a 
statute,  regulation,  rule,  or  order, 
records  from  this  system  may  be 
referred  to  the  appropriate  Federal, 
state,  or  local  agency  responsible  for 
investigating  or  prosecuting  a  violation 
or  for  enforcing  or  implementing  the 
statute,  rule,  regulation  or  order. 

POLICIES  AND  PRACTICES  FOR  STORING, 
RETRIEVING,  ACCESSING,  RETAINING,  AND 
DISPOSING  OF  RECORDS  IN  THE  SYSTEM: 

STORAGE: 

File  folders. 

retrievability: 

Records  are  retrieved  by  the  name  of 
the  attorney  charged  with  misconduct. 

SAFEGUARDS: 

Records  are  kept  in  file  cabinets  in 
offices  that  are  secured  at  the  end  of 
each  business  day.  Since  only  one  or 
two  staff  persons  routinely  access  this 
record  system,  unauthorized 
examination  during  business  hours 
would  be  easily  detected. 

RETENTION  AND  DISPOSAL: 

Destroyed  5  years  after  case  closure. 

SYSTEM  MANAGER(S)  AND  ADDRESS: 

General  Counsel,  Office  of  General 
Counsel,  FCC,  1919  M  Street,  NW., 
Washington,  DC  20554. 

NOTIFICATION,  RECORD  ACCESS  AND 
CONTESTING  RECORO  PROCEDURES: 

This  system  is  exempt  from  the 
requirement  that  the  agency  publish  the 
procedures  for  notifying  an  individual. 


at  his  or  her  request,  if  the  system 
contains  a  record  pertaining  to  him/her, 
for  gaining  access  to  such  record,  and 
for  contesting  the  contents  of  the  record. 

RECORD  SOURCE  CATEGORIES: 

This  system  is  exempt  from  the 
requirement  that  the  agency  publish  the 
categories  of  sources  of  records  in  this 
system. 

SYSTEM  EXEMPTED  FROM  CERTAIN  PROVISIONS 
OF  THE  ACT: 

This  system  of  records  is  exempt  from 
Subsections  (c)(3),  (d),  (e)(1),  (e)(4)(G), 
(H).  and  (I)  and  (f)  of  the  ftivacy  Act  of 
1974,  5  U.S.C.  552a,  and  from  §§  0.554- 
0.557  and  0.559  of  the  Commission’s 
rules.  These  provisions  concern 
notification,  record  access,  and 
contesting  procedures,  as  well  as 
publication  of  record  sources.  They 
system  is  exempt  from  these  provisions 
because  it  is  maintained  for  law 
enforcement  purposes  pursuant  to 
subsection  (k)(2)  of  the  Act. 

FCC/OGC-3 

SYSTEM  NAME: 

Employee  Complaint  Adjudication. 
SYSTEM  location: 

Office  of  General  Counsel,  Federal 
Communications  Commission  (FCC), 
1919  M  Street,  NW.,  Washington,  DC 
20554. 

CATEGORIES  OF  INDIVIDUALS  COVERED  BY  THE 

system: 

Any  Commission  employee  who  is  the 
subject  of  a  complaint  investigation 
involving  internal  personnel  actions  or 
activities,  i.e.,  discrimination,  grievance, 
political  activity,  separation  or  adverse 
action. 

CATEGORIES  OF  RECORDS  IN  THE  SYSTEM: 

Records  in  this  system  involve 
internal  personnel  disputes  that  have 
reached  the  hearing  stage,  and  may 
include  correspondence,  memoranda, 
transcripts  of  hearings,  briefs,  pleadings, 
investigative  reports,  decisions  of 
hearing  examiners  and  Commissioners. 

AUTHORITY  FOR  MAINTENANCE  OF  THE 
SYSTEM: 

5  U.S.C.  Section  301. 

PURPOSE(S): 

1.  Records  are  used  by  staff  attorneys 
in  the  General  Counsel's  office  in 
settlement  negotiations  with  opposing 
parties;  records  are  also  used  in 
preparation  for  hearings  before  an 
administrative  body  or  a  court  of 
appropriate  jurisdiction. 

2.  A  record  on  an  individual  in  a 
system  of  records  may  be  disclosed. 
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where  pertin«it,  in  any  legal  prooeeding 
to  whi(^  the  Ck»untssion  n  a  party 
before  a  cxrurt  or  adnunistrative  body. 

ROUTINE  USES  OF  RECORDS  MAINTAINED  IN 
THE  SYSTEM,  INCLUOMM  CATEGORIES  OF 
USERS  AND  THE  PURPOSES  OF  SUCH  USES: 

1.  A  record  from  this  system  of 
records  may  be  disclosed  to  the 
Department  of  Justice  or  in  a  proceeding 
before  a  court  of  adjudicative  body 
when: 

(a)  The  United  States,  the 
CoHunisskm,  a  component  of  the 
Conontsmon,  or,  wl^  represented  by 
the  ^vemment,  an  employee  of  the 
Commission  is  a  party  to  litigation  or 
anticipated  litigation  or  has  an  interest 
in  such  litigation,  and 
(bj  The  CcHnmission  determines  that 
the  disclosure  is  relevant  or  necessary 
to  the  litigBtion. 

2.  A  record  from  this  system 
records  which  concerns  information  on 
pay  and  leave,  benefits,  retirement 
deductions,  and  any  other  pertinent 
information  may  be  disclosed  to  the 
Office  of  Personnel  Management  in 
order  for  it  to  carry  out  its  legally 
authorized  Government-wide  functions 
and  duties. 

In  each  of  these  cases,  the  FCC  will 
determine  whether  disclosure  of  the 
records  is  compatible  with  the  purpose 
for  which  the  records  were  collected. 

POUCIES  AND  PRACTICES  FOR  STORING, 
RETRIEVING,  ACCESSING,  RETAININO,  AND 
OISPOSINQ  OF  RECORDS  IN  THE  SYSTEM: 

STORAGE: 

File  folders. 

RETRIEVABIUTy; 

Records  are.retrieved  by  the  name  of 
the  subject  individual  in  the 
investigation. 

SAFEGUARDS; 

Records  are  maintained  in  file 
cabinets  in  an  office  that  is  secured  at 
the  end  of  each  business  day.  Since  only 
one  or  two  staff  persons  routinely 
access  this  record  system,  unauthorized 
examination  during  business  hours 
would  be  easily  detected. 

RETENTION  AND  DISPOSAL: 

Destroyed  5  years  after  case  closure. 

SYSTEM  MANAOERIS)  AND  ADDRESS: 

General  Gounsel,  Office  of  General 
Gounsel,  PGG,  1919  M  Street,  NW., 
Washington,  DG  20554 

NOTIFICATION  PROCEDURE: 

Address  inquiries  to  the  system 
manager. 

RECORD  ACCESS  PROCEDURE: 

Same  os  above 


Same  as  above. 

RECORD  SOURCE  CATEGORIES: 

Go- workers  of  subject  individuaL 
other  supervisors,  classification  experts, 
other  persons  involved  in  the  case. 

FCC/OGC-4 

SYSTEM  NAME: 

Parties  Involved  in  Current  litigtion 
Before  Federal  Courts. 

SYSTEM  location: 

Office  «of  General  Ccnmsel,  Federal 
Communications  Commission  (FCCJ, 
1919  M  Street.  NW.,  Washington,  DC 
20554 

CATEGORIES  OF  MIOIVIOUALS  COVERED  BY  THE 

system: 

Any  person  who  is  a  captioned  party 
of  record  in  an  appeal  or  petition  lor 
review  of  a  Commission  action,  or  in 
other  court  filings  involving 
telecommunication  matters. 

CATEGORIES  OF  RECORDS  IN  THE  SYSTEM: 

Litigation  Division  docket  files 
(duplicate  files  of  those  filed  with  the 
Court  and  other  parties). 

AUTHORITV  FOR  MAINTENAMCE  OF  THE 
SYSTEM: 

47  US.C  402. 

PURPOSE(S): 

Record  information  is  used  by 
Commission  attorneys  for  case 
preparation  and  reference.  The  records 
contained  in  this  system  are  available 
for  public  inspection  to  the  extent  that 
they  do  not  contain  information  usually 
exempt  from  mandatory  disclosure 
under  Exemption  5  of  the  FOIA,  5  U.S.C. 
552(b)(5). 

ROUTINE  USES  OF  RECORDS  MAINTAINED  IN 
THE  SYSTEM,  INCLUDING  CATEGORIES  OF 
USERS  AND  THE  PURPOSES  OF  SUCH  USES: 

1.  A  record  on  an  individual  in  this 
systCTi  of  records  may  be  disclosed, 
where  pertinent,  in  any  legal  proceeding 
to  which  the  Commission  is  a  party 
before  a  court  or  administrative  body. 

2.  A  record  for  this  system  of  records 
may  be  disclosed  to  the  Department  of 
Justice  or  in  a  proceeding  before  a  court 
or  adjirdicative  body  when; 

(a)  The  United  States, 

Commissiem.  a  component  of  the 
Commission,  or,  when  represented  by 
the  government,  an  employee  of  the 
Commission  is  a  party  to  litigation  or 
anticipated  litigation  or  has  an  mterest 
in  such  litigation,  and 

(b)  The  Comndssion  detormmes  that 
the  disclosure  is  relevant  or  necessary 
to  the  Ittigaticm. 


In  each  of  these  cases,  the  FCC  will 
determine  whether  disclosure  of  the 
records  is  compatible  with  the  purpose 
for  which  the  reewds  were  collect^. 

POUCIES  AND  PRACTICES  FOR  STORING, 
RETRKVNM,  ACCESSING,  RETAININO.  AND 
DISPOSING  OF  RECORDS  IN  THE  SYSTEM: 

STORAGE: 

File  folders. 

RETRIEVABIUTY: 

Indeed  by  case  name,  which  may 
contain  the  name  of  an  individual  as  a 
party  of  record. 

SAFEGUARDS: 

Records  are  filed  in  the  Litigation 
office  and  secured  after  working  hours. 

RETENTION  AND  DISPOSAU 

After  cases  have  been  decided  or 
dismissed  and  reach  the  inactive  mode, 
the  precedent-setting  or  important  cases 
are  reviewed  to  delete  duplicative  or 
unnecessary  material  and  then  are 
forwarded  to  the  Library  for  binding. 
The  cases  remain  in  the  Library  for 
reference  and  research  purposes.  1  he 
remainder  of  the  case  records  are 
destroyed  when  no  longer  needed  or 
three  years  after  closure.,  whichever 
occurs  first 

SYSTEM  MANAGER(S)  AND  ADDRESS: 

Geneal  Counsel,  Office  of  General 
Counsel,  FCC,  1919  M  Street,  NW.. 
Washington,  DC  20554. 

NOTIFICATION  PROCEDURE: 

Address  inquiries  to  the  system 
manager. 

RECORD  ACCESS  PROCEDURE: 

Same  as  above. 

CONTESTING  RECORD  PROCEDURES: 

Same  as  above. 

RECORD  SOURCE  CATEGORIES: 

U.S.  Circuit  Court  of  Appeals  and 
parties  to  proceedings. 

FCC/OGC-5 

SYSTEM  NAME: 

Parties  with  Pending  Civil  Cases 
Before  Any  District  Court  That  Affect 
the  Commission. 

SYSTEM  LOCATION: 

Office  of  General  Counsel,  Federal 
Communications  Commission  (FCC). 
1919  M  Street.  NW,  Washington.  DC 
20554. 
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CATEGORIES  OF  INDIVIDUALS  COVERED  BY  THE 

system: 

Any  individual  who  has  a 
miscellaneous  case  involving  the 
Commission  before  any  District  Court. 

CATEGORIES  OF  RECORDS  IN  THE  SYSTEM: 

Letters,  memoranda,  pleadings,  briefs, 
bankruptcy  papers. 

AUTHORITY  FOR  MAINTENANCE  OF  THE 

system: 

47  U.S.C.  section  402. 
purpose(s): 

Record  information  is  used  by 
Commission  attorneys  to  update 
information  or  furnish  additional  data 
for  the  Government  agency  handling  the 
case.  The  records  contained  in  this 
system  are  available  for  public 
inspection  to  the  extent  that  they  do  not 
contain  information  usually  exempt 
from  mandatory  disclosure  under 
Exemption  5  of  the  FOIA,  5  U.S.C. 
552(b)(5). 

ROUTINE  USES  OF  RECORDS  MAINTAINED  IN 
THE  SYSTEM,  INCLUDING  CATEGORIES  OF 
USERS  AND  THE  PURPOSES  OF  SUCH  USES: 

1.  A  record  on  an  individual  in  this 
system  of  records  may  be  disclosed, 
where  pertinent,  in  any  legal  proceeding 
to  which  the  Commission  is  a  party 
before  a  court  or  administrative  body. 

2.  A  record  from  this  system  of 
records  may  be  disclosed  to  the 
Department  of  Justice  or  in  a  proceeding 
before  a  court  or  adjudicative  body 
when: 

(a)  The  United  States,  the 
Commission,  a  component  of  the 
Commission,  or,  when  represented  by 
the  government,  an  employee  of  the 
Commission  is  a  party  to  litigation  or 
anticipated  litigation  or  has  an  interest 
in  such  litigation,  and 

(b)  The  Commission  determines  that 
the  disclosure  is  relevant  or  necessary 
to  the  litigation. 

3.  A  record  in  this  system  of  records 
which  concerns  information  on  pay  and 
leave,  benefits,  retirement  deductions, 
and  any  other  pertinent  information  may 
be  disclosed  to  the  Office  of  Personnel 
Management  in  order  for  it  to  carry  out 
its  legally  authorized  Government-wide 
functions  and  duties. 

In  each  of  these  cases,  the  FCC  will 
determine  whether  disclosure  of  the 
records  is  compatible  with  the  purpose 
for  which  the  records  were  collected. 

POUCIES  AND  PRACTICES  FOR  STORING, 
RETRIEVING,  ACCESSING,  RETAINING,  AND 
DISPOSING  OF  RECORDS  IN  THE  SYSTEM: 

STORAGE: 

File  folders. 


RETRIEVABIUTY: 

Records  are  retrieved  by  the  name  of 
the  individual  filing  the  claim. 

safeguards: 

Records  are  maintained  in  file 
cabinets  in  an  office  that  is  secured  at 
the  end  of  each  business  day. 

RETENTION  AND  DISPOSAL: 

The  records  are  destroyed  when  no 
longer  needed  or  after  five  years, 
whichever  occurs  first. 

SYSTEM  MANAGER(S)  AND  ADDRESS: 

General  Counsel,  Office  of  General 
Counsel,  FCC,  1919  M  Street,  NW., 
Washington,  DC  20554. 

NOTIFICATION  PROCEDURE: 

Address  inquiries  to  the  system 
manager. 

RECORD  ACCESS  PROCEDURE: 

Same  as  above. 

CONTESTING  RECORD  PROCEDURES: 

Same  as  above. 

RECORD  SOURCE  CATEGORIES: 

Justice  Department:  U.S.  Attorneys; 
other  Federal  agencies;  U.S.  District 
Courts:  and  parties  to  the  proceedings. 

FCC/OGC-6 

SYSTEM  NAME: 

Private  or  Civil  Injury  Claimants. 

SYSTEM  LOCATION: 

Office  of  General  Counsel,  Federal 
Communications  Commission  (FCC), 
1919  M  Street,  NW.,  Washington,  DC 
20554 

CATEGORIES  OF  INDIVIDUALS  COVERED  BY  THE 
SYSTEM: 

Any  individual  who  files  a  damage 
claim  against  the  Commission  or 
commits  a  tort  against  a  Commission 
employee. 

CATEGORIES  OF  RECORDS  IN  THE  SYSTEM: 

Accident  reports,  tort  claim  vouchers, 
correspondence,  memoranda,  medical 
and  payment  receipts,  repair  and 
payment  receipts,  pictures. 

AUTHORITY  FOR  MAINTENANCE  OF  THE 

system: 

Federal  Tort  Claims  Act.  28  U.S.C. 
2672. 

PURPOSE(S): 

Record  information  is  used  by 
attorneys  in  the  Office  of  General 
Counsel  to  determine  whether  a  damage 
claim  filed  against  the  Commission 
should  be  paid  and  for  reference 
purposes  when  similar  cases  arise.  If  it 
is  determined  that  the  claim  should  not 
be  paid  or  if  the  Commission  cannot 


make  the  final  determination  whether  or 
not  to  pay  a  claim,  the  record  is 
routinely  transferred  to  the  appropriate 
agency  charged  with  the  responsibility 
of  disposition.  The  records  contained  in 
this  system  are  available  for  public 
inspection  to  the  extent  that  they  do  not 
contain  information  usually  exempt 
from  mandatory  disclosure  under 
Exemption  5  of  the  FOIA,  5  U.S.C. 
552(b)(5). 

ROUTINE  USES  OF  RECORDS  MAINTAINED  IN 
THE  SYSTEM,  INCLUDING  CATEGORIES  OF 
USERS  AND  THE  PURPOSES  OF  SUCH  USES: 

1.  A  record  on  an  individual  in  this 
system  of  records  may  be  disclosed, 
where  pertinent,  in  any  legal  proceeding 
to  which  the  Commission  is  a  party 
before  a  court  or  administrative  body. 

2.  A  record  from  this  system  of 
records  may  be  disclosed  to  the 
Department  of  Justice  or  in  a  proceeding 
before  a  court  or  adjudicative  body 
when: 

(a)  The  United  States,  the 
Commission,  a  component  of  the 
Commission,  or,  when  represented  by 
the  government,  an  employee  of  the 
Commission  is  a  party  to  litigation  or 
anticipated  litigation  or  has  an  interest 
in  such  litigation,  and 

(b)  The  Commission  determines  that 
the  disclosure  is  relevant  or  necessary 
to  the  litigation. 

In  each  of  these  cases,  the  FCC  will 
determine  whether  disclosure  of  the 
records  is  compatible  with  the  purpose 
for  which  the  records  were  collected. 

POUCIES  AND  PRACTICES  FOR  STORING, 
RETRIEVING,  ACCESSING,  RETAINING,  AND 
DISPOSING  OF  RECORDS  IN  THE  SYSTEM: 

storage: 

File  folders. 

RETRIEVABIUTY: 

Records  are  retrieved  by  the  name  of 
the  individual  who  filed  the  claim. 

SAFEGUARDS: 

Records  are  kept  in  a  file  cabinet  in  an 
office  that  is  locked  at  the  end  of  each 
business  day.  Since  only  one  or  two 
office  persons  routinely  access  this 
system,  unauthorized  examination 
during  business  hours  would  be  easily 
detected. 

RETENTION  AND  DISPOSAU 

Destroy  5  years  after  case  closure. 

SYSTEM  MANAGER(S)  AND  ADDRESS: 

General  Counsel,  Office  of  General 
Counsel,  FCC,  1919  M  Street  NW., 
Washington.  DC  20554. 
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MOTIFICATIOM  PROCEOIWE: 

Address  inquiries  to  the  ^stom 
manager. 

RECORD  ACCESS  PROCEDURE: 

Same  as  above. 

CONTESTING  4IECORD  PROCEDURES: 

Same  as  above. 

RECORD  SOURCE  CATEGORIES: 

Witnesses;  Office  of  General  CounsM; 
Office  of  Managing  Director;  claimants; 
and  employees. 

FCC/OOC-7 

SYSTEM  NAMIE: 

Garnishment  and  Levy  of  Wages. 

SYSTEM  UOCAnON: 

Office  of  General  Counsel,  Federal 
CommunicaAtons  Commission  ffCC). 

1919  M  Street.  NW,  Wadimgton.  DC 
20554 

CATEGORIES  Of  INDIVIDUALS  COVERED  BY  THE 
SYSTEM: 

Any  Commission  employee  who  is  the 
subject  of  a  garnishment  or  leyy  order 
issued  by  a  court  of  competent 
jurisdiction  or  by  miother  government 
entity  aothorised  to  issue  such  order. 

CATEGORIES  OF  RECORDS  W  THE  SYSTEM: 

Garnishment  of  levy  orders  served 
upon  the  agency  for  implementation, 
correspondence,  memoranda. 

AUTHORITY  POR  MAINTENANCE  OF  THE 

system: 

5  U5.C.  5  301. 

PURPOSE(S): 

Records  are  used  by  staff  attorneys  in 
the  General  Counsel's  office  in  directing 
the  agency’s  implementation  of 
garnishment  and  levy  orders. 

ROUTINE  USES  OF  RECORDS  MAINTAINED  IN 
THE  SYSTEM,  INCLUDING  CATEGORIES  OF 
USERS  AND  THE  PURPOSES  OF  SUCH  USES: 

1.  Where  there  is  an  indication  of  a 
violation  or  potential  violation  of  a 
statute,  regulation,  rule,  or  order, 
records  from  this  system  may  be 
referred  to  the  approiuiate  Federal, 
state,  or  local  ageocy  responsible  for 
investigating  or  prosecating  a  violation 
or  for  enforciag  or  hnpfementing  the 
statute,  rule  regulatton  fa  order. 

2.  A  record  oa  an  Individual  in  this 
system  of  records  may  be  disclosed, 
where  pertinent,  in  any  legal  proceeding 
to  which  the  Commission  is  a  party 
before  a  court  or  adaujustrative  body. 

3.  A  record  from  this  system  of 
records  may  be  disclosed  to  the 
Department  of  Justice  or  in  a  proceeding 
before  a  court  or  adjudicative  body 
when: 


(a)  The  United  States,  the 
CooaLmissioa.  a  compooent  of  the 
Commission,  or .  when  represented  by 
the  government,  an  employee  of  the 
Commission  is  a  party  to  litigation  or 
anticipated  litigation  or  has  an  interest 
in  sttch  litigation,  and 

(b)  The  Commission  determines  that 
the  disclosure  is  relevant  or  necessary 
to  the  litigation. 

4.  A  record  in  this  system  of  records 
which  concerns  information  on  pay  and 
leave,  benefits,  retirement  deductions, 
and  any  other  pertinent  infennation  may 
be  disclosed  4o  the  Office  of  Personnel 
Management  in  order  for  it  to  carry  out 
its  legally  authorized  Government-wide 
functions  and  duties. 

In  each  of  these  cases,  the  PCC  will 
determine  whether  disclosure  of  the 
records  is  compatible  with  the  purpose 
for  which  the  records  were  collected. 

POLICIES  AND  PRACTICES  FOR  STORIHQ, 
RETRIEVING,  ACCESSING,  RETAINING,  AND 
DISPOSING  OF  RECORDS  4N  THE  SYSTEM. 

STORAGE: 

File  folders. 

RETRIEVABtUTY: 

Records  are  maintained  by  the  name 
of  the  individual  subject  to  garnishment 
or  levy  order. 

SAFEGUARDS: 

Records  are  kept  in  file  cabinets  in 
offices  that  are  secured  at  the  end  of 
each  business  day.  Because  only  one  or 
two  rfffce  persons  have  need  to 
routinely  access  this  system, 
unaudtmized  eKaminations  would  be 
easily  detected. 

RETENTION  AND  disposal: 

Records  are  normally  retained  as  long 
as  the  Commission  remains  under  Ihe 
obligation  to  imjAement  the  particular 
gami^ment  or  levy  -order. 

SYSTEM  MANAGER(S)  AND  ADDRESSES: 

General  Counsel,  Office  of  General 
Couns^,  FCC,  1919  M  Street  NW.. 
Washington,  DC  20554. 

NOTIFICATION  PROCEDURE: 

Address  inquiries  to  the  system 
manager. 

RECORD  ACCESS  PROCEDURE: 

Same  as  above. 

CONTESTING  RECORD  PROCEDURE: 

Same  as  above. 

RECORD  SOURCE  CATEGORIES: 

Bankruptcy  -courts,  state  domestic 
relations  courts,  state  publk:  health  and 
welfare  departments  or  j^encies. 
Internal  Revenue  Service,  intra-eigency 
memoranda. 


FCC70IG-1 

SYSTEM  NAME: 

Criminal  investigative  Files. 

SECURITY  classification: 

Not  applicable. 

SYSTEM  LOCATION: 

Office  of  the  Inspector  General  (OIG), 
Federal  Conmiunications  Commission 
(FCC),  1919  M  Street  Washington,  DC 
20554. 

CATEGORIES  OF  INDIVIDUALS  COVERED  BY 
THIS  SYSTEM: 

This  system -of  records  is  limited  to 
records  on  individuals,  including  present 
and  former  FCC  employees,  who  are  or 
have  been  the  subjects  -of  investigations 
conducted  by  the  OiG  in  accordance 
with  the  KS’s  authority  derived  from  die 
Inspector  General  Act  of  1978,  as 
amended.  5  ILSG.  appendix  3.  These 
investigalionB  arise  Mdthin  the  contest  of 
alleged  violations  of  criminal  laws 
which  proscribe  fraud  and  abuse  in  the 
execution  of  the  Conimissicm'*8  programs 
and  operations. 

CATEGORIES  OF  RECORDS  IN  THE  SYSTEM: 

Case  files  developed  during 
investigations  of  known  or  alleged  fraud 
and  abuse,  or  {^ber  irregularities  or 
violations  of  crinunai  laws  and 
regulations.  Case  files  related  to 
programs  and  operations  administered 
or  financed  by  the  POC,  including 
contractors  arid  others  doing  business 
with  the  FCC.  Investigative  files  relating 
to  FCC  employees’  hotline  complaints 
and  other  Tniscel'lanecms  compliant  files. 
Investigative  reports  and  related 
documents,  sach  as  crarespoodence, 
notes,  attachments,  and  woricing  papers. 

AUTHORITY  FOR  MAINTENANCE  OF  THE 
SYSTEM: 

Inspector  General  Act  of  1978,  as 
amended  by  Public  Law  100-504, 

OctcJ»er  18. 1988. 

PURPOSEfS): 

For  the  purpose  of  preventing  or 
detecting  fraud  or  abuse,  conducting  and 
supervising  audits  and  investigations 
relating  to  programs  and  operations, 
informing  the  Chairman  about  problems 
and  deficiencies  in  the  Commission’s 
programs  and  operations  or  suggesting 
corrective  action  in  reference  to 
idenitified  inegolarities,  problems  or 
deficieRcfes,  the  Commission’s  Inspector 
General  is  establishing  this  system  of 
records.  This  action  is  required  in  order 
to  reflect  the  cpeatioa  of  ^  OIG  in 
March  1989,  and  its  statutory 
authorization  to  perform  investigations. 
[See  54  FR  15194.  April  17. 1989).  This 
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system  consists  of  the  OlG’s 
Investigative  Files  compiled  for  criminal 
investigation  purposes  (FCC/OIG-1). 

ROUTINE  USES  OP  RECORDS  MAINTAINED  IN 
THE  SYSTEM,  INCLUDING  CATEGORIES  OF 
USERS  AND  THE  PURPOSES  OF  SUCH  USES: 

Records  maintained  by  the  OIG  to 
carry  out  its  functions  may  be  disclosed, 
as  routine  use,  as  follows: 

1.  Where  there  is  an  indication  of 
violation  or  potential  violation  of 
statute,  regulation,  rule  or  order,  records 
from  this  system  may  be  referred  to  the 
appropriate  Federal,  foreign,  state  or 
local  agency  responsible  for 
investigating  or  prosecuting  a  violation 
or  for  enforcing  or  implementing  the 
statute,  rule,  regulation  or  order, 

2.  To  any  source,  either  private  or 
government,  to  the  extent  necessary  to 
secure  from  such  source  information 
relevant  to  and  sought  in  furtherance  of 
an  investigation  or  audit  to  be 
conducted  by  the  OIG. 

3.  To  private  contractors  for  the 
purpose  of  collating,  analyzing,  ' 
aggregating  or  otherwise  refining 
records  pertaining  to  an  OIG 
investigation  or  audit.  Disclosure  will 
also  be  made  to  independent  auditors 
who  by  contract  carry  out  audits  on 
behalf  of  the  OIG.  Such  contractors  will 
be  required  to  maintain  Privacy  Act 
safeguards  with  respect  to  such  records. 

4.  To  the  U.S.  Department  of  Justice  in 
order  to  obtain  that  department’s  advice 
regarding  disclosure  obligations  under 
the  Freedom  of  Information  Act  within 
the  context  of  investigations  and  audits 
conducted  by  the  OIG. 

5.  To  the  Office  of  Management  and 
Budget  in  order  to  obtain  that  office’s 
advice  regarding  obligations  under  the 
Privacy  Act  within  the  context  of 
investigations  and  audits  conducted  by 
the  OIG. 

6.  To  the  Department  of  Justice  or  the 
Office  of  General  Counsel  of  the 
Commission  or  independent  counsel 
retained  by  OIG  when  the  defendant  in 
litigation  is: 

a.  Any  component  of  the  Commission 
or  any  employee  of  the  Commission  is 
his  or  her  official  capacity: 

b.  The  United  States  where  the 
Commission  determines  that  the  claim, 
if  successful,  is  likely  to  directly  affect 
the  operations  of  the  Commission; 

c.  Any  Commission  employee  in  his  or 
her  individual  capacity  where  the 
Department  of  Justice  and/or  the  Office 
of  the  General  Counsel  of  the 
Commission  agree  to  represent  such 
employee. 

In  each  of  these  cases,  the  FCC  will 
determine  whether  disclosure  of  the 
records  is  compatible  with  the  purpose 
for  which  the  records  are  collected. 


POUCIES  AND  PRACTICES  FOR  STORING, 
RETRIEVING,  ACCESSING,  RETAINING,  AND 
DISPOSING  OF  RECORDS  IN  THE  SYSTEM: 

storage: 

The  OIG  Investigative  Files  consist  of 
paper  records  maintained  in  file  folders 
and  an  automatic  data  base  maintained 
on  computer  diskettes.  All  records  are 
stored  under  secure  conditions. 

retrievabiuty: 

Records  are  filed  alphabetically  by 
name  of  the  subject  of  the  investigation 
or  by  a  unique  file  number  assigned  to 
each  investigation. 

safeguards: 

Records  are  kept  in  locked  file 
cabinets  in  offices  that  are  further 
secured  at  the  end  of  each  business  day. 
Limited  access  of  these  records  is 
permitted  by  those  persons  whose 
official  duties  require  such  access,  thus 
unauthorized  examination  during 
business  hours  would  be  easily 
detected. 

RETENTION  AND  DISPOSAL: 

The  Investigative  Files  are  kept  by  the 
specified  periods  of  5  to  10  years  from 
the  date  the  files  are  closed,  in 
accordance  with  the  National  Archives 
and  Records  Schedule  22.  Disposition  of 
records  shall  be  in  accordance  with  FCC 
Records  Maintenance  and  Disposition 
System. 

SYSTEM  MANAGER(S)  AND  ADDRESS: 

Inspector  General,  Office  of  Inspector 
General,  FCC,  1919  M  Street,  NW., 
Washington,  DC  20554. 

NOTIFICATION,  RECORD  ACCESS  AND 
CONTESTING  PROCEDURES: 

Pursuant  to  section  (j)(2)  of  the 
Privacy  Act  the  publication  of 
notification,  access  and  contesting 
procedures  for  records  contained  in  this 
system  is  not  necessary.  Under  certain 
circumstances,  however,  a 
determination  as  to  the  availability  of 
these  procedures  shall  be  made  at  the 
time  a  request  for  notification,  access,  or 
contesting  is  received.  Such  inquiries 
should  be  addressed  to  the  System 
Manager  at  the  above  address.  Written 
requests  should  be  clearly  marked. 
"Privacy  Act  Request’’  on  the  envelope 
and  letter.  Include  full  name  of  the 
individual,  some  type  of  appropriate 
personal  identification,  and  current 
address. 

RECORD  ACCESS  PROCEDURES: 

See  statement  in  the  notification 
procedures  section  above. 

CONTESTING  RECORD  PROCEDURES: 

See  statement  in  the  notification 
procedure  section  above. 


RECORD  SOURCE  CATEGORIES: 

Pursuant  to  section  (j)(2]  of  the 
Privacy  Act,  5  U.S.C.  552a{j){2),  the 
Commission  is  not  required  to  publish 
the  categories  of  the  sources  from  which 
records  contained  in  this  system  are 
obtained. 

SYSTEMS  EXEMPTED  FROM  CERTAIN 
PROVISIONS  OF  THE  ACT*. 

Pursuant  to  section  (j)(2)  of  the 
Privacy  Act,  5  U.S.C.  552a(j)(2j,  this 
system  is  exempt  from  all  of  the 
provisions  of  the  Privacy  Act  except 
subsections  (b),  (c)(1)  and  (c)(2), 

(e)(4)(A)  through  (F),  (e)(6),  (e)(7),  (e)(9), 
(e)(10)  and  (e)(ll)  and  (i).  The 
Commission’s  rules  implementing  the 
Privacy  Act  will  state  that  this  sytem  of 
records  is  exempt  from  the  Privacy  Act 
provisions  referred  to  in  this  paragraph. 
See  47  CFR  0.561. 

FCC/016-2 

SYSTEM  name: 

General  Investigative  Files. 

SECURITY  CLASSIFICATION 

Not  applicable. 

SYSTEM  LOCATION: 

Office  of  the  Inspector  General  (OIG). 
Federal  Communications  Commission 
(FCC),  1919  M  Street,  Washington,  DC 
20554. 

CATEGORIES  OF  INOIVIDUALS  COVERED  BY 
THIS  system: 

This  system  of  records  contains 
records  on  individuals,  including  present 
and  former  FCC  employees,  who  are  or 
have  been  the  subjects  of  general 
investigations  conducted  by  the  OIG 
relating  to  allegations  raised  pertaining 
to  fraud  and  abuse  with  respect  to 
programs  and  operations  of  the 
Commission. 

categories  of  records  in  the  system: 

Case  files  developed  during 
investigations  of  known  or  alleged 
waste,  fraud,  and  abuse,  or  other 
irregularities  or  violations  of  laws  and 
regulations.  Case  files  related  to 
programs  and  operations  administered 
or  financed  by  the  FCC,  including 
contractors  and  others  doing  business 
with  the  FCC.  Investigative  files  relating 
to  FCC  employee’s  hotline  complaints, 
and  other  miscellaneous  complaint  files. 
Investigative  reports  and  related 
documents,  such  as  correspondence, 
notes,  attachments,  and  working  papers. 

AUTHORITY  FOR  MAINTENANCE  OF  THE 

system: 

Inspector  General  Act  of  1978,  as 
amended  by  Public  Law  100-504, 
October  18, 1988. 
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PURPOSE(S): 

For  the  purpose  of  preventing  or 
detecting  waste,  fraud,  or  abuse, 
conducting  and  supervising  audits  and 
investigations  relating  to  programs  and 
operations,  informing  the  Chairman 
about  problems  and  deficiencies  in  the 
Commission's  programs  and  operations 
or  suggesting  corrective  action  in 
reference  to  identified  irregularities, 
problems  or  deficiencies,  the 
Commission's  Inspector  General  is 
establishing  this  system  of  records.  This 
action  is  required  in  order  to  reflect  the 
creation  of  the  OIG  in  March  1989,  and 
its  statutory  authorization  to  perform 
investigations.  (See  54  FR  15194,  April 
17, 1989).  This  system  consists  of  the 
OIG's  Investigative  Files  compiled  for 
law  enforcement  purposes  (FCC/OIG- 
2). 

ROUTINE  USES  Of  RECORDS  MAINTAINED  IN 
THE  SYSTEM,  INCUiOINQ  CATEGORIES  OF 
USERS  AND  THE  PURPOSES  OF  SUCH  USES: 

Records  maintained  by  the  OIG  to 
carry  out  its  functions  may  be  disclosed, 
as  routine  use,  as  follows; 

Records  maintained  by  the  OIG  to 
carry  out  its  functions  may  be  disclosed, 
as  routine  use,  as  follows: 

1.  Where  there  is  an  indication  of 
violation  or  potential  violation  of  a 
statute,  regulation,  rule,  or  order, 
records  from  this  system  may  be 
referred  to  the  appropriate  Federal, 
foreign,  state  or  local  agency 
responsible  for  investigating  or 
prosecuting  a  violation  or  for  enforcing 
or  implementing  the  statute,  rule, 
regulation  or  order. 

2.  To  any  source,  either  private  or 
governmental,  to  the  extent  necessary  to 
secure  from  such  source  information 
relevant  to  and  sought  in  furtherance  of 
an  investigation  or  audit  to  be 
conducted  by  the  OIG. 

3.  To  private  contractors  for  the 
purpose  of  collating,  analyzing, 
aggregating  or  otherwise  refining 
records  pertaining  to  an  OIG 
investigation  or  audit.  Disclosure  will 
also  be  made  to  independent  auditors 
who  by  contract  carry  out  audits  on 
behalf  of  the  OIG.  Such  contractors  will 
be  required  to  maintain  Privacy  Act 
safeguards  with  respect  to  such  records. 

4.  To  the  U.S.  Department  of  Justice  in 
order  to  obtain  that  department's  advice 
regarding  disclosure  obligations  under 
the  Freedom  of  Information  Act  within 
the  context  of  investigations  and  audits 
conducted  by  the  OIG. 

5. To  the  Office  of  Management  and 
Budget  in  order  to  obtain  that  office's 
advice  regarding  obligations  under  the 
Privacy  Act  within  the  context  of 
investigations  and  audits  conducted  by 
the  OIG. 


6.  To  the  Department  of  Justice  or  the 
Office  of  General  Counsel  of  the 
Commission  or  independent  counsel 
retained  by  OIG  when  the  defendent  in 
litigation  is: 

a.  Any  component  of  the  Commission 
or  any  employee  of  the  Commission  in 
his  or  her  official  capacity: 

b.  The  United  States  where  the 
Commission  determines  that  the  claim, 
if  successful,  is  likely  to  directly  affect 
the  operations  of  the  Commission; 

c.  Any  Commission  employee  in  his  or 
her  individual  capacity  where  the 
Department  of  Justice  and/or  the  Office 
of  the  General  Counsel  of  the 
Commission  agree  to  represent  such 
employee. 

In  each  of  these  cases,  the  FCC  will 
determine  whether  disclosure  of  the 
records  is  compatible  with  the  purpose 
for  which  the  records  were  collected. 

POUCIES  ANO  PRACTICES  FOR  STORING, 
RETRIEVING,  ACCESSING,  RETAINING,  AND 
DISPOSING  OF  RECORDS  IN  THE  SYSTEM; 

STORAGE: 

The  OIG  Investigative  Files  consist  of 
paper  records  maintained  in  file  folders 
and  an  automated  data  base  maintained 
on  computer  diskettes.  All  records  are 
stored  under  secure  conditions. 

retrievabiuty: 

Records  are  filed  alphabetically  by 
name  of  the  subject  of  the  investigation 
or  by  a  unique  file  number  assigned  to 
each  investigation. 

SAFEGUARDS: 

Records  are  kept  in  locked  file 
cabinets  in  offices  that  are  further 
secured  at  the  end  of  each  business  day. 
Limited  access  of  these  records  is 
permitted  by  those  persons  whose 
official  duties  require  such  access,  thus 
unauthorized  examination  during 
business  hours  would  be  easily 
detected. 

RETENTION  AND  DISPOSAL: 

The  Investigative  Files  are  kept  by  the 
specified  periods  of  5  to  10  years  from 
the  date  the  files  are  closed,  in 
accordance  with  the  National  Archives 
and  Records  Schedule  22.  Disposition  of 
records  shall  be  in  accordance  with  FCC 
Records  Maintenance  and  Disposition 
System. 

SYSTEM  MANAGER(S)  AND  ADDRESS: 

Inspector  General,  Office  of  Inspector 
General,  FCC,  1919  M  Street.  NW., 
Washington,  DC  20554. 

NOTIFICATION,  RECORD  ACCESS  AND 
CONTESTING  RECORD  PROCEDURES: 

Pursuant  to  section  (k)(2)  of  the 
Privacy  Act  the  publication  of 
notification,  access  and  contesting 


procedures  for  records  contained  in  this 
system  is  not  necessary.  Under  certain 
circumstances,  however,  a 
determination  as  to  the  availability  of 
these  procedures  shall  be  made  at  the 
time  a  request  for  notification,  access,  or 
contesting  is  received.  Such  inquiries 
should  be  addressed  to  the  System 
Manager  at  the  above  address.  Written 
requests  should  be  clearly  marked, 
“Privacy  Act  Request"  on  the  envelope 
and  letter.  Include  full  name  of  the 
individual,  some  type  of  appropriate 
personal  identification,  and  current 
address. 

RECORD  SOURCE  CATEGORIES: 

Pursuant  to  section  (k)(2)  of  the 
Privacy  Act.  5  U.S.C.  552a{k){2),  the 
Commission  is  not  required  to  publish 
the  categories  of  the  sources  from  which 
records  contained  in  this  system  are 
obtained. 

SYSTEMS  EXEMPTED  FROM  CERTAIN 
PROVISIONS  OF  THE  ACT: 

Pursuant  to  section  {k){2)  of  the 
Privacy  Act,  5  U.S.C.  552a(k)(2),  this 
system  is  exempt  from  all  of  the 
provisions  of  the  Privacy  Act:  (c)(3),  (d), 
(e)(1).  (e)(4)(G).  (e)(4)(H).  (e)(4)(I)  and  (f). 
The  Commission's  rules  implementing 
the  Privacy  Act  will  state  that  this 
system  of  records  is  exempt  from  the 
Ptivacy  Act  provisions  referred  to  in  this 
paragraph.  See  47  CFR  0.561. 

FCC/OMD-2 

SYSTEM  NAME: 

Labor  and  Employee  Relations  Case 
Files. 

SYSTEM  LOCATION: 

Labor  Relations  and  Workforce 
Effectiveness  Division,  Office  of 
Associate  Managing  Director — Human 
Resources  Management,  Office  of 
Managing  Director.  Federal 
Communications  Commission  (FCC), 
1919  M  Street.  NW.,  Washington,  DC 
20554. 

CATEGORIES  OF  INDIVIDUALS  COVERED  BY  THE 
SYSTEM: 

Current  and  former  FCC  employees. 

CATEGORIES  OF  RECORDS  IN  THE  SYSTEM: 

This  system  contains  a  variety  of 
records  relating  to  formal  and  informal 
actions  based  on  conduct  or 
performance:  grievances  filed  under  the 
negotiated  or  administrative  grievance 
procedures:  requests  for 
reconsideration:  arbitrations:  appeals: 
and  miscellaneous  inquires  and 
complaints.  The  records  may  include 
information  such  as  case  number; 
employee  name,  social  security  number, 
grade,  job  title,  and  employment  history 
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The  records  may  also  include  copies  of 
notices  of  proposed  actions;  materials 
relied  on  by  the  agency  to  support  the 
proposed  action:  statements  of 
witnesses;  employee  responses  or 
appeals;  transcripts:  and  agency 
decisions. 

AUTHOROTY  FOR  MAINTENANCE  OF  THE 
SYSTEM: 

'  5  U.S.C.  sections  33,  35,  43,  61,  63.  71, 
73,  75,  and  77;  5  CFR  parts  315,  359, 432, 
531,  532,  610,  630,  715,  733,  735,  752,  and 
771. 

ROUTINE  USES  OF  RECORDS  MAINTAINED  IN 
THE  SYSTEM,  INCLUDING  CATEGORIES  OF 
USERS  AND  THE  PURPOSES  OF  SUCH  USE: 

1.  To  provide  information  to  ofHcials 
of  labor  organizations  recognized  under 
5  U.S.C.  chapter  71  when  relevant  and 
necessary  to  their  duties  of  exclusive 
representation  concerning  personnel 
policies,  practices,  and  matters  affecting 
working  conditions. 

2.  Where  there  is  an  indication  of  a 
violation  or  potential  violation  of  a 
statute,  regulation,  rule,  or  order, 
records  from  this  system  may  be 
referred  to  the  appropriate  Federal, 
state,  or  local  agency  responsible  for 
investigating  or  prosecuting  a  violation 
or  for  enforcing  or  implementing  the 
statute,  rule,  regulation  or  order. 

3.  A  record  from  this  system  may  be 
disclosed  to  those  sources  from  which 
additional  information  is  requested  in 
order  to  process  personnel  actions,  to 
the  extent  necessary  to  identify  the 
individual,  inform  the  source  or  the 
purpose{s)  of  the  request,  and  to  identify 
the  type  of  information  requested. 

4.  A  record  from  this  system  may  be 
disclosed  to  a  Federal  agency,  in 
response  to  its  request,  in  connection 
with  the  hiring  or  retention  of  an 
employee,  the  issuance  of  a  security 
clearance,  the  conducting  of  a  security 
or  suitability  investigation  of  an 
individual,  or  the  classifying  of  jobs,  to 
the  extent  that  the  information  is 
relevant  and  necessary  to  the  requesting 
agency’s  decision  on  the  hiring  or 
retention  of  an  employee,  or  the 
issuance  of  a  security  clearance. 

5.  A  record  from  this  sytem  may  be 
disclosed  to  a  Congressional  office  in 
response  to  an  inquiry  the  individual 
has  made  to  the  Congressional  office. 

6.  A  record  on  an  individual  in  this 
system  of  records  may  be  disclosed, 
where  pertinent,  in  any  legal  proceeding 
to  which  the  Commission  is  a  party 
before  a  court  or  administrative  body. 

7.  A  record  from  this  system  may  be 
disclosed  in  response  to  a  request  for 
discovery  or  for  appearance  of  a 
witness,  information  that  is  relevant  to 


the  subject  matter  involved  in  a  pending 
judicial  or  administrative  proceeding. 

8.  A  record  from  this  system  may  be 
disclosed  to  officials  of  the  Merit 
Systems  Protection  Board,  including  the 
Office  of  the  Special  Counsel,  when 
requested  in  connection  with  appeals, 
special  studies  of  the  civil  service  and 
other  merit  systems,  review  of  0PM 
rules  and  regulations,  investigations  of 
alleged  or  possible  prohibited  personnel 
practices,  and  such  other  functions:  e.g., 
as  promulgated  in  5  U.S.C.  1205  and 
1206,  or  as  may  be  authorized  by  law. 

9.  A  record  from  this  system  may  be 
disclosed  to  the  Equal  Employment 
Opportunity  Commission  when 
requested  in  connection  with 
investigations  into  alleged  or  possible 
discrimnation  practices  in  the  Federal 
sector,  examination  of  Federal 
affirmative  employment  programs, 
compliance  by  Federal  agencies  with 
applicable  laws  and  regulations,  or 
other  functions  vested  in  the 
Commission  by  applicable  law. 

10.  A  record  from  this  system  may  be 
disclosed  to  the  Federal  Labor  Relations 
Authority  or  its  General  Counsel  when 
requested  in  connection  with 
investigations  of  allegations  of  unfair 
labor  pratices  or  matters  before  the 
Federal  Service  Impasses  Panel. 

11.  A  record  from  this  system  may  be 
disclosed  to  other  Federal  agencies 
information  needed  for  the  performance 
of  their  official  duties  related  to 
reconciling  or  reconstructing  data  files, 
in  relating  to  personnel  actions.  In  each 
of  these  cases,  the  FCC  will  determine 
whether  disclosure  of  the  records  is 
compatible  with  the  purpose  for  which 
the  records  were  collected. 

POUCIES  AND  PRACTICES  FOR  STORING, 
RETRIEVING,  ACCESSING,  RETAINING,  AND 
DISPOSING  OF  RECORDS  IN  THE  SYSTEM: 

storage: 

These  records  are  maintained  in  file 
folders. 

retrievability: 

These  records  are  retrieved 
preliminarily  by  case  number.  An 
examination  of  case  logs  will  disclose 
the  name  of  an  employee  associated 
with  a  case  number. 

SAFEGUARDS: 

These  records  are  maintained  in 
secured  metal  filing  cabinets  to  which 
only  authorized  personnel  have  access. 

RETENTION  AND  DISPOSAL: 

1.  Records  pertaining  to  the  following 
matters  are  disposed  of  at  the  end  of  the 
first  fiscal  year  following  completion  of 
the  fiscal  year  in  which  the  action  was 
taken:  Informal  actions  based  on 


conduct  or  performance:  oral 
admonishments  confirmed  in  writing: 
and  written  reprimands. 

2.  Records  pertaining  to  the  following 
matters  are  disposed  of  at  the  end  of  the 
third  fiscal  year  following  completion  of 
the  fiscal  year  in  which  the  action  was 
taken:  Grievances  processed  under  the 
negotiated  or  administrative  grievance 
procedures:  appeals:  requests  for 
restoration  of  annual  leave:  and 
requests  for  admission  to  the  agency’s 
leave  transfer  program. 

3.  Records  pertaining  to  the  following 
matters  are  disposed  of  at  the  end  of  the 
fourth  fiscal  year  following  completion 
of  the  fiscal  year  in  which  the  action 
was  taken:  Within-grade  increase 
denials/ postponements;  suspensions, 
removals,  and  furloughs  taken  imder 
authority  of  5  U.S.C.  chapters  35  and  75: 
and  requests  for  reconsideration/ 
review. 

4.  Records  pertaining  to  the  following 
matters  are  disposed  of  at  the  end  of  the 
fifth  fiscal  year  following  completion  of 
the  fiscal  year  in  which  the  action  was 
taken:  Removals,  demotions,  and 
reassignments  based  on  unacceptable 
performance:  arbitrations;  and  unfair 
labor  practices. 

Disposal  is  by  shredding  or  buring. 

SYSTEM  MANAGER(S)  AND  ADDRESS: 

Managing  Director.  Office  of 
Managing  Director,  FCC,  1919  M  Street. 
NW.,  Washington,  DC  20554. 

NOTIFICATION  PROCEDURE: 

Individuals  subject  to  an  action 
governed  by  this  system  of  records  will 
be  provided  access  to  the  record  upon 
request,  subject  to  applicable  law  and 
regulation.  Individuals  should  contact 
the  System  Manager  for  access.  They 
must  furnish  the  following  information 
in  writing  for  their  records  to  be  located 
and  identified: 

a.  Name. 

b.  Date  of  birth. 

c.  Approximate  opening  and  closing 
dates  of  the  case  and  the  kind  of  action 
involved. 

d.  Organizational  component 
involved. 

RECORD  ACCESS  PROCEDURES: 

Same  as  notification  procedure. 

CONTESTING  RECORD  PROCEDURES:  < 

Individuals  wishing  to  request 
amendment  of  their  records  to  correct 
factual  errors  should  contact  the  System 
Manager  in  writing.  The  following 
information  must  be  provided: 

a.  Name. 

b.  Date  of  birth. 
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c.  Approximate  opening  and  closing 
date  of  the  case  and  the  kind  of  action 
involved. 

d.  Organizational  component 
involved. 

RECORD  SOURCE  CATEGORIES: 

Information  in  this  system  of  records 
is  provided  by: 

a.  The  individual  on  whom  the  record 
is  maintained. 

b.  Testimony  of  witnesses. 

c.  Supervisors  and  managers. 

d.  Union  officials. 

e.  Arbitrators  and  other  third-parties, 
such  as  the  Department  of  Labor. 

Federal  Labor  Relations  Authority,  and 
Merit  System  Protection  Board. 

FCC/OMD-3 

SYSTEM  NAME: 

Federal  Advisory  Committee 
Membership  File. 

SYSTEM  location: 

Program  Analysis  Staff,  Office  of 
Managing  Director.  Federal 
Communications  Commission  (FCC). 
1919  M  Street,  NW.,  Washington,  DC 
20554. 

CATEGORIES  OF  INOIVIOUALS  COVERED  BY  THE 

system: 

Members  of  Federal  advisory 
committees  sponsored  or  co-sponsored 
by  FCC. 

AUTHORITY  FOR  MAINTENANCE  OF  THE 

system: 

Public  Law  92-463,  Federal  Advisory 
Committee  Act. 

CATEGORIES  OF  RECORDS  IN  THE  SYSTEM: 

Information  showing  individual  name, 
business  address,  business  telephone 
number,  and  occupation  or  title. 

ROUnUK  USES  OF  RECORDS  MAINTAINED  IN 
THE  SYSTEM,  INCLUOINO  CATEGORIES  OF 
USERS  AND  THE  PURPOSES  OF  SUCH  USES: 

1.  To  distribute  information  to 
members  of  each  committee,  convene 
meetings,  and  conduct  general 
committee  business. 

2.  To  provide  information  to  the  public 
upon  request. 

3.  To  furnish  information  to  the 
General  Services  Administration  for  use 
in  compiling  an  annual  report. 

POLICIES  AND  PRACTICES  FOR  STORING, 
RETRIEVING,  ACCESSING,  RETAINING  AND 
DISPOSING  OF  RECORDS  IN  THE  SYSTEM: 

STORAGE: 

File  folders. 

RETRIEV  ability: 

Records  are  grouped  by  name  of 
committee  and  filed  and  retrieved 
thereunder  by  name  of  committee 
member. 


SAFEGUARDS: 

Paper  records  are  maintained  in  file 
cabinets  in  offices  which  are  locked  at 
the  end  of  each  business  day. 

RETENTION  AND  DISPOSAL: 

Records  are  retained  until  the 
Committee  is  terminated,  and  then 
transferred  to  the  Federal  Records 
Center. 

SYSTEM  MANAGERfS)  AND  ADDRESS: 

Managing  Director,  Office  of  the 
Managing  Director,  FCC,  1919  M  Street, 
NW..  Washington,  DC  20554. 

NOTIFICATION  PROCEDURES: 

Address  inquiries  to  the  system 
manager.  Name  of  advisory  committee 
should  be  included  in  the  inquiry. 

RECORD  ACCESS  PROCEDURES: 

Same  of  notihcation  procedure. 

CONTESTING  RECORD  PROCEDURES: 

Same  as  notification  procedure. 

RECORD  SOURCE  CATEGORIES: 

Committee  members. 

FCC/OMD-4 
SYSTEM  NAME: 

Security  Office  Control  Files. 

SYSTEM  location: 

Security  Operations  Staff,  Office  of 
Managing  Director,  Federal 
Commimications  Commission  (FCC). 
1919  M  Street  NW.,  Washington.  DC 
20554. 

CATEGORIES  OF  INDIVIDUALS  COVERED  BY  THE 
SYSTEM: 

Current  and  former  FCC  employees. 

CATEGORIES  OF  RECORDS  IN  THE  SYSTEM: 

The  system  consists  of  cards,  filed 
alphabetically,  containing  date  of  birth, 
place  of  birth.  Social  Security  Number, 
classification  as  to  position  sensitivity, 
types  and  dates  of  hivestigations, 
investigative  reports,  dates  and  levels  of 
clearances. 

AUTHORITY  FOR  MAINTENANCE  OF  THE 
SYSTEM: 

Executive  Orders  10450  and  12065. 
PURPOSEfS): 

These  records  are  used  by  FCC 
Security  Officers  and  employees  of  the 
Security  Office  for  reference  in 
connection  with  the  control  of  position 
sensitivity  and  personnel  clearances. 

ROUTINE  USES  OF  RECORDS  MAINTAINED  IN 
THE  SYSTEM,  INCLUDING  CATEGORIES  OF 
USERS  AND  THE  PURPOSES  OF  SUCH  USES: 

1.  For  disclosure  to  a  Federal  agency 
or  the  District  of  Columbia  Government, 
in  response  to  its  request,  in  connection 


with  the  hiring  or  retention  of  an 
employee,  the  issuance  of  a  security 
clearance,  the  conducting  of  a  security 
or  suitability  investigation  of  an 
individual,  the  classifying  of  jobs,  the 
letting  of  a  contract,  or  the  issuance  of  a 
license,  grant,  or  other  benefit  by  the 
requesting  agency,  to  the  extent  that  the 
information  is  relevant  and  necessary  to 
the  requesting  agency's  decision  on  the 
firing  or  retention  of  an  employee,  the 
issuance  of  a  security  clearance,  the 
letting  of  a  contract,  or  the  issuance  of  a 
license,  grant  or  other  benefit. 

2.  For  disclosure  to  the  security  office 
of  an  agency  in  the  executive, 
legislative,  or  judicial  branch,  or  the 
District  of  Columbia  Government,  in 
response  to  its  request  for  verification  of 
security  clearance,  to  FCC  employees  to 
have  access  to  classified  data  or  areas 
where  their  official  duties  require  such 
access. 

3.  Where  there  is  an  indication  of  a 
violation  or  potential  violation  of  a 
statute,  regulation,  rule,  or  order, 
records  from  this  system  may  be 
referred  to  the  appropriate  Federal, 
state,  or  local  agency  responsible  for 
investigating  or  prosecuting  a  violation 
or  for  enforcing  or  implementing  the 
statute,  rule,  regulation  or  order. 

4.  A  record  ft-om  this  system  may  be 
disclosed  to  request  information  from  a 
Federal,  state,  or  local  agency 
maintaining  civil,  criminal,  or  other 
relevant  enforcement  information  or 
other  pertinent  information,  such  as 
licenses,  if  necessary  to  obtain 
information  relevant  to  a  Commission 
decision  concerning  the  hiring  or 
retention  of  an  employee,  the  issuance 
of  a  security  clearance,  the  letter  of  a 
contact,  or  the  issuance  of  a  license, 
grant  or  other  benefit. 

5.  A  record  on  an  individual  in  this 
system  of  records  may  be  disclosed  to  a 
Congressional  office  in  response  to  an 
inquiry  the  individual  has  made  to  the 
Congressional  office. 

6.  A  record  from  this  system  of 
records  may  be  disclosed  to  GSA  and 
NARA  for  the  purpose  of  records 
management  inspections  conducted 
under  authority  of  44  U.S.C.  2904  and 
2906.  Such  disclosure  shall  not  be  used 
to  make  a  determination  about 
individuals. 

In  each  of  these  cases,  the  FCC  will 
determine  whether  disclosure  of  the 
records  is  compatible  with  the  purpose 
for  which  the  records  were  collected. 

POUCIES  AND  PRACTICES  FOR  STORING, 
RETRIEVING,  ACCESSING,  RETAINING,  AND 
DISPOSING  OF  RECORDS  IN  THE  SYSTEM: 

STORAGE: 

Records  are  maintained  on  cards. 
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retrievabiuty: 

Records  are  retrieved  by  the  name 
and  date  of  birth  of  the  individuals  on 
whom  they  are  maintained. 

SAFEGUARDS: 

The  cards  are  stored  within  a  secured 
area.  The  cards  do  not  leave  the  security 
office. 

RETENTION  AND  DISPOSAU 

Cards  are  retained  for  twenty  years 
after  the  individual  leaves  the  agency 
and  then  are  disposed  of  by  burning. 

SYSTEM  MANAQER(S)  AND  ADDRESS: 

Managing  Director,  Office  of 
Managing  Director,  FCC,  1919  M  Street, 
NW.,  Washington,  DC  20554. 

NOTIFICATION  PROCEDURE: 

Individuals  wishing  to  inquire 
whether  this  system  of  records  contains 
information  about  them  should  contact 
the  system  manager  indicated  above. 
Individuals  must  furnish  the  following 
information  for  their  records  to  be 
located  and  identified: 

a.  Full  name. 

b.  Date  of  birth. 

RECORD  ACCESS  PROCEDURES: 

Individuals  wishing  to  request  access 
to  records  about  them  should  contact 
the  system  manager  indicated  above. 
Individuals  must  furnish  the  following 
information  for  their  record  to  be 
located  and  identified: 

a.  Full  name. 

b.  Date  of  birth. 

An  individual  requesting  access  must 
also  follow  FCC  Privacy  Act  regulations 
regarding  verification  of  identity  and 
access  to  records  (47  CFR  0.554  and 
0.555). 

CONTESTING  RECORD  PROCEDURES: 

Individuals  wishing  to  request 
amendment  of  their  records  should 
contact  the  system  manager  indicated 
above.  Individuals  must  furnish  the 
following  information  for  their  record  to 
be  located  and  identified: 

a.  Full  name. 

b.  Date  of  birth. 

An  individual  requesting  amendment 
must  also  follow  the  FCC  Privacy  Act 
regulations  regarding  verification  of 
identity  and  amendment  of  records  (47 
CFR  0.556  and  0.557). 

RECORD  SOURCE  CATEGORIES: 

a.  The  individual  to  whom  the 
information  applies. 

b.  Investigative  files  maintained  by 
the  OPM  Division  of  Personnel 
Investigations. 

c.  Employment  information 
maintained  by  the  Personnel  officer  of 
the  FCC. 


FCC/OMD-6 
SYSTEM  name: 

Records  of  Money  Received, 

Refunded,  and  Returned. 

SYSTEM  location: 

Financial  Management  Division, 
Associate  Managing  Director — 
Operations,  Office  of  Managing 
Director,  Federal  Communications 
Commission  (FCC),  1919  M  Street,  NW., 
Washington,  DC  20554  and  Licensing 
Division,  Private  Radio  Bureau,  FCC, 
Route  116,  Gettysburg,  PA  17326. 

CATEGORIES  OF  INDIVIDUALS  COVERED  BY  THE 
system: 

Individuals  making  payments  to  cover 
forfeitures  assessed,  fees  collected  and 
services  rendered;  refunds  for  incorrect 
payments  or  overpayments  (including 
application  processing  fees,  travel 
advances,  advance  sick  leave  and 
advance  annual  leave);  billing  and 
collection  of  bad  checks;  and 
miscellaneous  monies  received  by  the 
Commission  (including  reimbursement 
authorized  under  the  Travel 
Reimbursement  Program). 

CATEGORIES  OF  RECORDS  IN  THE  SYSTEM: 

Names,  Social  Security  numbers, 
telephone  numbers  and  addresses  of 
individuals;  records  of  services 
rendered;  forfeitures  assessed  and 
collected;  amounts;  dates;  check 
numbers;  locations;  bank  deposit 
information;  transaction  type 
information;  United  States  Treasury 
deposit  numbers;  ship  name  and  call 
sign;  and  information  substantiating  fees 
collected,  refunds  issued,  and  interest, 
penalties,  and  administrative  charges 
assessed  to  individuals. 

AUTHORITY  FOR  MAINTENANCE  OF  THE 

system: 

Budget  and  Accounting  Act  of  1921; 
Budget  and  Accounting  Procedures  Act 
of  1950;  Federal  Communications 
Commission  Authorization  Act  of  1989 
and  31  U.S.C.  525. 

PURPOSE(S): 

The  primary  uses  of  the  records  are 
(a)  to  account  for  ail  monies  received  by 
the  Commission  fi'om  the  public  and 
refunded  to  the  public;  (b)  to  compute 
vouchers  to  determine  amounts  claimed 
and  reimbursed,  and  (c)  to  account  for 
all  advances  given  to  employees. 

ROUTINE  USES  OF  RECORDS  MAINTAINED  IN 
THE  SYSTEM,  INCLUDING  CATEGORIES  OF 
USERS  AND  THE  PURPOSES  OF  SUCH  USES: 

1.  Where  there  is  an  indication  of  a 
violation  or  potential  violation  of  a 
statute,  regulation,  rule,  or  order, 
records  from  this  system  may  be 
referred  to  the  appropriate  Federal, 


State,  or  local  agency  responsible  for 
investigating  or  prosecuting  a  violation 
or  for  enforcing  or  implementing  the 
statute,  rule,  regulation  or  order. 

2.  A  record  from  this  system  may  be 
disclosed  to  request  information  from  a 
Federal,  State,  or  local  agency 
maintaining  civil,  criminal,  or  other 
relevant  enforcement  information  or 
other  pertinent  information,  such  as 
licenses,  if  necessary  to  obtain 
information  relevant  to  a  Commission 
decision  concerning  the  hiring  or 
retention  of  an  employee,  the  issuance 
of  a  security  clearance,  the  letting  of  a 
contract,  or  the  issuance  of  a  license, 
grant  or  other  benefit. 

3.  A  record  from  this  system  may  be 
disclosed  to  a  Federal  agency,  in 
response  to  its  request,  in  connection 
with  the  hiring  or  retention  of  an 
employee,  the  issuance  of  a  security 
clearance,  the  reporting  of  an 
investigation  of  an  employee,  the  letting 
of  a  contract,  or  the  issuance  of  a 
license,  grant  or  other  benefit. 

4.  A  record  on  an  individual  in  this 
system  of  records  may  be  disclosed  to  a 
Congressional  office  in  response  to  an 
inquiry  the  individual  has  made  to  the 
Congressional  office. 

5.  A  record  from  this  system  of 
records  may  be  disclosed  to  GSA  and 
NARA  for  the  purpose  of  records 
management  inspections  conducted 
under  authority  of  44  U.S.C.  2904  and 
2906.  Such  disclosure  shall  not  be  used 
to  make  a  determination  about 
individuals. 

6.  A  record  on  an  individual  in  this 
system  of  records  may  be  disclosed, 
where  pertinent,  in  any  legal  proceeding 
to  which  the  Commission  is  a  party 
before  a  court  or  administrative  body. 

7.  A  record  from  this  system  of 
records  may  be  disclosed  to  the 
Department  of  Justice  or  in  a  proceeding 
before  a  court  or  adjudicative  body 
when: 

(a)  The  United  States,  the 
Commission,  a  component  of  the 
Commission,  or,  when  represented  by 
the  Government,  an  employee  of  the 
Commission  is  a  party  to  litigation  or 
anticipated  litigation  or  has  an  interest 
in  such  litigation,  and 

(b)  The  Commission  determines  that 
the  disclosure  is  relevant  or  necessary 
to  the  litigation. 

8.  A  record  from  this  system  of 
records  which  concerns  information  on 
pay  and  leave,  benefits,  retirement 
deductions,  and  any  other  pertinent 
information  may  be  disclosed  to  the 
Office  of  Personnel  Management  in 
order  for  it  to  carry  out  its  legally 
authorized  Government-wide  functions 
and  duties. 
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9.  Records  &om  this  system  may  be 
disdoted  to  “consumer  reporting 
agencies”  as  defined  in  dte  Fair  Credit 
Reporting  AxU  (15  U.S.C.  1681a  (!)  or  tbe 
Fed^'al  Claims  Cdlection  Act  of  1966 
(31  U.S.C.  3701)  (a)  (3)).  In  each  of  these 
cases,  the  FCC  d^ermine  udmtoer 
disclosure  of  the  records  is  compatible 
with  the  purpose  for  which  the  records 
were  collected. 

POUOES  AND  PRACTICES  SON  STORINQ, 
RETRieVINO,  ACCESSmO,  RETAlNtNQ,  AND 
DISP08IN0  OP  RECOROe  IN  TME  SYSTEM. 

STORAOE: 

Paper,  computer  printout,  microfdso, 
microfiche,  magnetic  disc,  and  magnetic 
tape. 

retrievabrjty: 

By  name  and/or  type  of  transaction; 
call  sign;  processing  number.  Social 
Security  number,  employer 
identiBcation  number,  soundex  number, 
fee  control  number,  payment  ID  number 
or  seqential  number. 

SAFEGUARDS: 

Records  are  located  in  secured  metal 
Ble  cabinets,  metal  vaults,  and  in  metal 
file  cabinets  in  secured  rooms  or 
secured  premises,  with  access  limited  to 
those  individuals  whose  official  duties 
require  access. 

RETENTION  AND  disposal: 

Retained  for  two  years  following  the 
end  irf  the  current  fiscal  year;  then 
transferred  to  die  Fedmal  Records 
Center  and  destroyed  when  6  years  and 
3  months  old. 

SYSTEM  MANAOER(S)  AND  ADDRESS: 

Managing  Director.  Office  of 
Managing  Director,  FCC,  1919  M  Street 
NW.,  Washington,  DC  20554. 

NOTIFICATION  PROCEDURE: 

Address  inquiries  to  the  system 
manager. 

RECORD  ACCESS  PROCCDURC. 

Same  as  above. 

CONTESTMO  RECORD  procedure: 

Same  as  above. 

RECORD  SOURCE  CATEGORIES: 

Subjix^t  individual;  Federal  Reserve 
Bank;  agent  of  subject;  or  Attorney-At- 
Law  of  the  subject  individuaL 

FCC/PRB-2 
SYSTEM  name: 

Application  and  license  File. 

SYSTEM  LOCATION: 

Private  Radio  Boreau,  Federal 
Communications  Cogmrission  {POCk 
2025  M  Street,  NW.,  Washington,  OC 


20554,  and  Route  116,  Gettysburg,  PA 
17325.  Records  consisting  of  extracts  of 
selected  information  can  also  be 
inspected  at  FCC  field  offices.  (See  FCC 
telephone  directory  for  field  office 
addresses,  or  locate  local  office  in 
commercial  telephone  directory  under 
“U.S.  Government”) 

CATEGORIES  OP  RtOIVIDUAtLS  COVERED  BT  THE 
SYSTEM*. 

47  CFR  parts  80.  87, 90. 94. 95.  and  97. 

CATEGORIES  OPBECOROS  IN  THE  SYSTEM*. 

Applications,  licenses,  and 
correspondence  in  the  Maritime, 

Aviation,  Private  Land  Mobile,  Private 
Operational-Fixed  Microwave,  Perscmal 
and  Amateur  Radio  Services. 

AUTHORITY  RM  MAINTENANCE  OF  THE 

system: 

Sections  301,  303  of  the 
Communications  Act  of  1934, 47  U.S.C, 
301,  303. 

PURPOSEfS): 

Records  are  used  to  administer  the 
Commission's  programs  relating  to  radio 
categories  listed  above  including 
licensing,  enforcement  rulemaking,  and 
other  actions  requiring  record 
information;  to  evaluate  imique  systems; 
to  provide  a  service  of  mformation  for 
the  general  ptd^ic.  Selected 
information^  elements  are  incorporated 
in  the  Commission’s  central  ccsnputer 
facility  to  mamtain  a  cmrent  inventory 
of  licensees  for  those  services  which  are 
computerized. 

ROUTINE  USES  OF  RECORDS  MAMTAINEO  IN 
THE  SYSTEM,  WCLUDINO  CATEGORIES  OF 
USERS  ANOTHE  PUimiSES  OF  SUCH  USES: 

1.  Where  there  is  an  indication  of  a 
violation  or  potenfiai  violation  of  a 
statute,  regidation,  rule,  or  order, 
records  frm  ^s  system  may  be 
refened  to  the  ai^ui^jnate  Federal 
state,  or  local  agency  respms^le  for 
investigafing'or  {nosecut^  a  violation 
or  for  enforcing  or  implementing  the 
statute,  rule,  regulation  or  order. 

2.  A  record  on  an  individual  in  this 
system  of  records  may  be  disclosed, 
where  pertinent,  in  any  legal  proceeding 
to  whi^  the  Commission  is  a  party 
before  a  court  or  adimnistrative  body. 

3.  A  record  from  this  system  of 
records  may  be  disclosed  to  the 
Department  of  justice  or  In  a  proceeding 
before  a  court  or  ac^udicative  body 
when: 

(alltie  United  States,  file  Commission, 
a  component  of  the  Cmninissian.  or, 
when  atinng  fiom  his  msployinmit  nn 
employee  of  the  Coi— itisatoB  is  n  party 
to  litigation  or  anticipated  litipftian  or 
has  an  iniei«stiasM^litifBtion,a«d 


(b)  The  Commission  determines  that 
the  disclosure  is  relevant  or  necesssuy 
to  the  litigation. 

In  each  of  these  cases,  the  FCC  will 
determine  whether  disclosure  of  the 
records  is  compatible  with  the  purpose 
for  which  the  records  were  collected. 

POLICIES  AND  PRACTICES  FOR  STORING, 
RETRIEVINO,  ACCESSING,  RETAININQ,  AND 
DISPOSINQ  OF  RECORDS  IN  THE  SYSTEM: 

storage: 

Paper  records  are  stored  in  file  boxes 
or  cabinets.  Automated  records  are  on 
microfiche  or  computer  media. 

retrievabhjty: 

Records  can  be  retrieved 
alphabetically  by  name  of  applicant/ 
licensee  within  each  radio  service. 
Automated  records  can  be  retrieved  by 
means  other  than  personal  identifier, 
such  as  location  or  call  sign. 

SAFEGUARDS: 

Records  are  freely  available  for  public 
inspection.  There  are  safeguards 
(passwords]  against  alteration  of 
computer  records  by  unauthorized 
persons.  Paper  files  are  maintained  in 
offices  which  are  locked  at  the  end 
each  business  day. 

RETENTION  AND  DISPOSAL: 

Records  are  normally  retained  as  long 
as  the  station  remains  licensed,  although 
some  bulky  files  may  be  divided  and 
older  material  sent  to  the  Federal 
Records  Center,  and  maintained  a 
minimum  of  2  years  and  a  maximum  of 
11  years  after  expiration  date. 

SYSTEM  WANAGERfS)  AND  ADDRESS: 

Chief,  Private  Radio  Bureau,  FCC, 

2025  M  Street  NW^  Washington,  OC 
20554. 

NOTIFICATION  PROCEDURE: 

Address  inquiries  to  the  system 
manager.  In  order  to  fadlitate  the 
location  of  a  specific  record,  the  name  of 
the  radio  category  under  which  the 
application  was  filed  and  the  call  sign  of 
the  iic^se  issued  ^oukl  be  included 
with  the  requ^t 

RECORD  ACCESS  PROCEDURES: 

Same  as  above. 

CONTESTING  RECORD  PROCEDURES: 

Same  as  above. 

RECORD  SOURCE  CATSOORHS: 

Original  apfilicatioas  and 
supplemental  material  submitted  by 
applicants;  can'eapoodence  fiom 
complstoMts;  imspec^kxi  veports; 
application  processors. 
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FCC/PRB-4 
SYSTEM  NAME: 

Private  Radio  Bureau  Compliance. 

SYSTEM  LOCATION: 

Private  Radio  Bureau,  Federal 
Communications  Commission  (FCC), 
2025  M  Street,  NW.,  Washington,  DC 
20554. 

CATEGORIES  OF  INDIVIDUALS  COVERED  BY  THE 

system: 

Licensees,  applicants,  and  unlicensed 
persons  under  parts  80,  87,  90, 94,  95, 
and  97  of  the  rules  about  whom  there 
are  questions  of  compliance  with  the 
Commission’s  rules  or  the 
Communications  Act  of  1934. 

Unlicensed  persons  operating  radio 
equipment. 

CATEGORIES  OF  RECORDS  IN  THE  SYSTEM: 

Compliance  case  history  logs; 
investigatory  and  hearing  files  with 
inspection  reports,  complaints, 
correspondence,  pleadings,  legal 
memoranda,  investigative  findings, 
forfeiture  notices. 

AUTHORITY  FOR  MAINTENANCE  OF  THE 
SYSTEM: 

47  U.S.C.  sections  301,  303,  309(e),  312, 
362,  364,  386,  507,  and  510. 

PURPOSE(S): 

Used  by  bureau  employees  in 
compliance,  rule  waiver,  and  hearing 
cases  to  document,  to  evaluate,  to 
impose  sanctions  for  non  compliance 
with  the  Rules  or  Act,  and  to  grant 
waivers. 

ROUTINE  USES  OF  RECORDS  MAINTAINED  IN 
THE  SYSTEM,  INCLUDING  CATEGORIES  OF 
USERS  AND  THE  PURPOSES  OF  SUCH  USES: 

1.  Where  there  is  an  indication  of  a 
violation  or  potential  violation  of  a 
statute,  regulation,  rule,  or  order, 
records  from  this  system  may  be 
referred  to  the  appropriate  Federal, 
state,  or  local  agency  responsible  for 
investigating  or  prosecuting  a  violation 
or  for  enforcing  or  implementing  the 
statute,  rule,  regulation  or  order. 

2.  A  record  from  this  system  may  be 
disclosed  to  request  information  from  a 
Federal,  state,  or  local  agency 
maintaining  civil,  criminal,  or  other 
relevant  enforcement  information  or 
other  pertinent  information,  such  as 
licenses,  if  necessary  to  obtain 
information  relevant  to  a  Commission 
decision  concerning  the  issuance  of  a 
license,  grant  or  other  benefit  or 
enforcement  proceedings. 

3.  A  record  from  this  system  may  be 
disclosed  to  a  Federal  agency,  in 
response  to  its  request,  in  connection 
with  the  hiring  or  retention  of  an 
employee,  the  issuance  of  a  security 


clearance,  the  reporting  of  an 
investigation  of  an  employee,  the  letting 
of  a  contract,  or  the  issuance  of  a 
license,  grant  or  other  benefit. 

4.  A  record  on  an  individual  in  this 
system  of  records  may  be  disclosed  to  a 
Congressional  office  in  response  to  an 
inquiry  the  individual  has  made  to  the 
Congressional  office. 

5.  A  record  from  this  system  of 
records  may  be  disclosed  to  GSA  and 
NARA  for  the  purpose  of  records 
management  inspections  conducted 
under  authority  of  44  U.S.C.  2904  and 
2906.  Such  disclosure  shall  not  be  used 
to  make  a  determination  about 
individuals. 

6.  A  record  on  an  individual  in  this 
system  of  records  may  be  disclosed, 
where  pertinent,  in  any  legal  proceeding 
to  which  the  Commission  is  a  party 
before  a  court  or  administrative  body. 

7.  A  record  from  this  system  of 
records  may  be  disclosed  to  the 
Department  of  Justice  or  in  a  proceeding 
before  a  court  or  adjudicative  body 
when: 

(a)  The  United  States,  the 
Commission,  a  component  of  the 
Commission,  or,  when  arising  from  his 
employment,  an  employee  of  the 
Commission  is  a  party  to  litigation  or 
anticipated  litigation  or  has  an  interest 
in  such  litigation,  and 

(b)  The  Commission  determines  that 
the  disclosure  is  relevant  or  necessary 
to  the  litigation. 

In  each  of  these  cases,  the  FCC  will 
determine  whether  disclosure  of  the 
records  is  compatible  with  the  purpose 
for  which  the  records  were  collected, 

POLICIES  AND  PRACTICES  FOR  STORING, 
RETRIEVING,  ACCESSING,  RETAINING,  AND 
DISPOSING  OF  RECORDS  IN  THE  SYSTEM: 

STORAGE: 

Case  materials  are  in  file  folders.  Logs 
are  on  cards,  paper,  and  electromagnetic 
computer  tape. 

retrievabiuty: 

Records  are  filed  and  retrieved  by 
name  of  licensee,  applicant  or 
unlicensed  individual  or  call  sign. 

safeguards: 

Paper  records  are  maintained  on  a 
division  level  in  appropriate  file 
cabinets  in  offices  which  are  locked  at 
the  end  of  each  business  day.  Access  to 
computer  records  is  controlled  by 
password. 

RETENTION  AND  DISPOSAU 

The  documentation  portions  of  these 
records  are  retained  for  3  years  after  the 
case  is  closed  and  then  destroyed. 


SYSTEM  MANAGER(S)  AND  ADDRESS: 

Chief,  Private  Radio  Bureau,  FCC, 

2025  M  Street,  NW.,  Washington,  DC 
20554. 

NOTIFICATION,  RECORD  ACCESS  AND 
CONTESTING  RECORD  PROCEDURES: 

This  system  is  exempt  from  the 
requirement  that  the  agency  publish  the 
procedures  for  notifying  an  individual, 
at  his  or  her  request,  if  the  system 
contains  a  record  pertaining  to  him/her, 
for  gaining  access  to  such  record,  and 
for  contesting  the  contents  of  the  record. 

RECORD  SOURCE  CATEGORIES: 

This  system  is  exempt  from  the 
requirement  that  the  agency  publish  the 
categories  of  sources  of  records  in  this 
system. 

SYSTEMS  EXEMPTED  FROM  CERTAIN 
PROVISIONS  OF  THE  ACT: 

This  system  of  records  is  exempt  from 
subsections  {c)(3),  (d),  (e)(1),  (e)(4)  (G), 
(H),  and  (I),  and  (^  of  the  Privacy  Act  of 
1974,  5  U.S.C.  552(a),  and  from  S§  0.554- 
0.557  of  the  Commission’s  rules.  These 
provisions  concern  notihcation,  record 
access,  and  contesting  procedures,  as 
well  as  the  publication  of  record 
sources.  The  system  is  exempt  from 
these  provisions  because  it  contains 
investigatory  material  compiled  for  law 
enforcement  purposes  as  defined  in 
section  (k)(2)  of  the  Privacy  Act, 

FCC/PRB-5 

SYSTEM  name: 

Application  Review  List  for  Present  or 
Former  Licensees,  Operators  or 
Unlicensed  Persons  Operating  Radio 
Equipment  Improperly. 

SYSTEM  location: 

Private  Radio  Bureau,  Federal 
Commimications  Commission  (FCC), 
2025  M  Street,  NW.,  Washington,  DC 
20554. 

CATEGORIES  OF  INDIVIDUALS  COVERED  BY  THE 
SYSTEM: 

Individuals  who  are  or  have  been 
licensed  under  parts  13,  80,  87, 95,  or  97 
of  the  rules  who  have  operated  in 
violation  of  the  Commission’s  rules  or 
the  Communications  Act.  Unlicensed 
persons  who  have  operated  radio 
transmitting  equipment.  Persons  who 
have  had  a  license  revoked  or  have  had 
an  application  dismissed  or  denied,  and 
are  prohibited  from  filing  another 
application  within  one  year. 

CATEGORIES  OF  RECORDS  IN  THE  SYSTEM: 

Name,  address,  date  of  birth  (if 
known)  of  individual,  authorization  code 
of  staff  member  who  placed  name  in  the 
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file,  and  the  date  the  name  was  placed 
in  the  file. 

AUTHonrTY  roaauuMTeNAMCE  of  the 
system: 

47  U.S.C.  sections  301,  303,  309(e),  and 
312. 

PURPOSE(S): 

Needed  by  selected  staff  and  field 
employees  to  determine  whether  the 
applications  of  these  individuals  should 
be  granted,  dismissed  or  set  for  hearing. 

ROUTME  USES  OF  RECORDS  MAINTAINED  IN 
THE  SYSTEM,  INCUKMNQ  CATEGORIES  OF 
USERS  AND  THE  PURPOSES  OF  SUCH  USES: 

None. 

POUOES  AND  PRACTICES  FOR  STORINQ, 
RETRIEVING,  ACCESSING,  RETAINING  AND 
DISPOSING  OF  RECORDS  IN  THE  SYSTEM: 

storage: 

On  magnetic  tape  and  computer 
printout 

RSmiEVABIUTY: 

Infoimation  is  Hied  alphabetically  by 
name  of  individual  in  a  computer  and  is 
retrieved  periodically  throu^  computer 
printout 

SAFEGUARDS: 

Access  to  computer  is  controlled  by 
password  in  a  secured  oSlce  and  the 
printouts  are  available  only  to  selected 
staff  personnel. 

RETENTION  AND  DISPOSAL: 

The  printouts  are  destroyed  by 
machine  shredding  or  by  tearing  into 
pieces  when  a  new  list  is  distributed. 
The  computer  tapes  are  retained  for  four 
back-up  cycles  and  on  the  fifth  update, 
the  oldest  tape  is  destroyed.  Individual 
names  are  removed  from  the  file  when 
retention  is  no  longer  appropriate;  entire 
list  of  names  is  review^  quarterly. 

SYSTEM  MANAGERS  AND  ADDRESS: 

Chief,  Private  Radio  Bureau,  FCC, 

2025  M  Street,  NW.,  Washington,  DC 
20554. 

NOTIFICATION  procedure: 

Address  inquiries  to  the  system 
manager. 

RECORD  ACCESS  PROCEDURE: 

Same  as  above. 

CONTESTtHG  RECORD  PROCEDURE: 

Same  as  above. 

RECORD  SOURCE  CATEGORIES: 

Applicants  and  FCC  Field  Engineers. 
IFR  Doa  92-11520  FUed  5-15-92;  *45  am] 
BILUNO  CODE  9712-01 


FEDERAL  MARITIME  COMMISSION 

Port  of  New  Orieans/Conunodore 
Cruise  et  aL;  Agreement(s)  Filed 

The  Federal  Maritime  Commission 
hereby  gives  notice  that  the  following 
agreementfsj  has  been  filed  with  the 
Commission  pursuant  to  section  15  of 
the  Shipping  Act,  1916,  and  section  5  bf 
the  Shipping  Act  of  1964. 

Interested  parties  may  inspect  and 
obtain  a  copy  of  each  agreement  at  the 
Washington,  DC  Office  of  the  Federal 
Maritime  Commission,  1100  L  Street, 
NW.,  room  10325.  Interested  parties  may 
submit  protests  or  comments  on  each 
agreement  to  the  Secretary,  Federal 
Maritime  Commission,  Washington.  DC 
20573,  within  10  days  after  the  date  of 
the  Federal  Register  in  which  this  notice 
appears,  llie  requirements  for 
comments  and  protests  are  found  in 
§  560.6  and/or  572.603  of  title  46  of  the 
Code  of  Federal  Regulations.  Interested 
persons  should  consult  this  section 
before  communicating  with  the 
Commission  regarding  a  pending 
agreement. 

Any  person  filing  a  comment  or 
protest  with  the  Commission  shall,  at 
the  same  time,  deliver  a  copy  of  that 
document  to  the  person  filing  the 
agreement  at  the  address  shown  below. 

Agreement  No.:  224-200660, 

Title:  Port  of  New  Orleans/ 
Commodore  Cruise  Line,  Ltd.  Terminal 
Agreement 

Parties: 

The  Beard  of  Commissioners  of  the 
Port  of  New  Orleans  (‘Forf’) 

Commodore  Cruise  line.  Ltd. 
(“Conunodore”). 

Filing  flirty:  Gerald  O.  Gussoni,  Jr., 
Port  General  Counsel,  The  Board  of 
Conunissioners  of  the  Port  of  New 
Orleans,  P.O.  Box  60046,  NewOrieans, 
Louisiana  TOIBO. 

Synopsis:  The  Agreement  provides  for 
the  Port  to  construct  a  cruise  ship 
terminal  on  the  Julia  Street  wharf  which 
will  be  operated  by  Commodore  and 
will  serve  as  home  port  for  one  of  its 
vessels.  Commodore  will  offer  weekly 
sailings  throughout  the  year  and  will 
reimburse  the  Port  for  the  terminal’s 
construction  cost  over  a  five-year 
period. 

Dated:  May  12, 1992. 

By  Order  of  the  Federal  Maritime 
Commission. 

Joseph  C.  Polking, 

Secretary. 

JFR  Doa  92-11523  Filed  5-15-92;  8:45  amj 
BHXINQ  CODE  S730-»1-M 


Security  for  the  Protection  of  the 
Public  Indemnification  of  Passengers 
for  Nonperformance  of 
TranspwtaNon;  Issuance  of  Certificate 
(Performance) 

Notice  is  hereby  given  that  the 
following  have  b^n  issued  a  Certificate 
of  Financial  ResponsR>ility  for 
Indemnification  of  Passengers  for 
Nonperformance  of  Transportation 
pursuant  to  the  provisions  of  section  3, 
Public  Law  89-777  (46  U.S.C.  817(e))  and 
the  Federal  Maritime  Commission’s 
implementing  regiilations  at  46  CFR  part 
540,  as  amended: 

Carnival  Cruise  Lines.  Inc.,  3655  NW. 
87th  Ave.,  Miami.  FL  33178-2428. 
Vessel:  Fascination. 

Dated:  May  12. 1992. 

Joseph  C  Polking, 

Secretary. 

(FR  Doa  92-11531  Filed  5-15-92;  8:45  am] 
BILLING  CODE  6730-tf  1-H 


Security  for  the  Protection  of  the 
Public  Indemnification  of  Passengers 
for  Nonperformance  of 
Transportation;  Issuance  of  Certificate 
(Performance) 

Notice  is  hereby  given  that  the 
following  have  been  issued  a  Certificate 
of  Financial  Responsibility  for 
Indemnification  cd  Passengers  for 
Nonperformance  of  Transportation 
pursuant  to  the  provisions  of  section  3, 
Public  Law  89-777  (46  U.S.C.  817(e))  and 
the  Federal  Maritime  Commission’s 
implementing  regulations  at  46  CFR  part 
540,  as  amended: 

Commodore  Cruise  Line  Limited  and 
Olympia  Caribbean  Shipping  Co., 
Inc.,  800  Douglas  Road,  Coral 
Gables,  FL  33134. 

Vessel:  Crown  Jewel. 

Dated:  May  12, 1992. 

Joseph  C.  Polking, 

Secretary. 

(FR  Doa  92-11530  Filed  5-15-92:  8:45  am] 
BILLING  CODE  B730-01-M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Agency  for  Health  Care  Policy  and 
Research  and  National  Heart,  Lung, 
and  Blood  Institute 

Development  and  Updating  of 
Guidelines,  Medicsl  Review  Criteria, 
Standards  of  Quality,  and  Performance 
Measures  for  Cardiac  Rehabilitation 

The  Agency  for  Health  Care  Policy 
and  Research  (AHCPR)  m  collaboration 
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with  the  National  Heart,  Lung,  and 
Blood  Institute  (NHLBI)  plans  to  award 
a  contract  to  a  non-profit  organization  to 
develop  and  then  to  update  clinical 
practice  guidelines,  medical  review 
criteria,  standards  of  quality,  and 
performance  measures  for  cardiac 
rehabilitation.  This  topic  will  include  the 
identification  of  cardiac  patients 
(medical  and  surgical)  who  can  benefit 
from  cardiac  rehabilitation  programs, 
and  the  variety  of  services  encompassed 
by  cardiac  rehabilitation.  A  panel  of 
experts  and  health  care  consumers  will 
be  established  by  the  contractor  to 
assist  in  developing  guidelines,  review 
criterieu  standards  and  performance 
measures.  The  AHCPR  and  NHLBI,  on 
behalf  of  the  contractor,  hereby  invite 
nominations  of  qualified  individuals  to 
serve  as  chairpersonfs)  and  as  members 
of  the  panel  of  experts  and  health  care 
consumers. 

Background 

The  Omnibus  Budget  Reconciliation 
Act  of  1969  (Publ.  L  101-239)  enacted  on 
December  19, 1989,  added  a  new  title  IX 
to  the  Public  Health  Service  Act  (the 
Act)  (42  U.S.C.  299-299C-6).  which 
established  the  Agency  for  Health  Care 
Policy  and  Research  to  enhance  the 
quality,  appropriateness,  and 
effectiveness  of  health  care  services, 
and  access  to  such  services.  The 
AHCPR  is  to  achieve  its  goals  through 
the  establishment  of  a  broad  case  of 
scientific  research  and  through  the 
promotion  of  improvements  in  clinical 
practice  and  in  the  organization, 
hnancing,  and  delivery  of  health  care 
services. 

Section  911  of  the  Act  (42  U.S.C.  299b) 
established  within  the  AHCPR,  the 
Office  of  the  Forum  for  Quality  and 
Effectiveness  in  Health  Care  (the 
Forum).  Through  this  office,  AHCPR  is 
arranging  for  the  development  and 
periodic  review  and  upidating  of  clinical 
practice  guidelines  to  assist  health  care 
providers  and  other  appropriate  entities 
in  determining  how  diseases,  disorders, 
and  other  medical  conditions  can  be 
most  effectively  and  appropriately 
prevented,  diagnosed,  and  treated.  As 
clincal  guidelines  are  completed, 

AHCPR  arranges  for  the  transformation 
of  these  guidelines  into  medical  review 
criteria,  standards  of  quality,  and 
performance  measures  to  assist  health 
care  providers  and  other  appropriate 
entities  to  review  the  provision  of  health 
care  and  assure  the  quality  of  such  care. 

Section  912  of  the  Act  (42  U.S.C.  299b- 
l(b])  requires  that  the  development  of 
guidelines,  standards,  performance 
measures,  and  review  criteria  be: 

1.  Based  on  the  best  available 
research  and  professional  judgment; 


2.  Presented  in  formats  appropriate  for 
use  by  physicians,  health  care 
practitioners,  providers,  medical 
educators,  medical  review  organizations 
and  consumers  of  health  care;  and 

3.  In  forms  appropriate  for  use  in 
clinical  practice  and  educational 
programs  and  in  reviewing  quality  and 
appropriateness  of  medical  care. 

Section  913  of  the  Act  (42  U.S.C.  299b- 
2(a))  describes  two  mechanisms  through 
which  AHCPR  may  arange  for 
development  of  guidelines:  (1)  Panels  of 
qualified  experts  and  health  care 
consumers  may  be  convened,  and  (2) 
Contracts  may  be  awarded  to  public  and 
private  nonprofit  organizations. 

Section  914  of  the  Act  (42  U.S.C.  299b- 
3(a])  identifies  factors  to  be  considered 
in  establishing  priorities  for  guidelines, 
including  the  extent  to  which  the 
guidelines  would: 

1.  Improve  methods  of  prevention, 
diagnosis,  treatment,  and  clinical 
management,  and  thereby  benefit  a 
significant  number  of  individuals; 

2.  Reduce  clinically  significant 
variations  among  clinicians  in  the 
particular  services  and  procedures 
utilized  in  making  diagnoses  and 
providing  treatments;  and 

3.  Reduce  clinically  significant 
variations  in  the  outcomes  of  health  care 
services  and  procedures. 

Also,  in  accordance  with  title  IX  of 
the  PHS  Act  and  section  1142  of  the 
Social  Security  Act,  the  Administrator  is 
to  assure  that  the  needs  and  priorities  of 
the  Medicare  program  are  reflected 
appropriately  in  the  agenda  and 
priorities  for  development  of  guidelines, 
medical  review  criteria,  standards  of 
quality,  and  performance  measures. 

The  following  topics  were  selected  in 
1990  for  guideline  development  by 
panels  of  experts  and  consumer 
representatives  arranged  for  by  AHCPR: 

1.  Management  of  Functional 

Impairment  Due  to  Cataract  in  the 
Adult 

2.  Diagnosis  and  Treatment  of  Benign 

Prostatic  Hyperplasia. 

3.  Urinary  Incontinence  in  Adults. 

4.  Prediction,  Prevention,  and  Early 

Intervention  of  Pressure  Ulcers. 

5.  Sickle  Cell  Disease. 

6.  Acute  Pain  Management  Operative  or 

Medical  Procedures  and  Trauma. 

7.  Diagnosis  and  Treatment  of 

Depressed  Outpatients  in  Primary 
Care  Settings. 

In  1991,  the  following  additional  topics 
were  selected  for  guideline  development 
by  panels  of  experts  and  consumer 
representatives  arranged  for  by  AHCPR; 

1.  Management  of  Cancer-Related  Pain. 

2.  Treatment  of  Stage  11  and  Greater 

Pressure  Ulcers. 


3.  HIV  Positive  Asymptomatic  Patient 

Evaluation  and  l^riy  Intervention. 

4.  Low  Back  Problems. 

5.  Development  of  Quality  Determinants 

of  Mammography. 

6.  Screening  for  Alzheimer's  and  Related 

Dementias. 

Also,  in  1991,  three  topics  were 
selected  for  guideline  development  by 
non-profit  contractors,  with  assistance 
from  panels  of  experts  and  consumer 
representatives: 

1.  Diagnosis  and  Treatment  of  Otitis 

Media  in  Children. 

2.  Diagnosis  and  Treatment  of  Heart 

Failure  Secondary  to  Coronary 

Vascular  Disease. 

3.  Post-Stroke  Rehabilitation. 

Among  the  general  purposes  of  the 

National  Heart,  Lung,  and  Blood 
Institute  (NHLBI)  is  the  conduct  of 
research,  training,  and  information 
dissemination  with  respect  to  heart 
disease  (sec.  418  and  sec.  420  of  the  PHS 
Act.  42  U.S.a  285b  and  285b-2).  The 
NHLBI.  though  primarily  responsible  for 
the  support  of  biomedical  research,  has 
during  the  past  twenty  years  been 
actively  engaged  in  patient  and 
professional  education.  The  institute  has 
been  instrumental  in  coordinating  the 
development  of  numerous  professionally 
oriented  clinical  guidelines  such  as  the 
“Joint  National  Committee  Reports  on 
the  Detection.  Evaluation,  and 
Treatment  of  High  Blood  Pressure,"  and 
the  “Report  of  the  Expert  Panel  on 
Detection.  Evaluation,  the  Treatment  of 
High  Blood  Cholesterol  in  Adults." 
Neither  the  NHLBI  nor  the  AHCWl  has 
previously  developed  clinical  guidelines 
on  cardiac  rehabilitation.  Therefore,  the 
NHLBI  and  the  AHCPR  are 
collaborating  in  this  effort  as  a  result  of 
mutual  commitment  to  the  importance  of 
this  topic  and  the  need  for  developing 
explicit  guidelines,  medical  review 
criteria,  standards  of  quality,  and 
performance  measures  for  cardiac 
rehabilitation. 

Panel  Nominations 

This  Notice  requests  nominations  of 
qualified  individuals  to  serve  on  the 
panel  and  as  chairpersonjs)  for  the 
development  and  updating  of  guidelines, 
medical  review  criteria,  standards  of 
quality,  and  performance  measures  for 
cardiac  rehabilitation.  The  panel  will 
consist  of  a  chairpersonfs)  and 
approximately  ten  to  fifteen 
appropriately  qualified  experts  and 
health  care  consumers.  One-third  of  the 
panel  members  will  be  appointed  for  a  1 
year  term,  one-third  for  2  years,  and 
one-third  for  3  years  to  permit  new 
expertise  to  be  added  periodically  to  the 
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panel  as  members’  terms  expire.  The 
chairperson  (or  co-chairpersons)  will  be 
appointed  for  a  3  year  term. 

The  role  of  the  panel  is  to  assist  the 
contractor  to:  Develop  a  decisionmaking 
process:  determine  the  focus  of  the 
guideline  and  the  questions  to  be 
addressed;  advise  on  and  monitor  the 
review  and  analysis  of  the  scientific 
literature:  consider  and  advise  on  the 
principal  health  policy  issues;  monitor 
and  provide  counsel  on  the  development 
of  medical  review  criteria,  standards, 
and  performance  measures;  and  review 
and  approve  the  interim  and  final  drafts. 
The  chairperson(s)  will  provide 
leadership  in  carrying  out  this  role. 

To  assist  in  identifying  members  for 
the  panels,  AHCPR  and  NHLBI  are 
requesting  recommendations  from  a 
broad  range  of  interested  individuals 
and  organizations,  including  physicians 
representing  primary  care  and  relevant 
specialties,  nurses,  and  allied  health  and 
other  health  care  practitioners,  as  well 
as  consumers  with  pertinent  experience 
or  information.  The  following  criteria 
should  be  considered  when  nominating 
individuals  for  panel  chairmanship  or 
membership: 

•  Relevant  training  and  clinical 
experience. 

•  Experience  in  basic  and/or  clinical 
research  in  the  topic  area  under 
consideration  including  publication  of 
relevant  peer-reviewed  articles. 

•  Demonstrated  interest  in  quality  of 
care  and  medical  outcomes  and 
effectiveness. 

•  Commitment  to  the  need  to  produce 
clinical  guidelines,  medical  review 
criteria,  standards  of  quality,  and 
performance  measures  and  prior 
experience  in  these  areas. 

•  Recognition  in  the  field  with  a 
record  of  leadership  in  relevant 
activities. 

•  Broad  public  health  view  of  the 
utility  of  particular  procedure(s)  or 
clinical  service(s]. 

•  Demonstrated  capacity  to  respond 
to  consumer  concerns. 

•  No  potential  conflict  of  interest  that 
would  impair  the  impartial  participation 
in  the  development  of  the  guidelines. 

The  AHCPR  and  NHLBI  are  also 
interested  in  receiving  nominations  of 
health  care  consumers  who  have  had 
personal  experience  with  this  health 
care  topic,  either  as  a  patient  or  as  a 
family  member  or  friend  of  a  patient. 

All  nominations  will  be  forwarded  to 
the  contractor  for  review.  The  contractor 
w’ill  identify  qualified  individuals  to 
serve  as  chairperson(s)  and  panel 
members.  The  chairperson  and  panel 
members  will  be  appointed  by  the 
contractor  after  AHCPR  and  NHLBI 
review  and  approval  of  proposed 


members'  qualifications  and  the  overall 
composition  of  the  panel  to  ensure 
representation  of  the  most  appropriate 
range  of  experience  and  expertise. 
Nominations  should  indivate  whether 
the  individual  is  recommended  to  serve 
as  the  chairperson  or  as  a  member  of  the 
panel.  Each  nomination  must  include  a 
copy  of  the  individual’s  curriculum  vitae 
plus  a  statement  of  the  rationale  for  the 
nomination.  Nominations  should  also 
indicate  that  it  is  the  cardiac 
rehabilitation  guideline  panel  for  which 
the  individual  is  being  nominated. 

To  be  considered,  nominations  must 
be  received  at  the  following  address  on 
or  before  June  15, 1992:  Carole  Hudgings, 
R.N..  Ph.D..  Office  of  the  Forum/AHCPR, 
2101  East  Jefferson  St,  suite  401, 
Rockville,  MD  20852,  Phone:  301-227- 
6671,  Fax:  301-227-8332. 

For  Additional  Information 

Additional  information  on  the 
guideline  development  process  is 
contained  in  the  AHCPR  Fact  Sheet, 
“AHCPR-Commissioned  Clinical 
Practice  Guidelines,”  dated  January 
1992.  More  detailed  information  on  the 
guideline  process  and  criteria  for 
selecting  panels  is  contained  in  the 
AHCPR  Fhrogram  Note,  "Clinical 
Guideline  Development,”  dated  August 
1990.  These  documents  may  be  obtained 
from  the  AHCPR  Publications 
Clearinghouse,  P.O.  Box  8457,  Silver 
Spring,  MD  20907;  call  Toll-Free  number: 
1-800-358-98295;  or  by  calling  the 
Center  for  Research  Dissemination  and 
Liaison,  Agency  for  Health  Care  Policy 
and  Research,  at (301) 227-8366. 

Also,  for  further  information  on  the 
process  for  developing  guidelines, 
medical  review  criteria,  standards  of 
quality  and  performance  measures, 
contact  Kathleen  A.  McCormick,  Ph.D., 
Director,  Office  of  the  Forum  for  Quality 
and  Effectiveness  in  Health  Care, 
AHCPR,  2101  East  Jefferson  Street,  suite 
401,  Rockville  MD.  20852,  Telephone: 
301-227-6671. 

Dated:  May  11. 1992. 

J.  Jarrett  Clinton, 

Administrator. 

[FR  Doc  92-11563  Filed  5-15-92;  8:45  am] 
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Development  and  Updating  of 
Guidelines,  Medical  Review  Criteria, 
Standards  of  Quality,  and  Performance 
Measures  for  Management  of  Cardiac 
Dysrhythmias 

The  Agency  for  Health  Care  Policy 
and  Research  (AHCPR)  in  collaboration 


with  the  National  Heart,  Lung,  and 
Blood  Institute  (NHLBI)  plans  to  award 
a  contract  to  a  non-profit  organization  to 
develop  and  then  to  update  clinical 
practice  guidelines,  medical  review 
criteria,  standards  of  quality,  and 
performance  measures  for  management 
of  cardiac  dysrhythmias.  A  panel  of 
experts  and  health  care  consumers  will 
be  established  by  the  contractor  to 
assist  in  developing  guidelines,  review 
criteria,  standards  and  performance 
measures.  The  AHCPR  and  NHLBI,  on 
behalf  of  the  contractor,  hereby  invite 
nominations  of  qualified  individuals  to 
serve  as  chairpersonfs)  and  as  members 
of  the  panel  of  experts  and  health  care 
consumers. 

Background 

The  Omnibus  Budget  Reconciliation 
Act  of  1989  (Pub.L.  101-239),  enacted  on 
December  19, 1989,  added  a  new  title  IX 
to  the  Public  Health  Service  Act  (the 
Act)  (42  U.S.C.  299-299C-6),  which 
established  the  Agency  for  Health  Care 
Policy  and  Research  to  enhance  the 
quality,  appropriateness,  and 
effectiveness  of  health  care  services, 
and  access  to  such  services.  The 
AHCPR  is  to  achieve  its  goals  through 
the  establishment  of  a  broad  base  of 
scientific  research  and  through  the 
promotion  of  improvements  in  clinical 
practice  and  in  the  organization, 
hnancing,  and  delivery  of  health  care 
services. 

Section  911  of  the  Act  (42  U.S.C.  299b) 
established  within  AHCPR,  the  Office  of 
the  Forum  for  Quality  and  Effectiveness 
in  Health  Care  (the  Forum),  Through  this 
office,  AHCPR  is  arranging  for  the 
development  and  periodic  review  and 
updating  of  clinical  practice  guidelines 
to  assist  health  care  providers  and  other 
appropriate  entities  in  determining  how 
diseasesd,  disorders,  and  other  medical 
conditions  can  be  most  effectively  and 
appropriately  prevented,  diagnosed,  and 
treated.  As  clinical  guidelines  are 
completed,  AHCPR  arranges  for  the 
transformation  of  these  guidelines  into 
medical  review  criteria,  standards  of 
quality,  and  performance  measures  to 
assist  health  care  providers  and  other 
appropriate  entities  to  review  the 
provision  of  health  care  and  assure  the 
quality  of  such  care. 

Section  912  of  the  Act  (42  U.S.C.  299b- 
1(b))  requires  that  the  development  of 
guidelines,  standards,  performance 
measures,  and  review  criteria  be: 

1.  Based  on  the  best  available  research 

and  professional  judgment; 

2.  Presented  in  formats  appropriate  for 

use  by  physicians,  health  care 

practitioners,  providers,  medical 

educators,  medical  review 
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organizations  and  consumers  of 
health  care;  and 

3.  In  forms  appropriate  for  use  in  clinical 
practice  and  educational  programs 
and  in  reviewing  quality  and 
appropriateness  of  medical  care. 
Section  913  of  the  Act  (42  U.S.C.  299b- 
2(a))  describes  two  mechanisms  through 
which  AHCPR  may  arrange  for 
development  of  guidelines:  (1)  Panels  of 
qualified  experts  and  health  care 
consumers  may  be  convened,  and  (2) 
Contracts  may  be  awarded  to  public  and 
private  nonprofit  organizations. 

Section  914  of  the  Act  (42  U.S.C.  299b- 
3(a))  identifies  facotrs  to  be  considered 
in  establishing  priorities  for  guidelines, 
including  the  extent  to  which  the 
guidelines  would; 

1.  Improve  methods  of  prevention, 
diagnosis,  treatment,  and  clinical 
management,  and  thereby  benefit  a 
significant  number  of  individuals; 

2.  Reduce  clinically  significant 
variations  among  clinicians  in  the 
particular  services  and  procedures 
utilized  in  making  diagnoses  and 
providing  treatments;  and 

3.  Reduce  clinically  significant 
variations  in  the  outcomes  of  health  care 
services  and  procedures. 

Also,  in  accordane  with  title  IX  of  the 
PHS  Act  and  section  1142  of  the  Social 
Security  Act  the  Administrator  is  to 
assure  that  the  needs  and  priorities  of 
the  Medicare  program  are  reflected 
appropriately  in  the  agenda  and 
priorities  for  development  of  guidelines, 
medical  review  criteria,  standards  of 
quality,  and  performance  measures. 

The  following  topics  were  selected  in 
1990  for  guidel^e  development  by 
panels  of  experts  and  consumer 
representatives  arranged  for  by  AHCPR: 

1.  Management  of  Fimctional 

Impairment  Due  to  Cataract  in  the 
Adult 

2.  Diagnosis  and  Treatment  of  Benign 

Prostatic  Hyperplasia. 

3.  Urinary  Incontinence  in  Adults. 

4.  Prediction,  Prevention,  and  Early 

Intervention  of  Pressure  Ulcers. 

5.  Sickle  Cell  Disease. 

6.  Acute  Pain  Management  Operative  or 

Medical  Procedures  and  Trauma. 

7.  Diagnosis  and  Treatment  of 

Depressed  Outpatients  in  Primary 
Care  Settings. 

In  1991,  the  following  additional  topics 
were  selected  for  guideline  development 
by  panels  of  experts  and  consumer 
representatives  arranged  for  by  AHCPR: 

1.  Management  of  Caner-Related  Pain. 

2.  Treatment  of  Stage  II  and  Greater 

Pressure  Ulcers. 

3.  HIV  Positive  Asymptomatic  Patient 

Evaluation  and  Early  Intervention. 

4.  Low  Back  Problems. 


5.  Development  of  Quality  Determinants 

of  Mammography. 

6.  Screening  for  Alzheimer's  and  Related 

Dementias. 

Also,  in  1991,  three  topics  were 
selected  for  guideline  development  by 
non-profit  contractors,  with  assistance 
from  panels  of  experts  and  consumer 
representatives: 

1.  Diagnosis  and  Treatment  of  Otitis 

Media  in  Children. 

2.  Diagnosis  and  Treatment  of  Heart 

Failure  Secondary  to  Coronary 

Vascular  Disease. 

3.  Post-Stroke  Rehabilitation, 

Among  the  general  purposes  of  the 

National  Heart,  Lung,  and  Blood 
Institute  (NHLBI)  is  the  conduct  of 
research,  training,  and  information 
dissemination  with  respect  to  heart 
disease  (sec.  418  and  sec.  420  of  th  PHS 
Act,  42  U.S.C.  285b  and  285b-2).  The 
NHLBI,  though  primarily  responsible  for 
the  support  of  biomedical  research,  has 
during  the  past  twenty  years  been 
actively  engaged  in  patient  and 
professional  education.  The  Institute  has 
been  instrumental  in  coordinating  the 
development  of  numerous  professionally 
oriented  clinical  guidelines  such  as  the 
“Joint  National  Committee  Reports  on 
the  Detection,  Evaluation,  and 
Treatment  of  High  Blood  Pressure,”  and 
the  “Report  of  the  Expert  Panel  on 
Detection,  Evaluation,  and  Treatment  of 
High  Blood  Cholesterol  in  Adults.” 
Neither  the  NHLBI  nor  the  AHCPR  has 
previously  developed  clinical  guidelines 
on  the  management  of  cardiac 
dysrhythmias.  Therefore,  the  NHLBI  and 
the  AHCPR  are  collaborating  in  this 
effort  as  a  result  of  mutual  commitment 
to  the  importance  of  this  topic  and  the 
need  for  developing  explicit  guidelines, 
medical  review  criteria,  standards  of 
quality,  and  performance  measures  for 
management  of  cardiac  dysrhythmias. 

Panel  Nominations 

This  Notice  requests  nominations  of 
qualified  individuals  to  serve  on  the 
panel  and  as  chairpersonfs)  for  the 
development  and  updating  of  guidelines, 
medical  review  criteria,  standards  of 
quality,  and  performance  measures  for 
management  of  dysrhythmias.  The  panel 
will  consist  of  a  chairpersonfs)  and 
approximately  ten  to  fifteen 
appropriately  qualified  experts  and 
health  care  consumers.  One-third  of  the 
panel  members  wil  be  appointed  for  a  1 
year  term,  one-third  for  2  years,  and 
one-third  for  3  years  to  permit  new 
expertise  to  be  added  periodically  to  the 
panel  as  members’  terms  expire.  The 
chairperson  (co-chairpersons)  will  be 
appointed  for  a  3  year  term. 


The  role  of  the  panel  is  to  assist  the 
contractor  to:  Develop  a  decisionmaking 
process;  determine  the  focus  of  the 
guideline  and  the  questions  to  be 
addressed:  advise  on  and  monitor  the 
review  and  analysis  of  the  scientific 
literature:  consider  and  advise  on  the 
principal  health  policy  issues:  monitor 
and  provide  counsel  on  the  development 
of  medical  review  criteria,  standards, 
and  performance  measures;  and  review 
and  approve  the  interim  and  final  drafts. 
The  chairperson(s)  will  provide 
leadership  in  carrying  out  this  role. 

To  assist  in  identifying  members  for 
the  panels,  AHCPR  and  NHLBI  are 
requesting  recommendations  fit)m  a 
brand  range  of  interested  individuals 
and  organizations,  including  physicians 
representing  primary  care  and  relevant 
specialties,  nurses,  and  allied  health  and 
other  helath  care  practitioners,  as  well 
as  consumers  with  pertinent  experience 
or  information.  The  following  criteria 
should  be  considered  when  nominating 
individuals  for  panel  chairmanship  or 
membership: 

•  Relevant  training  and  clinical 
experience. 

•  Experience  in  basic  and/or  clinical 
research  in  the  topic  area  under 
consideration  including  publication  of 
relevant  peer-reviewed  articles. 

•  Demonstrated  interest  in  quality  of 
care  and  medical  coutcomes  and 
effectiveness. 

•  Commitment  to  the  need  to  produce 
clinical  guidelines,  medical  review 
criteria,  standards  of  quality,  and 
performance  measures  and  prior 
experience  in  these  areas. 

•  Recognition  in  the  field  with  a 
record  of  leadership  in  relevant 
activities. 

•  Broad  public  health  view  of  the 
utility  of  particular  procedure(s)  or 
clinical  servicefs). 

•  Demonstrated  capacity  to  respond 
to  consumer  concerns. 

•  No  potential  conflict  of  interest  that 
would  impair  the  impartial  participation 
in  the  development  of  the  guidelines. 

The  AHCPR  and  NHLBI  are  also 
interested  in  receiving  nominations  of 
health  care  consumers  who  have  had 
personal  experience  with  this  health 
care  topic,  either  as  a  patient  or  as  a 
family  member  or  fiiend  of  a  patient. 

All  nominations  will  be  forwarded  to 
the  contractor  for  review.  The  contractor 
will  identify  qualified  individuals  to 
serve  as  chairpersonfs)  and  panel 
members.  The  chairperson  and  panel 
members  will  be  appointed  by  the 
contractor  after  AHCTO  and  NHLBI 
review  and  approval  of  proposed 
members’  qualifications  and  the  overall 
composition  of  the  panel  to  ensure 
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representation  of  the  most  appropriate 
range  of  experience  and  expertise. 
Nominations  should  indicate  whether 
the  individual  is  recommended  to  serve 
as  the  chairperson  or  as  a  member  of  the 
panel.  Each  nomination  must  include  a 
copy  of  the  individual’s  curriculm  vitae 
plus  a  statement  of  the  rationale  for  the 
nomination.  Nominations  should  also 
indicate  that  it  is  the  cardiac 
dysrhythmias  guideline  panel  for  which 
the  individual  is  being  nominated. 

To  be  considered,  nominations  must 
be  received  at  the  following  address  on 
or  before  June  15, 1992;  Barbara  Fleming, 
M.D.,  Ph.D„  Office  of  the  Forum/ 

AHCPR,  2101  East  Jefferson  St,  suite  401, 
Rockville,  MD  20852,  Phone:  301-227- 
6671,  Fax:  301-227-8332. 

For  Additional  Information 

Additional  information  on  the 
guideline  development  process  is 
contained  in  the  AHCPR  Fact  Sheet, 
“AHCPR-Commissioned  Clinical 
Practice  Guidelines,”  dated  January 
1992.  More  detailed  information  on  the 
guideline  process  and  criteria  for 
selecting  panels  is  contained  in  the 
AHCPR  Program  Note,  “Clinical 
Guideline  Development,”  dated  August 
1990.  These  documents  may  be  obtained 
from  the  AHCPR  Publications 
Clearinghouse,  P.O.  Box  8457,  Silver 
Spring,  MD  20907;  call  Toll-Free  number: 
1-800-358-9295;  or  by  calling  the  Center 
for  Research  Dissemination  and  Liaison, 
Agency  for  Health  Care  Policy  and 
Research,  at  (301)  227-8366. 

Also,  for  fiulher  information  on  the 
process  for  developing  guidelines, 
medical  review  criteria,  standards  of 
quality  and  performance  measures, 
contact  Kathleen  A.  McCormick,  Ph.D., 
Director,  Office  of  the  Forum  for  Quality 
and  Effectiveness  in  Health  Care, 
AHCPR,  2101  East  Jefferson  Street,  Suite 
401,  Rockville,  MD.  20852,  Telephone: 
301-227-6671. 

Dated:  May  11, 1992. 

|.  Jarrett  Clinton, 

Administrator. 

(FR  Doc.  92-11570  Filed  5-15-92;  8:45  amj 
BI  LUNG  CODE  4160-MMI 


Development  and  Updating  of 
Guidelines,  Medical  Review  Criteria, 
Standards  of  Quality,  and  Performance 
Measures  for  Diagnosis  and  Treatment 
of  Chest  Pain  Due  to  Unstable  Angina 

The  Agency  for  Health  Care  Policy 
and  Research  (AHCPR)  in  collaboration 
with  the  National  Heart,  Lung,  and 
Blood  Institute  (NHLBI)  plans  to  award 
a  contract  to  a  non-profit  organization  to 
develop  and  then  to  update  clinical 
practice  guidelines,  medical  review 


criteria,  standards  of  quality,  and 
performance  measures  for  diagnosis  and 
treatment  of  chest  pain  due  to  unstable 
angina.  This  topic  encompasses  the 
diagnosis  and  management  of  patients 
with  unstable  angina  (e.g.,  new  onset 
angina,  crescendo  angina,  preinfarction 
angina),  including  the  diagnostic 
evaluation  of  acute  chest  pain,  and 
excluding  stable  angina  and  the 
treatment  of  acute  myocardial 
infarction.  A  panel  of  experts  and  health 
care  consumers  will  be  established  by 
the  contractor  to  assist  in  developing 
guidelines,  review  criteria,  standards 
and  performance  measures.  The  AHCPR 
and  NHLBI,  on  behalf  of  the  contractor, 
hereby  invite  nominations  of  qualified 
individuals  to  serve  as  chairperson  and 
as  members  of  the  panel  of  experts  and 
health  care  consumers. 

Background 

The  Omnibus  Reconciliation  Act  of 
1989  (Pub.  L  101-239),  enacted  on 
December  19, 1989,  added  a  new  title  IX 
to  the  Public  Health  Service  Act  (the 
Act)  (42  U.S.C.  299-299C-6),  which 
established  the  Agency  for  Health  Care 
Policy  and  Research  to  enhance  the 
quality,  appropriateness,  and 
effectiveness  of  health  care  services, 
and  access  to  such  services.  The 
AHCPR  is  to  achieve  its  goals  through 
the  establishment  of  a  broad  base  of 
scientific  research  and  through  the 
promotion  of  improvements  in  clinical 
practice  and  in  the  organization, 
financing,  and  delivery  of  health  care 
services. 

Section  911  of  the  Act  (42  U.S.C.  299b) 
established  within  AHCPR,  the  Office  of 
the  Forum  for  Quality  and  Effectiveness 
in  Health  Care  (the  Forum).  Through  this 
office,  AHCPR  is  arranging  for  the 
development  and  periodic  review  and 
updating  of  clinical  practice  guidelines 
to  assist  health  care  providers  and  other 
appropriate  entities  in  determining  how 
diseases,  disorders,  and  other  medical 
conditions  can  be  most  effectively  and 
appropriately  prevented,  diagnosed,  and 
treated.  As  clinical  guidelines  are 
completed,  AHCPR  arranges  for  the 
transformation  of  these  guidelines  into 
medical  review  criteria,  standards  of 
quality,  and  performance  measures  to 
assist  health  care  providers  and  other 
appropriate  entities  to  review  the 
provision  of  health  care  and  assure  the 
quality  of  such  care. 

Section  912  of  the  Act  (42  U.S.C.  299b- 
1(b))  requires  that  the  development  of 
guidelines,  standards,  performance 
measures,  and  review  criteria  be; 

1.  Based  on  the  best  available  research 
and  professional  judgment; 


2.  Presented  in  formats  appropriate  for 

use  by  physicians,  health  care 
practitioners,  providers,  medical 
educators,  medical  review 
organizations  and  consumers  of 
health  care;  and 

3.  In  forms  appropriate  for  use  in  clinical 

practice  and  educational  programs 
and  in  reviewing  quality  and 
appropriateness  of  medical  care. 
Section  913  of  the  Act  (42  U.S.C.  299b- 
2(a))  describes  two  mechanisms  through 
which  AHCPR  may  arange  for 
development  of  guidelines:  (1)  Panels  of 
qualified  experts  and  health  care 
consumers  may  be  convened,  and  (2) 
Contracts  may  be  awarded  to  public  and 
private  nonprofit  organizations. 

Section  914  of  the  Act  (42  U.S.C.  299b- 
3(a))  identifies  factors  to  be  considered 
in  establishing  priorities  for  guidelines, 
including  the  extent  to  which  the 
guidelines  would: 

1.  Improve  methods  of  prevention, 

diagnosis,  treatment,  and  clinical 
management,  and  thereby  benefit  a 
significant  number  of  individuals; 

2.  Reduce  clinically  significant 

variations  among  clinicians  in  the 
particular  services  and  procedures 
utilized  in  making  diagnoses  and 
providing  treatment;  and 

3.  Reduce  clinically  significant 

variations  in  the  outcomes  of  health 
care  services  and  procedures. 

Also,  in  accordance  with  title  IX  of 
the  PHS  Act  and  section  1142  of  the 
Social  Security  Act,  the  Administrator  is 
to  assure  that  the  needs  and  priorities  of 
the  Medicare  program  are  reflected 
appropriately  in  the  agenda  and 
prioritites  for  development  of  guidelines, 
medical  review  criteria,  standards  of 
quality,  and  performance  measures. 

The  following  topics  were  selected  in 
1990  for  guideline  development  by 
panels  of  experts  and  consumer 
representatives  arranged  for  by  AHCPR; 

1.  Management  of  Functional 

Impairment  Due  to  Cataract  in  the 
Adult. 

2.  Diagnosis  and  Treatment  of  Benign 

Prostatic  Hyperplasia. 

3.  Urinary  Incontinenace  in  Adults. 

4.  Prediction,  Prevention,  and  Early 

Intervention  of  Pressure  Ulcers. 

5.  Sickle  Cell  Disease. 

6.  Acute  Pain  Management:  Operative  or 

Medical  Procedures  and  Trauma. 

7.  Diagnosis  and  Treatment  of 

Depressed  Outpatients  in  Primary 
Care  Settings. 

In  1991,  the  following  additional  topics 
were  selected  for  guideline  development 
by  panels  of  experts  and  consumer 
representatives  arranged  for  by  AHCPR: 
1.  Management  of  Cancer-Related  Pain. 
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2.  Treatment  of  Stage  II  and  Greater 

Pressure  Ulcers. 

3.  HIV  Positive  Asymptomatic  Patient: 

Evaluation  and  Early  Intervention. 

4.  Low  Back  Problems. 

5.  Development  of  Quality  Determinants 

of  Mammagraphy. 

6.  Screening  for  Alzheimer’s  and  Related 

Dementias. 

Also,  in  1991,  three  topics  were 
selected  for  guideline  development  by 
non-profit  contractors,  with  assistance 
from  panels  of  experts  and  consumer 
representatives: 

1.  Diagnosis  and  Treatment  of  Otitis 

Media  in  Children. 

2.  Diagnosis  and  Treatment  of  Heart 

Failure  Secondary  to  Coronary 
Vascular  Disease. 

3.  Post-Stroke  Rehabilitation. 

Among  the  general  purposes  of  the 

National  Heart,  Lung,  and  Blood 
Institute  (NHLBI)  is  the  conduct  of 
research,  training,  and  information 
dissemination  with  respect  to  heart 
disease  (section  418  and  section  420  of 
the  PHS  Act,  42  U.S.C.  285b  and  285b-2). 
The  NHLBI,  though  primarily 
responsible  for  the  support  of 
biomedical  research,  has  during  the  past 
twenty  years  been  actively  engaged  in 
patient  and  professional  education.  The 
Institute  has  been  instrumental  in 
coordinating  the  development  of 
numerous  professionally  oriented 
clinical  guidelines  such  as  the  “joint 
National  Conunittee  Reports  on  the 
Detection,  Evaluation,  and  Treatment  of 
High  Blood  Pressure,”  and  the  “Report 
of  the  Expert  Panel  on  Detection, 
Evaluation  and  Treatment  of  High  Blood 
Cholesterol  in  Adults."  Neither  the 
NHLBI  nor  the  AHCPR  has  previously 
developed  clinical  guidelines  on  the 
management  of  unstable  angina. 
Therefore,  the  NHLBI  and  the  AHCPR 
are  collaborating  in  this  effort  as  a  result 
of  mutual  commitment  to  the  importance 
of  this  topic  and  the  need  for  developing 
explicit  guidelines,  medical  review 
criteria,  standards  of  quality,  and 
performance  measures  for  diagnosis  and 
treatment  of  chest  pain  due  to  unstable 
angina. 

Panel  Nominations 

This  Notice  requests  nominations  of 
qualified  individuals  to  serve  on  the 
panel  and  as  chairperson(s)  for  the 
development  and  updating  of  guidelines, 
medical  review  criteria,  standards  of 
quality,  and  performance  measures  for 
the  diagnosis  and  treatment  of  chest 
pain  due  to  unstable  angina.  The  panel 
will  consist  of  a  chairperson(s]  and 
approximately  ten  to  fifteen 


appropriately  qualified  experts  and 
health  care  consumers.  One-third  of  the 
panel  members  will  be  appointed  for  a  1 
year  term,  one-third  for  2  years,  and 
one-third  for  3  years  to  permit  new 
expertise  to  be  added  periodically  to  the 
panel  as  members’  terms  expire.  The 
chairperson  (or  co-chairpersons]  will  be 
appointed  for  a  3  year  term. 

The  role  of  the  panel  is  to  assist  the 
contractor  to:  develop  a  decisionmaking 
process;  determine  the  focus  of  the 
guideline  and  the  questions  to  be 
addressed:  advise  on  and  monitor  the 
review  and  analysis  of  the  scientific 
literature;  consider  and  advise  on  the 
principal  health  policy  issues;  monitor 
and  provide  counsel  on  the  development 
of  medical  review  criteria,  standards, 
and  performance  measures;  and  review 
and  approve  the  interim  and  final  drafts. 
The  chairperson(s)  will  provide 
leadership  in  carrying  out  this  role. 

To  assist  in  identif^ng  members  for 
the  panels,  AHCPR  and  NHLBI  are 
requesting  recommendations  from  a 
broad  range  of  interested  individuals 
and  organizations,  including  physicians 
representing  primary  care  and  relevant 
specialties,  nurses,  and  allied  health  and 
other  health  care  practitioners,  as  well 
as  consumers  with  pertinent  experience 
or  information. 

The  following  criteria  should  be 
considered  when  nominating  individuals 
for  panel  chairmanship  or  membership: 

•  Relevant  training  and  clinical 
experience. 

•  Experience  in  basic  and/or  clinical 
research  in  the  topic  area  under 
consideration  including  publication  of 
relevant  peei'-reviewed  articles. 

•  Demonstrated  interest  in  quality  of 
care  and  medical  outcomes  and 
effectiveness. 

•  Commitment  to  the  need  to  produce 
clinical  guidelines,  medical  review 
criteria,  standards  of  quality,  and 
performance  measures  and  prior 
experience  in  these  area. 

•  Recognition  in  the  field  with  a 
record  of  leadership  in  relevant 
activities. 

•  Broad  public  health  view  of  the 
utility  of  particular  procedure(s]  or 
clinical  service(s). 

•  Demonstrated  capacity  to  respond 
to  consumer  concerns. 

•  No  potential  conflict  of  interest  that 
would  impair  the  impartial  participation 
in  the  development  of  the  guidelines. 

The  AHCPR  and  NHLBI  are  also 
interested  in  receiving  nominations  of 
health  care  consumers  who  have  had 
personal  experience  with  this  health 
care  topic,  either  as  a  patient  or  as  a 
family  member  or  friend  of  a  patient. 

All  nominations  will  be  forwarded  to 


the  contractor  for  review.  The  contractor 
will  identify  qualified  individuals  to 
serve  as  chairper8on(s)  and  panel 
members.  The  chairperson  and  panel 
members  will  be  appointed  by  the 
contractor  after  AHCPR  and  NHLBI 
review  and  approval  of  proposed 
members’  qualifications  and  the  overall 
composition  of  the  panel  to  ensure 
representation  of  the  most  appropriate 
range  of  experience  and  expertise. 
Nominations  should  indicate  whether 
the  individual  is  recommended  to  serve 
as  the  chairperson  or  as  a  member  of  the 
panel.  Each  nomination  must  include  a 
copy  of  the  individual’s  curriculum  vitae 
plus  a  statement  of  the  rationale  for  the 
nomination.  Nominations  should  also 
indicate  that  it  is  the  unstable  angina 
guideline  panel  for  which  the  individual 
is  being  nominated. 

To  be  considered,  nominations  must 
be  received  at  the  following  address  on 
or  before  June  15, 1992:  Marc  Berlinguet, 
M.D.,  M.P.H.,  Office  of  the  Forum/ 
AHCPR.  2101  East  Jefferson  St,  suite  401, 
Rockville.  MD  20852,  Phone:  301-227- 
6671,  Fax:  301-227-8332. 

For  Additional  Information 

Additional  information  on  the 
guideline  development  process  is 
contained  in  the  AHCPR  Fact  Sheet. 
“AHCPR-Commissioned  Clinical 
Practice  Guidelines,”  dated  January 
1992.  More  detailed  information  on  the 
guideline  process  and  criteria  for 
selecting  panels  is  contained  in  the 
AHCPR  Program  Note,  “Clinical 
Guideline  Development.”  dated  August 
1990.  These  documents  may  be  obtained 
from  the  AHCPR  Publications 
Clearinghouse,  P.O.  Box  8457,  Silver 
Spring,  MD  20907;  call  Toll-Free  number 
1-800-358-9295;  or  by  calling  the  Center 
for  Research  Dissemination  and  Liaison, 
Agency  for  Health  Care  Policy  and 
Research,  at  301/227-8366. 

Also,  for  further  information  on  the 
process  for  developirig  guidelines, 
medical  review  criteria,  standards  of 
quality  and  performance  measures, 
contact  Kathleen  A.  McCormick,  Ph.D., 
Director,  Office  of  the  Forum  for  Quality 
and  Effectiveness  in  Health  Care, 
AHCPR,  2101  East  Jefferson  Street,  suite 
401,  Rockville,  MD  20852,  Telephone: 
301-227-6671. 

Dated:  May  11, 1992. 

J.  Jarrett  Clinton, 

Administrator. 

[FR  Doc  92-11571  Filed  5-15-92;  8:45  am) 
BIUJNG  CODE  4160-90-M 
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Centers  for  Disease  Control 

Statement  of  Organization,  Functions, 
and  Delegations  of  Authority 

Part  H,  chapter  HC  (Centers  for 
Disease  Control)  of  the  Statement  of 
Organization,  Functions,  and 
Delegations  of  Authority  of  the 
Department  of  Health  and  Human 
Services  (45  FR  67772-67776,  dated 
October  14, 1980,  and  corrected  at  45  FR 
69296,  October  20, 1980,  as  amended 
most  recently  at  57  FR  10768,  dated 
March  30, 1992)  is  amended  to  reflect  the 
following  organizational  changes  within 
the  Epidemiology  Program  Office:  (1) 
Retitling  the  Scientific  Communications 
Program  to  the  Scientific  Information 
and  Communications  Program;  (2) 
revising  the  functional  statement;  and 
(3)  establishing  an  Office  of  the  Director, 
Scientific  Information  and 
Communications  Program. 

Section  HC-B,  Organization  and 
Functions,  is  hereby  amended  as 
follows: 

Delete  in  their  entirety  and  title  and 
functional  statement  for  the  Scientific 
Communications  Program  (HCB12)  and 
substitute  the  following; 

Scientific  Information  and 
Communications  Program  (HCB12).  (1) 
Plans,  coordinates  production,  edits,  and 
publishes  the  Morbidity  and  Mortality 
Weekly  Report  (MMWR)  series  of 
publications  and  various  special  reports 
and  publications;  (2)  provides  graphics 
services  and  support  for  the  MMWR 
and  related  publications  for  EPO;  (3) 
provides  editorial  services  and  support 
to  EPO;  (4)  develops,  implements,  and 
evaluates  innovative  methods  for  the 
communication  of  scientific  information 
by  EPO;  (5)  provides  consultation  and 
training  on  scientific  communications  to 
EPO  and  other  CDC  components,  and  to 
other  agencies  and  organizations;  (6) 
provides  administrative,  information, 
and  computer  support  services  for  EPO; 

(7)  manages  the  ETO  local  area  network; 

(8)  assists  new  users  with  network 
activities;  (9)  provides  personal 
computer  support  for  ETO  PC  users;  (10) 
researches  and  performs  appropriate 
testing  of  new  software  for  potential  use 
in  EPO;  (11)  manages  peripheral  devices 
such  as  graphics  workstation  and 
optical  scanning  devices;  and  (12) 
provides  training  on  software  and 
hardware. 

Office  of  the  Director  (HCB121).  (1) 
Provides  leadership  and  overall 
direction  for  the  Scientific  Information 
and  Communications  Program  (SICP); 

(2)  provides  leadership  and  guidance  on 
policy,  program  planning,  program 
management,  and  operations;  (3) 
establishes  Program  goals,  objectives. 


and  priorities;  (4)  monitors  progress  in 
implementation  of  projects  and 
achievement  of  objectives;  (5)  provides 
management,  administrative,  and 
support  services,  and  coordinates  with 
appropriate  EPO  offices  on  program  and 
administrative  matters;  (6)  plans, 
allocates,  and  monitors  resources. 

Dated:  May  8, 1992. 

William  L.  Roper, 

Director,  Centers  for  Disease  Control. 

(FR  Doc.  92-11549  Filed  5-15-92;  8:45  am] 
BIIXINQ  CODE  4160-1S-M 


Health  Care  Financing  Administration 

Privacy  Act  of  1974;  Report  of  New 
System 

agency:  Health  Care  Financing 
Administration  (HCFA),  Department  of 
Health  and  Human  Services  (HHS). 
ACTION:  Notice  of  new  system  of 
records. 

SUMMARY:  In  accordance  with  the 
requirement  of  the  Privacy  Act  of  1974, 
we  are  proposing  to  establish  a  new 
system  of  records,  “Implementation  and 
Evaluation  of  the  Staff-Assisted  Home 
Dialysis  Demonstration,"  HHS/HCFA/ 
ORD  No.  09-70-0055.  We  have  provided 
backgroimd  information  about  the 
proposed  system  in  the  "Supplementary 
Information”  section  below.  Although 
the  Privacy  Act  requires  only  that  the 
“routine  use”  portion  of  the  system  be 
published  for  comment,  HCFA  invites 
comment  on  all  portions  of  this  notice. 
DATES:  HCFA  filed  a  new  system  report 
with  the  Chairman  of  the  Committee  on 
Government  Operations  of  the  House  of 
Representatives,  the  Chairman  of  the 
Committee  on  Governmental  Affairs  of 
the  Senate,  and  the  Acting 
Administrator,  Office  of  Information  and 
Regulatory  Affairs,  Executive  Office  of 
Management  and  Budget  (EOMB),  on 
May  12, 1992. 

1110  new  system  of  records  will 
become  effective  July  17, 1992,  unless 
HCFA  receives  comments  which  require 
alterations  to  the  system. 

ADDRESS:  The  public  should  address 
comments  to  Richard  DeMeo,  HCFA 
Privacy  Act  Officer.  Office  of  Budget 
and  Administration,  HCFA,  Room  2-H-4 
East  Low  Rise,  6325  Seciurity  Boulevard, 
Baltimore,  Maryland  21207-5187. 
Comments  received  will  be  available  for 
inspection  at  this  location. 

FOR  FURTHER  INFORMATION  CONTACT: 
Bonnie  Edington,  Office  of  Research  and 
Demonstrations,  HCFA,  Room  2306  Oak 
Meadows  Building,  6325  Security 
Boulevard,  Baltimore,  Maryland  21207, 
telephone  (410)  966-6617. 


SUPPLEMENTARY  INFORMATION:  HCFA 
proposes  to  initiate  a  new  system  of 
records  collecting  data  under  the 
authority  of  section  4202  of  the  Omnibus 
Budget  Reconciliation  Act  (OBRA)  of 
1990,  Public  Law  101-508.  The  purpose 
of  this  system  of  records  is  to  provide 
data  necessary  to  evaluate  the  OBRA 
1990  Staff-Assisted  Home  Dialysis 
Demonstration.  Section  4202  of  OBRA 
1990  requires  that  the  Secretary  of  HHS 
establish  a  demonstration  project  to 
evaluate  whether  the  services  of  home 
dialysis  staff  assistants  may  be  covered 
under  the  Medicare  program  in  a  cost- 
effective  manner  that  ensures  patient 
safety.  Services  under  the 
demonstration  are  expected  to  begin 
May  1, 1992,  and  end  April  30, 1995. 

The  system  of  records  will  include 
data  collected  from  the  End  Stage  Renal 
Disease  Program  Management  and 
Medical  Information  System  (PMMIS); 
the  United  States  Renal  Data  System 
(USRDS);  the  HCFA  Facility  Survey;  the 
Part  B  Medicare  Annual  Data  (BMAD) 
Beneficiary  File;  the  Medicare 
Automated  Data  Retrieval  System 
(MADRS)  File;  and  the  Uniform  Billing 
(UNIBILL)  Record.  In  addition,  the 
system  of  records  will  include  primary 
data,  such  as  data  on  the  experimental 
benefit;  information  regarding  how 
experimental  patients  obtained  dialysis 
services  prior  to  receiving  the 
experimental  benefit;  information 
regarding  how  control  patients  obtained 
dialysis  services  prior  to  the 
demonstration  and  how  they  currently 
are  obtaining  dialysis  services;  and 
information  regarding  experimental  and 
control  patients*  physical  condition  and 
satisfaction  with  dialysis  services  both 
prior  to  and  during  the  demonstration. 
Finally,  the  system  of  records  will 
include  data  collected  from  beneficiary 
surveys  and  medical  records. 

In  order  to  fulfill  the  objectives  and 
complete  tasks  in  this  project,  the 
contractor  must  have  individually- 
identified  records.  Since  we  are 
proposing  to  establish  this  system  of 
records  in  accordance  with  the 
requirements  and  principles  of  the 
Privacy  Act,  we  do  not  anticipate  that  it 
will  have  an  unfavorable  effect  on  the 
privacy  or  other  personal  rights  of 
individuals. 

The  Privacy  Act  permits  us  to  disclose 
information  without  the  consent  of  the 
individual  for  "routine  uses” — that  is, 
disclosure  for  purposes  that  are 
compatible  with  the  purpose  for  which 
we  collected  the  information.  The 
proposed  routine  uses  in  the  new  system 
meet  the  compatibility  criteria,  since  the 
information  is  collected  for 
administering  the  Medicare  program  for 
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which  we  are  responsible.  We  anticipate 
that  disclosures  under  the  routine  uses 
will  not  result  in  any  unwarranted 
adverse  effects  on  personal  privacy. 

Dated:  May  6, 1992. 

William  Toby,  Jr., 

Acting  Administrator,  Health  Care  Financing 
Administration. 

09-70-0055 

SYSTEM  NAME: 

Implementation  and  Evaluation  of  the 
OBRA 1990  Staff-Assisted  Home 
Dialysis  Demonstration. 

SECURITY  classification: 

None. 

SYSTEM  location: 

Contact  system  manager  for  the 
location  of  the  contractor.  Records  may 
also  be  maintained  at  the  HCFA  Data 
Center. 

CATEGORIES  OF  INDIVIDUALS  COVERED  BY  THE 

system: 

ESRD  patients  who  meet  the  eligibility 
criteria  for  demonstration  services  and 
actually  receive  these  services  and 
ESRD  patients  who  qualify  for 
demonstration  services  but  do  not 
receive  these  services. 

CATEGORIES  OF  RECORDS  IN  THE  SYSTEM: 

The  system  will  contain  information 
concerning  a  patient’s  name,  address, 
telephone  number,  health  insurance 
claim  number,  demographic 
characteristics  (e.g.,  age.  sex),  medical 
diagnoses  and  conditions,  receipt  of 
services  and  amoimts  billed  and 
allowed  for  services,  and  the  facilities 
and  practitioners  providing  services. 

AUTHORITY  FOR  MAINTENANCE  OF  THE 

system: 

Section  4202  of  the  OBRA  1990,  Public 
Law  101-508, 

PURPOSE(S): 

To  provide  the  data  necessary  to 
evaluate  the  impact  of  the 
congressionally-mandated.  OBRA  1990, 
Staff-Assisted  Home  Dialysis 
Demonstration. 

ROUTINE  USES  OF  RECORDS  MAINTAINED  IN 
THE  SYSTEM,  INCLUDING  CATEGORIES  OF 
USERS  AND  PURPOSES  OF  SUCH  USERS: 

Disclosure  may  be  made  to: 

1.  The  evaluation  contractor,  who  will 
use  this  information  to  assess  the  cost 
effectiveness  of  ESRD  home 
hemodialysis  aides  as  a  result  of  the 
demonstration.  The  contractor  shall  be 
required  to  maintain  Privacy  Act 
safeguards  with  respect  to  such  records. 

2.  A  contractor  for  the  purpose  of 
collating,  analyzing,  aggregating,  or 
otherwise  refining  or  processing  records 


in  this  system,  or  for  developing, 
modifying,  and/or  manipulating  it  with 
ADP  software.  Data  would  also  be 
available  to  user  incidental  to 
consultation,  programming,  operation, 
user  assistance,  or  maintenance  for  an 
ADP  or  telecommunications  system 
containing  or  supporting  records  in  the 
system. 

3.  A  congressional  office,  from  the 
record  of  an  individual  in  response  to  an 
inquiry  from  the  congressional  ofbce 
made  at  the  request  of  that  individual. 

4.  The  Department  of  Justice,  to  a 
court  or  other  tribunal,  or  to  another 
party  before  such  tribunal,  when: 

a.  The  Department  of  Health  and 
Human  Services  (HHS),  or  any 
component  thereof:  or 

b.  Any  HHS  employee  in  his  or  her 
official  capacity;  or 

c.  Any  IfflS  employee  in  his  or  her 
individual  capacity  where  the 
Department  of  Justice  (or  HHS,  where  it 
is  authorized  to  do  so)  has  agreed  to 
represent  the  employee;  or 

d.  The  United  States  or  any  agency 
thereof  (when  HHS  determines  that  the 
litigation  is  likely  to  affect  HHS  or  any 
of  its  components)  is  a  party  to  litigation 
or  has  an  interest  in  such  litigation,  and 
HHS  determines  that  the  use  of  such 
records  by  the  Department  of  Justice,  the 
tribimal,  or  the  other  party  is  relevant 
and  necessary  to  the  Utigation  and 
would  help  in  the  effective 
representation  of  the  governmental 
party,  provided,  however,  that  in  each 
case,  HHS  determines  that  such 
disclosure  is  compatible  with  the 
purpose  for  which  the  records  were 
collected. 

5.  To  an  individual  or  organization  for 
a  research,  demonstration,  evaluation, 
or  epidemiologic  project  related  to  the 
prevention  of  disease  or  disability,  or 
the  restoration  or  maintenance  of  health, 
if  HCFA; 

a.  Determines  that  the  use  or 
disclosure  does  not  violate  legal 
limitations  under  which  the  record  was 
provided,  collected,  or  obtained; 

b.  Determines  that  the  research 
purpose  for  which  the  disclosure  is  to  be 
made: 

(1)  Cannot  be  reasonably 
accomplished  unless  the  record  is 
provided  in  individually  identifiable 
form,  and 

(2)  Is  of  sufficient  importance  to 
warrant  the  effect  on  and/or  risk  to  the 
privacy  of  the  individual  that  additional 
exposure  of  the  record  might  bring,  and 

(3)  There  is  reasonable  probability 
that  the  objective  of  the  use  will  be 
accomplished; 

c.  Requires  the  recipient  to: 

(1)  Establish  reasonable 

administrative,  technical,  and  physical 


safeguards  to  prevent  unauthorized  use 
or  disclosure  of  the  record;  and 

(2)  Remove  or  destroy  the  information 
that  allows  the  individual  to  be 
identified  at  the  earliest  time  at  which 
removal  or  destruction  can  be 
accomplished  consistent  with  the 
purpose  of  the  research  project,  unless 
the  recipient  presents  an  adequate 
justification  of  a  research  or  health 
nature  for  retaining  such  information; 
and 

(3)  Make  no  further  use  or  disclosure 
of  the  record  except; 

(a)  In  emergency  circumstances 
affecting  the  health  or  safety  of  any 
individual,  or 

(b)  For  use  in  another  research 
project,  under  these  same  conditions, 
and  with  the  written  authorization  of 
HCFA.  or 

(c)  For  disclosure  to  a  properly 
identified  person  for  the  purpose  of  an 
audit  related  to  the  research  project,  if 
information  that  would  enable  research 
subjects  to  be  identified  is  removed  or 
destroyed  at  the  earliest  opportunity 
consistent  with  the  purpose  of  the  audit 
or 

(d)  When  required  by  law. 

d.  Secures  a  written  statement 
attesting  to  the  recipient's 
understanding  of  and  willingness  to 
abide  by  these  provisions. 

POUCIES  AND  PRACTICES  FOR  STORING, 
RETRIEVING,  ACCESSING,  RETAINING,  AND 
OISPOSING  OF  RECORDS  IN  THE  SYSTEM: 

storage: 

Paper,  magnetic  media,  and  floppy 
diskettes. 

RETRIEV  ABILITY. 

Information  will  be  retrieved  by  the 
beneficiary’s  name  and  health  insurance 
claim  number. 

safeguards: 

The  contractor  will  maintain  all 
records  in  secure  storage  areas 
accessible  only  to  unauthorized 
employees  and  will  notify  all  employees 
having  access  to  records  of  criminal 
sanctions  for  unauthorized  disclosure  of 
information  on  individuals.  For 
computerized  records,  the  contractor 
will  initiate  automated  data  processing 
(ADP)  system  security  procedures 
required  by  HHS  IRM  Circular  ^10, 
“Automated  Information  Systems 
Security  Program,’’  (e.g..  use  of 
passwords)  and  the  national  Institute  of 
Standards  and  Technology’s  Federal 
Information  Processing  Standards. 
Similar  safeguards  will  be  provided  if 
any  records  are  transferred  to  HCFA 
central  office. 
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RETENTION  AND  DISPOSAL: 

Hard  copy  data  collection  forms  and 
magnetic  media  (or  equivalent  media) 
with  identifiers  will  be  retained  in 
secure  storage  areas.  Records  will  be 
retained  for  5  years  after  the  termination 
of  evaluation  contract.  The  disposal 
technique  of  degaussing  will  be  used  to 
strip  magnetic  media  and  floppy 
diskettes  of  all  identifying  names  and 
numbers.  Hard  copy  records  will  be 
destroyed  at  this  time. 

SYSTEM  MANAQER(S)  AND  ADDRESS: 

Director,  Office  of  Research  and 
Demonstration,  Health  Care  Financing 
Administration,  2230  Oak  Meadows 
Building,  6325  Security  Boulevard, 
Baltimore,  Maryland  21207. 

NDTIFICATIDN  PROCEDURE: 

Inquiries  and  requests  for  system 
reco^s  should  be  addressed  to  the 
system  manager  at  the  address 
indicated  above.  The  requestor  must 
specify  the  name,  address,  and  health 
insurance  number. 

RECORD  ACCESS  PROCEDURES: 

Same  as  notification  procedures. 
Requestors  should  reasonably  specify 
the  record  contents  being  sought.  (These 
procedures  are  in  accordance  with 
Department  Regulations  45  CFR 
5b.5(a)(2).) 

CONTESTING  RECORD  PROCEDURES: 

Contact  the  System  Manager  named  above, 
reasonably  identify  the  record,  and  specify 
the  information  to  be  contested.  State  the 
reason  for  contesting  the  record  (e.g.,  why  it 
is  inaccurate,  irrelevant,  incomplete,  or  not 
current).  These  procedures  are  in  accordance 
with  Department  Regulations  45  CFR  5b.7. 

RECORD  SOURCE  CATEGORIES: 

Sources  of  information  contained  in 
the  record  system  are  expected  to 
include:  End  Stage  Renal  Disease 
Program  Management  and  Medical 
Information  System  (PMMIS);  United 
States  Renal  Data  System  (USRDS): 
HCFA  Facility  Survey:  Part  B  Medicare 
Annual  Data  (BMAD)  Beneficiary  File; 
Medicare  Automated  Data  Retrieval 
System  (MADRS)  File;  Uniform  Billing 
(UNIBILL)  Record  and  data  collected 
from  demonstration  providers  and  from 
participants. 

SYSTEMS  EXEMPTED  FROM  CERTAIN 
PROVISIONS  OF  THE  ACT: 

None. 

(FR  Doc.  92-11558  Filed  5-15-92;  8:45  am) 
BILLING  CODE  4120-03 


Health  Resources  and  Services 
Administration 

Program  Announcement  for  HIV/AIDS 
Dental  Reimbursement  Program 

The  Health  Resources  and  Services 
Administration  (HRSA),  announces  its 
intent  to  accept  proposals  for 
reimbusement  of  eligible  dental  schools 
and  postdoctoral  dental  education 
programs  for  the  documented, 
uncompensated  costs  of  oral  health  care 
which  has  been  provided  to  HIV- 
infected  persons  during  the  prior  year. 
This  program  is  authorized  under 
section  788A(f)  of  the  Public  Health 
Service  Act  (the  Act).  This  program 
announcement  is  subject  to  the 
reauthorization  of  the  legislative 
authority.  This  program  is  presently 
operating  under  general  appropriation 
legislation  for  the  Departments  of 
Health  and  Human  Services  and  Labor, 
Public  Law  102-170,  with  new 
authorizing  legislation  pending  in  the 
Congress.  Approximately  $4.8  million 
will  be  available  in  FY 1992  for  this 
program.  An  estimated  120  awards  will 
be  made.  Experience  with  the  first  year 
of  this  program  resulted  in  awards 
ranging  from  $1,000  to  $400,000. 

This  authority  requires  the  Secretary 
of  Health  and  Human  Services  to 
distribute  the  available  funds  among  all 
eligible  applicants  taking  into  account 
the  number  of  patients  with  acquired 
immime  deficiency  syndrome  (AIDS)  or 
Human  Immunodeficiency  Virus  (HIV) 
who  have  been  served  and  the 
unreimbursed  oral  health  care  costs 
incurred  by  each  institution  as 
compared  with  the  total  number  of  HTV/ 
AIDS  patients  served  and  costs  incurred 
by  all  eligible  applicants. 

The  Secretary  will  use  the  following 
formula  to  allocate  funds  among  eligible 
applicants: 


In  this  formula,  “N”  represents  the 
amount  to  be  awarded  to  a  given 
applicant.  "A”  represents  the  amount  of 
funds  appropriated  to  implement  section 
788A(f).  “lU”  represents  the  applicant 
institution’s  unreimbursed  costs.  “TU” 
represents  the  total  unreimbursed  costs 
for  all  applicants.  “IP"  represents  the 
number  of  HIV-infected  patients  served 
by  the  applicant  institution.  “TP” 
represents  the  total  number  of  HIV- 
infected  patients  served  by  all 
applicants. 


Each  award  will  be  calculated  by 
multiplying  the  total  appropriation 
amount  times  the  sum  of  the  weighted 
proportions  of  each  eligible  applicant’s 
unreimbursed  costs  and  number  of  HIV- 
infected  patients  served  to  the  total 
unreimbursed  costs  claimed  and  number 
of  patients  served  by  all  eligible 
applicants,  respectively. 

Tlie  imreimbursed  costs  portion  of  this 
formula  is  weighted  more  heavily  than 
the  number  of  HIV/ AIDS  patients 
served,  reflecting  the  thrust  of  this 
program  to  alleviate  losses  inciirred  in 
providing  such  care. 

If  HTV/ AIDS  patients  were  served  but 
there  are  no  documented, 
uncompensated  costs,  no  reimbursement 
will  be  awarded.  Documentation  of 
submitted  information  should  be 
maintained  since,  as  with  all  Federal 
awards,  it  is  subject  to  audit. 

Purpose 

The  purpose  of  this  program  is  to  assit 
schools  and  academic  health  science 
centers  in  meeting  the  costs  of  providing 
oral  health  care  to  patients  with 
acquired  immune  deficiency  syndrome. 

National  Health  Objectives  for  the  Year 
2000 

The  Public  Health  Service  (PHS)  is 
committed  to  achieving  the  health 
promotion  and  disease  prevention 
objectives  of  Healthy  People  2000,  a 
PHS-led  national  activity  for  setting 
priority  areas.  This  HIV/ AIDS  Dental 
Reimbursement  Program  is  related  to 
priority  area  18,  HIV  Infection.  Potential 
applicants  may  obtain  a  copy  of  Healthy 
People  2000  (Full  Report:  Stock  No.  017- 
001-00474-0)  or  Healthy  People  2000 
(Summary  Report;  Stock  No.  017-001- 
00473-1)  through  the  Superintendent  of 
Documents,  Government  Printing  Office, 
Washington,  DC  20402-9325  (Telephone 
202  783-3238.) 

Eligibility 

The  Secretary  is  authorized  to  make 
this  assistance  available  to  public  or 
private  nonprofit  schools  of  dentistry 
and  to  accrdited  post-graduate  dental 
training  programs  that  have  documented 
the  uncompensated  costs  of  oral  health 
care  provided  to  HIV-infected  persons. 
The  Secretary  shall  not  make  an  award 
under  this  authority  if  doing  so  would 
result  in  any  reduction  in  State  funding 
allotted  for  such  purposes.ible 
applicant’s  unreimbursed  costs  and 
number  of  HIV-infected  patients  served 
to  the  total  unreimbursed  costs  claimed 
and  number  of  patients  served  by  all 
eligible  applicants,  respectively. 

The  unreimbursed  costs  portion  of  this 
formula  is  weighted  more  heavily  than 
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the  number  of  HIV/ AIDS  patients 
served,  reflecting  the  thrust  of  this 
program  to  alleviate  losses  incurred  in 
prolong  such  care. 

If  HIV/ AIDS  patients  were  served  but 
there  are  no  docum 

Statutory  Requirements 

Duration  of  Assistance 

Each  eligible  dental  school  or  program 
may  aimually  submit  a  proposal 
documenting  the  unreimbursed  costs  of 
oral  health  care  provided  to  HIV- 
infected  patients  by  the  school  or 
hospital  during  the  prior  year.  The 
following  definitions  and  evaluation 
criteria  were  established  after  public 
comment  in  FY  1991  dated  July  18. 1691, 
56  FR  33037  and  will  be  used  in  FY  1992. 

Established  Defiaiticns  for  Fiscal  Year 
1992 

Efigibte  applicant  means  a  dental 
school  or  any  post-doctorial  dental 
education  program  which  has 
documented  uncompensated  costs  for 
the  provision  of  oral  health  care  to  HIV- 
infected  persons  and  which  has  been 
accredit^  by  the  Commissicm  on  Dental 
Accreditation. 

Fee  charged  raeBm  the  institution's 
normal  charge  for  a  particular  service 
before  any  discount  or  sliding  fee 
schedule  is  applied. 

HFV/AIDS  patient  means  a  person 
who  is  infected  wrfli  the  human 
immunodeficiency  virus — those  patients 
who  self  identify  as  being  HIV-infected 
or  who  present  wifli  signs,  or  symptoms, 
or  medical  historical  data  identified 
with  HIV  Infection — e.g.  candidiasis 
(oral,  esoi^ageal,  pulmonary,  etc.), 
progressive  generalized 
iymphadenopathy,  oral  hairy 
leukoplakia,  Pneumocystis  carinii 
pneumonia  (PCP),  Kaposi's  sarcoma 
(oral  and/or  disseminated)  and/or  other 
HTV  associated  fungal,  viral,  bacterial, 
and/or  neoplastic  processes  as 
delineated  by  the  Centers  for  Disease 
Control 

Post-doctoral  dental  education 
program  means  a  program  sponsored  by 
a  school  of  dentistry,  hospital,  or  a 
puUic  or  p^rivate  institution  that  offers 
post-doctoral  training  in  the  specialties 
of  dentistry,  advanced  education  in 
general  dentistry,  or  a  dental  general 
practice  residency;  and  has  been 
accredited  by  die  Commission  on  Dental 
Accreditation. 

Prior  year  is  the  year  for  which 
uncompensated  costs  will  be 
reimbursed,  which  for  this  FY  1992 
cycle,  is  defined  as  July  1. 1990  to  July 
30. 1991. 

Scope  of  services  means  those  oral 
health  and  support  services  (i.e.. 


laboratory  services)  which  have  been 
provided  to  die  padent  (and  for  which  a 
fee  was  charged). 

Unreimbvned  ora!  health  care  costs 
means  the  balance  remaining  after 
subtracting  the  total  income  received 
from  the  HIV/ AIDS  patients  served 
and/or  third  party  payors  or  Medicaid, 
from  the  total  of  normal  fees  charged  by 
the  applicant  institution  for  those 
patients,  it  refers  to  the  cost  of  diose 
actual  uncompensated  oral  health 
services  provided  through  die  institudon 
to  an  HIV-infected  person. 

Established  Evaluation  Criteria 

The  review  of  proposals  will  take  into 
consideration  compliance  with  the 
requirements  of  section  7S8A(f).  In 
particular,  evaluadmi  of  proposals  will 
consider. 

1.  The  total  niunber  of  HTV-tnfet^ed 
patients  treated  throu^  the  dental 
school/program  and  the  percent  range  of 
uncompensated  costs  of  their  care; 

2.  Total  fees  diarged  for  (»a)  health 
services  provided  to  the  HIV-infected 
patieirts; 

3.  The  total  unreimbursed  costs  for 
oral  health  care  provided  to  HIV- 
infected  patient^ 

4.  The  average  number  of  visits  for  all 
HIV-infected  padents  and  the  average 
number  of  visits  for  all  non-HIV  infected 
padents: 

5.  The  percentage  of  oral  health 
service  procedures  provided  to  all  HIV- 
infected  persons  using  the  following 
categories;  Diagnostic,  oral  pathology, 
prevendve,  restoradve.  periodontics, 
prosthodontics,  oral  surgery, 
endodontics,  and  other  adjucdve 
services  and  a  comparative  percentage 
of  oral  health  service  procedures  for  the 
same  number  of  non-HIV-infected 
patients. 

6.  Evidence  of  efforts  to  estaUish 
working  relationships  with  HIV 
planning  councils  and  care  corsorda 
authorize  under  Titles  1  &  II  of  the 
Ryan  White  CARE  Act  (Pub.  L 101-381): 
and 

7.  Indication  of  ongoing  provision  of 
oral  health  care  services  to  persons  with 
HIV  infection. 

Requests  for  additional  information 
regarding  the  program  aspects  and 
business  management  issues  and  for 
proposal  instrucdons  should  be  directed 
to:  Richard  Weaver,  DDS,  Chief. 
Division  of  Associated.  Dental  and 
Public  Healdi  Professions,  Bureau  of 
Health  Professions,  Health  Resources 
and  Services  Administration.  5600 
Fishers  Lana,  room  8C-15.  Rockville. 
Maryland  20857,  Telephone:  (301)  443- 
6837. 

Completed  proposals  should  be 
forwarded  to  the  HIV/ AIDS  Dental 


Reimbursement  Program  Officer  to  the 
above  address. 

To  receive  consideration,  proposals 
must  meet  the  deacfline  of  July  10. 1992 
which  means  they  must  ei^er  be: 

1.  Received  on  or  before  the  deadline 
date,  or 

2.  Postmaiiced  on  or  before  the 
deadline  and  received  in  time  for 
review.  A  l^bly  dated  receipt  from  a 
commercial  carrier  or  the  U.&  Postal 
Service  will  be  accepted  in  lieu  of  a 
postmark.  Private  metered  postmarks 
shall  not  be  acceptable  as  proof  of 
timely  mailing. 

Late  proposals  not  accepted  for 
processing  will  be  returned  to  the 
applicant. 

The  proposal  instructions  for  this 
program  have  been  a;^oved  by  the 
Office  of  Management  and  Bud^t 
(0MB)  under  tlm  Paperwork  Redaction 
Act.  The  0MB  ai^roval  mimber  is  0915- 
0151.  The  Program,  HIV/AIDS  Dental 
Reimbursement  is  listed  at  93.924  in  tl^ 
Catalog  of  Federal  Domestic  Assistance. 
Prc^posfids  sulxBitted  in  response  to  this 
announcement  are  not  subject  to  the 
provisions  of  Executive  Older  12372, 
Intergovernmental  Review  of  Federal 
Programs,  (as  implemented  throu^  45 
CFR  part  100). 

Dated:  April  IS,  199Z 
Robert  G.  Harmon, 

Administrator. 

(FR  Doc.  92-11572  Filed  5-15-02;  8:45  am) 
BIUMQ  COOe  4160-tS-M 


Rural  Health  Outreach  Grant  Program 

agency:  Health  Resources  and  Services 
Administration  (DHHS). 
action:  Notice  of  availability  of  funds 
and  request  for  applications  for  minority 
community  health  coalition  development 
and  implementation  of  HTV/ AIDS 
centered  education/prevention 
demonstration  grant  project _ 

summary:  The  Office  of  Minority  Health 
(OMH).  Office  of  the  Assistant 
Secretary  for  Health  (OASH),  and  the 
Office  of  Rural  Health  Policy  (ORHP). 
Health  Resources  and  Services 
Administration  (HRSA),  announce  the 
availability  of  funds  for  Fiscal  Year  1992 
to  support  rural  Minority  Community 
Health  Coalidon  demonstration  (MCHC) 
project  grants  for  a  period  not  to  exceed 
two  years.  Given  the  nature  of  smne  of 
the  activities  conducted  separately 
under  the  auspices  of  one  Office  or  the 
other,  the  Offices  are  now  committed  to 
jointly  supporting  activities  whose 
underlying  missions  are  similar. 
Therefore,  the  MCHC  Project  is 
designed  to  be  an  integral  part  of  the 
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existing  Rural  Health  Outreach  Grant 
Program. 

The  MCHC  grant  projects  are 
designed  to  provide  limited  resources  to 
plan,  develop,  and  implement  five  rural 
minority  community  health  coalitions. 
The  purpose  of  these  coalitions  will  be 
to  develop  strategies  implementing  an 
integrated  HIV/ AIDS-centered  plan 
addressing  HIV  and  related  health 
problems  associated  with  risk  behaviors 
underlying  HTV  transmission. 
Interventions  for  other  health-related 
areas  (such  as  hypertension,  obesity, 
cancer,  diabetes)  which  have  particular 
impact  on  minority  populations  are  also 
strongly  encouraged. 

Awards  will  be  made  to  five  Rural 
Health  Outreach  grantees  from  OMH 
funds  authorized  under  section 
1707(d)(1)  of  the  Public  Health  Service 
Act  as  amended  by  Public  Law  101-527, 
and  transferred  to  the  Office  of  Rural 
Health  Policy.  The  Rural  Health 
Outreach  grants  are  authorized  under 
Section  301  of  the  Public  Health  Service 
Act. 

NATIONAL  HEALTH  OBJECTIVES  FOR  THE 
YEAR  2000:  The  Public  Health  Service 
(PHS)  is  committed  to  achieving  the 
health  promotion  and  disease 
prevention  objectives  of  Healthy  People 
2000,  a  PHS-led  national  activity  for 
setting  priority  areas.  The  Minority 
Community  Health  Coalition 
Development  and  Implementation  of 
HIV/ AIDS  Centered  Education/ 
Prevention  Demonstration  Grant  Project 
(MCHC  Project)  is  related  to  the  priority 
areas  for  health  promotion,  health 
protection  and  preventive  services. 
Potential  applicants  may  obtain  a  copy 
of  Healthy  People  2000  (Full  Report: 
Stock  No.  017-001-00474-0)  or  Healthy 
People  (Summary  Report:  Stock  No.  017- 
001-00473-1)  through  the  Superintendent 
of  Documents,  Government  Printing 
Office,  Washington,  DC  20402-9325 
(Telephone  (202)  783-3238). 

FUNDS  AVAILABLE:  Approximately 
$500,000  is  available  for  the 
development  and  implementation  of  the 
MCHC  Project  through  a  joint  effort 
between  ORHP,  in  the  HRSA,  and  the 
OMH,  in  the  OASH.  Awards  will  be 
made  to  five  grantees,  at  $100,000  each, 
including  indirect  costs,  for  one  year. 
Applicants  may  propose  project  periods 
for  up  to  two  years.  However,  applicants 
are  advised  that  continued  funding 
beyond  Fiscal  Year  1992  is  subject  to 
appropriation  of  funds. 
ADDRESSES/CONTACTS:  Application  kits 
may  be  obtained  from  Ms.  Opal 
McCarthy,  Grants  Management  Office, 
Bureau  of  Health  Care  Delivery  and 
Assistance,  12100  Parklawn  Drive, 
Rockville,  Maryland  20857,  (301)  443- 


5887.  Application  kits  contain  guidance 
information  which  outlines  program 
requirements  indicated  in  the 
authorizing  legislation.  Applicants  may 
contact  Ms.  McCarthy  for  assistance  on 
business  management  issues.  Completed 
application  kits  must  be  submitted  to 
Ms.  McCarthy. 

The  standard  application  form  and 
general  instructions  for  completing 
applications  (Form  PHS-5161-1,  0MB 
#0937-0189)  have  been  approved  by  the 
Office  of  Management  and  Budget. 

FOR  FURTHER  INFORMATION  CONTACT: 
Requests  for  technical  or  programmatic 
information  regarding  this 
announcement  should  be  directed  to 
Arlene  Granderson,  Office  of  Rural 
Health  Policy,  Room  14-22,  Parklawn 
Building,  5600  Fishers  Lane,  Rockville, 
Maryland  20857,  (301)  443-0835. 

DUE  DATE:  Applications  for  the  program 
must  be  received  by  the  close  of 
business  on  July  1, 1992.  Applications 
will  be  considered  as  meeting  the 
deadline  if  they  are  either  (1)  received 
on  or  before  the  deadline  date;  or  (2) 
postmarked  on  or  before  the  deadline 
date  and  received  in  time  for  orderly 
processing.  A  legibly  dated  receipt  fi'om 
a  commercial  carrier  or  U.S.  Postal 
Service  will  be  accepted  as  proof  of 
timely  mailing.  Applications  received 
after  the  announced  closing  date  will 
not  be  considered  for  funding  and  will 
be  returned  to  the  applicant. 

ELIGIBLE  APPUCANTS:  To  be  eligible,  an 
applicant  must  be  a  public  or  private, 
nonprofit  or  for-profit  entity,  which  is 
currently  a  Rural  Health  Outreach  Grant 
Program  grantee,  with  two  years  of 
recommended  funding  remaining  in  the 
project  period,  and  whose  board  of 
directors  or  governing  body  is  composed 
of  more  then  50  percent  minorities. 
Eligibility  for  this  grant  program  is 
restricted  to  noncompeting  continuation 
grantees  because  it  is  felt  that  they  have 
had  a  year  to  get  the  Riu'al  Health 
Outreach  Program  underway,  and  would 
be  better  able  to  pursue  the  additional 
activities  required  by  the  MCHC  Project. 
SUPPLEMENTARY  INFORMATION:  The 
OMH  and  the  ORHP  are  committed  to 
activities  targeted  toward:  improving  the 
health  status  of  rural  minority 
populations:  and  improving  the 
knowledge  base  and  sensitivity  of 
health  providers,  governmental  and 
community  organizations  to  the  specific 
health  concerns  of  these  populations. 
These  concerns  range  from  availability 
of  and  access  to  appropriate  health  care 
and  social  service — to  the  provision  of 
education  and  service  in  health 
promotion  and  disease  prevention — to 
the  issues  of  education,  identification, 
and  treatment  of  contemporary 


diseases,  such  as  AIDS  and  HIV 
infection.  The  two  offices  have  mutual 
concerns  for  enhancing: 

(a)  The  dissemination  of  information 
regarding  the  health  of  rural  minority 
populations; 

(b)  The  exchange  of  dialogue  between 
rural  minority  populations  and 
appropriate  groups; 

(c)  The  awareness  and  understanding 
of  policymakers  to  the  unique  problems 
of  rural  minority  populations;  and 

(d)  The  development  of  local 
strategies  for  improving  the  delivery  of 
health  and  social  services  to  rural 
minority  populations. 

Background 

In  Fiscal  Year  1988,  HIV  infection  and 
AIDS  were  recognized  as  an  important 
public  health  problem  in  minority 
populations.  The  term  “HIV  infection” 
more  appropriately  describes  the  entire 
scope  of  this  public  health  problem  than 
the  term  “AIDS.”  HIV  infection, 
especially  in  minority  communities,  does 
not  occur  as  an  isolated  problem.  It  is 
intimately  linked  to  many  other  health 
problems  such  as:  tuberculosis, 
substance  abuse  and  sexually 
transmitted  diseases  like  Syphilis  and 
Hepatitis  B. 

Because  health  promotion/risk 
reduction  programs  require  influencing 
behavior  which  frequently  is  resistant  to 
change,  it  is  crucial  that  die  methods 
used  be  sound  and  acceptable  to  the 
target  population.  Successful  programs 
recognize  that  the  health  information/ 
media  approach  alone  is  insufficient  to 
motivate,  e^ect,  and  sustain  the  desired 
change  in  either  individual  or  group 
behavior.  Moreover,  even  when 
additional  educational  interventions 
(e.g.,  counseling,  workshops)  are 
conducted,  conventional  health 
promotion  activities  are  often  ineffective 
in  reaching  minority  populations;  too 
often  such  programs  disregard  ethnic/ 
cultural  health  beliefs  and  practices,  or 
community  norms  which  could 
contribute  to  or  otherwise  affect  risk 
factors  leading  to  illiness. 

The  era  of  HIV  or  HIV/AIDS  has  seen 
the  creation  of  a  number  of  community- 
based  organizations  dedicated  to  the 
work  of  preventing  HIV  infection  by 
providing  the  community  with 
prevention  information.  These 
grassroots  organizations  have  developed 
skills  which  can  be  transferred  to  other 
health  prevention  activities.  This 
demonstration  grant  activity  will  allow 
small  community-based  organizations  to 
come  together  to  provide  integrated 
comprehensive  health  prevention 
information  focusing  on  AIDS,  but 
touching  all  areas  which  impact  on  HIV  / 
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AIDS.  There  is  an  urgent  need  for 
developing  these  organizations  in  rural 
areas  of  the  country  where  HIV/AIDS 
and  related  illinesses  are  not  adequately 
addressed  in  minority  popxilations. 

The  MCHC  Project  is  based  on  die 
hypothesis  that  the  community  coalition 
approach  to  risk  reduction  can  be 
effective  in  reaching  minority  target 
populations— even  those  most  at  ride  or 
especially  hard  to  reach.  Among  the 
merits  of  using  coalitions  is  the 
likelihood  that  (1]  the  intervention  will 
be  culturally  sensitive  and  credible  to 
the  target  group,  (2)  the  project  will 
address  the  health  problem(s)  within  the 
context  of  related  socioeconomic  issues, 
and  (3)  the  effort  will  contribute  to 
overall  community  empowerment  by 
strengthening  indigenous  leadership  and 
organizations.  Therefore,  the  OMH  and 
the  ORHP  are  continuing,  through  this 
announcement,  to  promote  the 
development  and  implementation  of 
health  promotion/disease  risk  reduction 
projects  which  will  utilize  community 
coalitions  in  rural  areas  of  the  country. 

Definitions 

For  purposes  of  the  MCHC  grant 
project,  die  fcdlowing  definitions  are 
provided: 

(1)  Minority  Community  Coalition 

The  governing  board  of  a  minority 
community  coalition  consists  of  at  least 
60  pCTcent  representation  from  minority 
community-based  organizations. 

(2)  Minority  Community-Based 
Organization 

A  public  or  private,  non-profit  or  for- 
profit  organization  which  as  a  governing 
board  composed  of  more  dian  50  percent 
racial/ethi^  minority  members,  has  a 
signi^ant  number  of  minorities  in  key 
program  positions,  and  has  an 
establish^  record  service  to  a  racial 
and  etlmic  minority  community  or 
communities. 

A  local  affiliate  of  a  national 
organization  which  has  a  national 
governing  board  composed  of  more  dian 
50  percent  racial/ethnic  minority 
members,  has  a  significant  number  of 
minorities  in  key  program  positions,  and 
has  an  established  record  of  service  to 
racial  and  ethnic  minority  communities. 

(2)  Minority  Institution 

A  public  or  private,  non-profit  of  for- 
profit  instrtution  which  focuses 
predominantly  on  addressing  the  needs 
of  racial/ethnic  minority  poj^adoss. 
Such  an  institution  nay  include  aainority 
churches.  Historically  Black  Colleges 
and  Universities  (HBCUs),  Indian  Tdbal 
Colleges,  and  educational  institutions 


that  have  an  Ffispaaic  enrollment  of  25 
percent  or  more. 

(4)  Community 

A  defined  geographiced  area  in  which 
persons  live,  work,  and  recreate 
characterized  by:  [a]  Formal  and 
informal  communication  channels;  (b) 
formal  and  informal  leadership 
structures  for  the  purpose  of  maintaining 
order  and  improving  conditions;  and  (c) 
its  capacity  to  serve  as  a  focal  point  fmr 
addressing  societal  needs,  including 
health  needs.  A  community  should  be  an 
appropriate  catchment  area  in  which  to 
address  a  population’s  social  and  health 
needs. 

(5)  Target  Population 

The  population  for  whom  the 
proposed  project  is  directed.  It  can  be 
described  as  a  specific  racial/ethnic 
population  in  a  defined  area  for  whom 
the  interventions  are  planned,  based  on 
an  assessment  of  their  health  risks  and 
needs. 

(6)  Risk  Factors 

The  environmental  and  behavioral 
influences  capable  of  causing  ill  health 
with  or  without  previous  predisposition. 
The  term  “risk  factor”  is  also  used  to 
denote  an  aspect  of  personal  lifestyle 
and  behavior  known,  on  the  basis  of 
epidemiological  evidence,  to  be 
associated  with  one  or  more  diseases  or 
health  conditions  considered  important 
to  prevent. 

These  include,  for  example,  tobacco 
use,  poor  dietary  habits,  obesity, 
sedentary  lifestyle,  severe  emotional 
stress,  depression,  conflict  resolution 
behaviors,  abuse  of  alcohol  or  drugs, 
intravenous  drug  use,  late  or  no  prenatal 
care,  teen  pregnancy,  high  risk  sexual 
practices  (e.gM  unprotected  intercourse 
with  HIV  inJ^ted  persons],  no  or 
inadequate  access  to  health  care,  and 
environmental  and  occupational 
hazards. 

(7)  Intervention 

The  process  of  carrying  out  an 
action(s)  so  as  to  alter  or  modify  the 
condition  or  outcome.  Risk  reduction 
interventions,  for  purposes  of  this 
project,  typically  include  a  sat  of 
planned  activities  designed  to  change 
behavior  so  as  to  reduce  the  likelihood 
that  a  preventable  health  problem  will 
occur  or  pro^ss  further. 

(8)  Community  Coalition 

The  coming  together  of  organizations 
and  institutions  in  a  community  for  the 
purpose  of  collaborating  on  specific 
community  concerns,  and  seeking 
resolution  of  those  concerns.  For 
purprases  of  this  grant  pro^m. 


community  coalitions  are  characterized 
by  the  six  elements  listed  below. 

•  Requires  resource  participation. 

Each  member  organization  brings 
certain  resources  (e.g.,  money,  space, 
staff]  to  the  coalitirm  to  enable  the 
coalition  to  accooqdish  its  missian. 

•  Requires  that  each  member 
organization  has  a  specific  role  within 
the  coalition. 

•  Requires  that  each  member 
organization  establish  both  a 
relationship  with  the  coalition  as  an 
entity  (vertical  relationship]  and  with 
other  members  of  the  coalition 
(horizontal  relationship].  These 
relationships  must  be  formalized 
through  the  development  of  memoranda 
of  understanding/ agreement  between 
each  member  organization  and  the 
coalition,  and  between  members  as 
necessary,  in  order  to  make  the 
specified  roles  explicit 

•  Requires  a  long-term  commitment 
on  the  part  of  each  member  organization 
to  participate,  at  a  minimum,  over  the 
life  of  the  funded  project.  We  encourage 
coalitions  to  demonstrate  a  commitment 
to  work  togeth»^  beyond  the  period  for 
funding  available  under  tins 
announcement 

•  Must  document  its  activities  to 
ensure  a  written  history  of  and  a 
continuity  to  its  work. 

•  The  coalition  is  not  dependent 
solely  upon  the  active  participation  of 
any  particular  member  organization. 

(9)  Minority  Populations 

As  defined  by  the  “Report  of  the 
Secretary’s  Task  Force  on  Black  and 
Minority  Health,”  they  include:  Asians 
and  Pa(^c  Islanders;  Blacks;  Hupanics; 
and  Native  Americans/ Alaska  Natives 
(including  Native  Hawaiiaiu]. 

Awards,  In  General 

Funding  decisions  will  be  based  oa 
the  recommendations  or  ratings  of 
objective  review  panels.  In  addition, 
efforts  will  be  made  to  achieve 
geo^aphic  and  minority  distribation  as 
well  as  cover  the  various  health 
problems  identified. 

Preparation  the  Appficatiem 

Grantees  should  complete  the 
noncompeting  continuation  application 
Form  PHS-5161-l,  for  continu^  support 
for  the  Rural  Health  Outreach  Grant 
Program,  and  the  section  for  the 
Minority  Community  Health  Coalition 
Development  and  Implementation  of 
HTV/AIDS  Centered  Education/ 
Prevention  Demonstration  Grant  Project 
Applicants  shoald  pay  particular 
attention  to  tiie  general  and 
supplemental  instructions  provided  in 
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the  application  kit  to  ensure  that  their 
applications  are  responsive.  In  the 
program  narrative  section,  applicants 
should  pay  particular  attention  to  the 
issues  described  below  under  "Review 
Criteria.”  Applicants  should  not  request 
Federal  funds  that  exceed  the  stipulated 
limit  of  $100,000  for  the  MCHC  Project 
(including  indirect  costs).  The  narrative 
of  this  section  of  the  application  must 
not  exceed  20  pages.  Applicants  must 
submit  an  original  and  three  copies  of 
their  complete  application  to  the  Grants 
Management  Office  as  directed  earlier. 

Application  Review  Process 

Applications  will  be  screened  upon 
receipt.  Those  that  are  judged  to  be 
incomplete,  non-responsive  to  this 
notice,  or  nonconforming,  will  be 
returned.  Applications  judged  to  be 
complete,  responsive,  and  conforming, 
will  be  reviewed  for  technical  merit  in 
accordance  with  PHS  policies. 
Applications  will  be  evaluated  by 
Federal  and  non-federal  reviewers 
chosen  for  their  technical  expertise  in 
the  health  and  human  services  area, 
their  experience  with  similar  projects, 
and  their  understanding  and  special 
knowledge  of  the  problems  confronting 
the  target  populations  addressed  by  the 
proposals. 

Minority  Community  Health  Coalition 
Development  Project 

Purpose 

This  project  is  design  to  provide 
limited  resources  to  plan  and  develop  a 
minority  community  health  coalition  to 
address  the  specific  health  education 
services  needed  by  a  detined  population 
in  a  specified  community.  These  grants 
are  intended  to  provide  support  for: 

(1)  Developing  and  implementing  a 
formal  coalition  of  community 
organizations  which  will  address 
minority-targeted  health  education  and 
prevention  strategies  which  will  help 
eliminate  or  reduce  risk  for  acquiring  or 
transmitting  HIV  and  other  related 
health  problems  that  are  acquired  and/ 
or  transmitted  or  associated  with  similar 
risk  behaviors.  These  include 
tuberculosis  (TB),  substance  abuse  and 
sexually  transmitted  diseases  (STDs) 
and  Hepatitis  B  and  other  health  issues 
important  to  the  target  population  (e.g., 
obesity  and  nutrition,  asthma  control, 
and  management  of  diabetes);  or 

2.  Enabling  an  existing  community 
coalition  to  modify  and  implement  its 
organizational  structure,  purpose, 
policies,  or  practices  to  demonstrate  an 
effective  and  efficient  way  of  addressing 
the  minority-targeted  health  education 
and  prevention  strategies  which  will 
help  eliminate  or  reduce  risk  for 


acquiring  or  transmitting  HIV  and  other 
related  health  problems  that  are 
acquired  and/or  transmitted  or 
associated  with  similar  risk  behaviors. 
These  include  tuberculosis,  substance 
abuse  and  sexually  transmitted  diseases 
and  Hepatitis  B  and  other  health  issues 
important  to  the  target  population  (e.g., 
obesity  and  nutrition,  asthma  control, 
and  management  of  diabetes). 

Review  Criteria 

Applications  will  be  reviewed  and 
evaluated  for  the  ability  of  the  applicant 
to  meet  the  following  criteria.  An 
indication  of  the  quantitative  weight 
appears  in  parentheses  after  each 
heading. 

Project  Objectives:  (25  Points) 

•  Description  of  and  justification  for 
the  choice  of  the  target  population  and 
the  targeted  community’s  health 
education /prevention  services  needs 
and  problems. 

•  Demonstration  of  ties  with  the 
credibility  with  the  target  population  as 
evidenced  by  previous  service  to  that 
population. 

•  Consistency  of  the  coalition's 
developmental  goals  and  objectives 
with  those  of  the  MCHC  Project  and  the 
extent  to  which  such  goals  and 
objectives  are  measurable. 

•  Description  and  justification  of  why 
the  proposed  coalition  is  the  appropriate 
strategy  to  address  the  community’s 
needs  and  circumstances. 

Operation  Plan:  (30  Points) 

•  Description  and  justification  of  the 
process  for  effective  development  of  a 
new  coalition  or  modification  of  an 
existing  coalition. 

•  Coherence,  feasibility,  and  realistic 
approach  of  the  time-based  action  plan 
that  sets  out  project  goals,  objectives, 
and  milestones. 

•  Feasibility  and  adequacy  of  plans  to 
involve  the  target  population  in  carrying 
out  the  project. 

•  Description  of  the  health  education 
and  prevention  strategies  for  integrated 
HIV/ AIDS  Centered  Education/ 
Prevention  Plan. 

Project  Management  and  Staffing:  (15 
Points) 

•  Descripton  and  justification  of 
budget  support  requested,  the  coalition’s 
organizational  structure  and  board 
composition,  and  the  management/ 
staffing  plan  delineating  the  roles  and 
responsibilities  of  each  proposed 
coalition  member. 

•  Appropriateness  of  relevant 
experience  and  qualiBcations  of  the 
applicant  to  function  as  the  lead  entity 
in  developing  the  coalition  and  the 


experience  and  qualifications  of  the 
proposed  project  director  and  other  key 
project  personnel. 

•  Appropriateness  of  relevant 
experience  and  qualifications  of  the 
managers  of  the  applicant  organization 
to  provide  administrative  and  Hscal 
management  of  the  grant. 

Resources:  (15  Points) 

•  Adequacy  of  the  description  of  the 
proposed  community  coalition, 
documentation  of  endorsement  by 
proposed  coalition  members  and  other 
organizations  serving  the  target 
population,  and  degree  of  commitment 
of  each  proposed  member  to  developing 
the  coalition,  including  the  amount  or 
extent  of  support  to  be  provided. 

•  Degree  to  which  the  composition  of 
coalition  members  is  a  logical  choice 
based  on  target  population,  target  risk 
factor(s)  and  proposed  intervention(s). 

•  Applicant’s  potential  to  develop 
financial  support  for  continuing  the 
project. 

•  Applicant  should  demonstrate 
linkages  with  units  of  State,  county, 
local  health  departments,  Ryan  White- 
funded  consortia  in  its  catchment  area, 
and  the  private  sector. 

Evaluation:  (15  Points) 

•  Adequacy  of  the  applicant’s 
evaluation  plan  for  evaluating  the 
project,  including  a  description  of  the 
process  and  outcome  indicators  which 
will  be  used  to  determine  whether  the 
project’s  objectives  are  met. 

Use  of  Grant  Funds 

Funds  up  to  $100,000  per  year, 
including  indirect  costs,  may  be 
requested  to  cover  the  cost  of  personnel 
to  coordinate  the  coalition’s  activities; 
consultants;  support  services:  materials: 
and  justified  domestic  travel.  The 
grantee  must  allocate  sufficient  travel 
funds  to  allow  the  Project  Director  to 
meet  with  Federal  Project  Officers,  in 
Washington,  DC  annually.  Funds  must 
be  budgeted  for  staff  development 
training  for  coalition  building.  Funds 
may  not  be  used  to  purchase  equipment 
except  as  may  be  acceptably  justified  in 
relation  to  conducting  the  project.  Grant 
funds  may  not  be  used  for  sectarian 
instruction  and  other  religious  purposes. 

Terms  and  Conditions  of  Support 

A  schedule  of  reporting  requirements 
will  be  provided  upon  award. 

Executive  Order  12372 
(Intergovernmental  Review) 

Executive  Order  12372  sets  up  a 
system  for  State  and  local  review  of 
proposed  Federal  assistance 
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applications.  Applicants  (other  than 
f^erally-recognized  Indian  tribal 
governments)  should  contact  their  State 
Single  Point  of  Contact  (SPOC)  as  early 
as  possible  to  alert  them  to  the 
prospective  application  and  receive  any 
necessary  instructions  on  the  State 
process.  A  current  list  of  SPOCs  is 
included  in  the  application  kit.  For 
proposed  projects  serving  more  than  one 
State,  the  applicant  is  advised  to  contact 
the  SPOC  of  each  State.  All  SPOC 
recommendations  should  be  submitted 
to  Ms.  Opal  McCarthy,  Grants 
Management  Office,  Bureau  of  Health 
Care  Delivery  and  Assistance,  12100 
Parklawn  Drive,  Rockville,  MD  20857, 
(301)  443-5887.  SPOCs  will  have  60  days 
to  provide  comments  and  must  be 
received  by  seventy  days  after  the 
application  deadline.  The  granting 
agency  does  not  guarantee  to 
“accommodate  or  explain"  for  State 
process  recommendations  it  receives 
after  that  date.  (See  part  148, 
Intergovemment  Review  of  PHS 
Programs  under  Executive  Order  12372 
and  45  CFR  part  100  for  a  description  of 
the  review  process  and  requirements. 

The  OMB  Catalog  of  Federal  Domestic 
Assistance  Number  for  this  Program  is  93- 
912. 

Dated:  March  26, 1992. 

Robert  G.  Harmon, 

Administrator. 

[FR  Doc.  92-11573  Filed  5-15-92;  8:45  am) 
BILLING  CODE  4160-15-M 


National  Institutes  of  Health 

National  Heart,  Lung,  and  Blood 
Institute;  Meeting 

Notice  is  hereby  given  of  the  meeting 
of  the  National  Blo^  Resource 
Education  Program  Coordinating 
Committee,  sponsored  by  the  National 
Heart.  Lung,  and  Blood  Institute  on 
Friday.  May  22, 1992,  from  9  a.m.  to  3 
p.m.,  at  the  Bethesda  Holiday  Inn,  8120 
Wisconsin  Avenue,  Bethesda,  Maryland 
20813,  (301)  652-2000. 

The  entire  meeting  is  open  to  the 
public.  The  Coordinating  Committee  is 
meeting  to  define  the  priorities, 
activities,  and  needs  of  the  participating 
groups  in  the  National  Blood  Resource 
Education  Program.  Attendance  by  the 
public  will  be  limited  to  space  available. 

For  detailed  program  information, 
agenda,  list  of  participants,  and  meeting 
summary,  contact:  Ms.  Susan  D.  Rogus, 
Coordinator,  National  Blood  Resource 
Education  Program,  Of5ce  of 
Prevention,  Education  and  Control, 
National  Heart,  Lung,  and  Blood 
Institute,  National  Institutes  of  Health. 


Building  31,  Room  4A05,  Bethesda, 
Maryland  20892  (301)  496-0554. 

Dated:  May  11, 1992. 

Bemadine  Healy, 

Director,  NIH. 

[FR  Doc.  92-11647  Filed  5-15-92;  8:45  am) 
BILUNQ  CODE  4140-41-M 


DEPARTMENT  OF  HOUSING  AND 
URBAN  DEVELOPMENT 

Office  of  the  Assistant  Secretary  for 
Community  Planning  and 
Development 

[Docket  No.  N-92-3369;  FR-3180-C-02] 

Community  Development  Block  Grant 
Program  for  Indian  Tribes  and  Alaskan 
Native  Villages;  Notice  of  Fund 
Availability;  Coirection 

AGENCY:  Office  of  the  Assistant 
Secretary  for  Community  Planning  and 
Development,  HUD. 

ACTION:  Notice  of  fund  availability  for 
fiscal  years  1991  and  1992;  Correction. 

summary:  This  document  makes  several 
corrections  to  the  Notice  of  Fund 
Availability  published  in  the  Federal 
Raster  on  April  7, 1992  (57  FR  11852) 
with  regard  to  the  awarding  of  HUD 
funds  under  the  Community 
Development  Block  Grant  Program  for 
Indian  Tribes  and  Alaskan  native 
villages. 

‘  FOR  FURTHER  INFORMATION  CONTACT: 

Stephen  M.  Rhodeside,  Assistant 
Director  for  the  Indian  Community 
Development  Block  Grant  Program, 

State  and  Small  Cities  Division,  Office 
of  Block  Grant  Assistance,  room  7184, 
Elepartment  of  Housing  and  Urban 
Development,  451  Seventh  Street,  SW„ 
Washington,  DC  20410.  (202)  708-1322. 
TDD  (202)  708-2565.  (These  are  not  toll- 
free  numbers.) 

SUPPLEMENTARY  INFORMATION:  On  April 
7, 1992,  at  57  FR  11852,  the  Department 
published  a  Notice  of  Fund  Availability 
(NOFA)  with  regard  to  the  awarding  of 
HUD  funds  under  the  Community 
Development  Block  Grant  Program  for 
Indian  Tribes  and  Alaskan  native 
villages.  The  purpose  of  this  document  is 
to  make  the  following  corrections  to  the 
NOFA. 

Accordingly,  the  following  corrections 
are  made  to  FR  Doc.  92-7515,  published 
in  the  Federal  Register  on  Tuesday, 

April  7, 1992  (56  FR  11852)  to  read  as 
follows: 

1.  On  page  11853,  first  column,  in  the 
chart  for  Grant  Ceilings,  the  ceiling 
amount  for  Region  9  (Phoenix)  is 
corrected  by  adding  a  reference  to  tribes 
with  1-1,500  population,  that  was 


inadvertently  omitted  after  line  16  of  the 
chart,  to  the  chart  and  by  adding  the 
ceiling  amount  for  tribes  with  1-1,500  to 
read  $810,000. 

2.  On  page  11856,  third  column,  line 
57,  “o  No  (9  points)."  is  corrected  to  read 
“o  No  (0  points)." 

3.  On  page  11858,  first  column,  line  33, 
"d  Housing  resources  are  committed  at 
the  time  of  project  application.”  is 
corrected  to  read  "b  Housing  resources 
are  committed  at  the  time  of  project 
application." 

4.  On  page  11858,  first  column,  line  53, 
“s  Commitment  that  families  will  move 
into  the  new  housing."  is  corrected  to 
read  "d  Commitment  that  families  will 
move  into  the  new  housing." 

5.  On  page  11862,  third  column,  line  5, 
“the  example”  is  corrected  to  read  “for 
example.” 

6.  On  page  11862,  third  column,  line 
18,  “generl"  is  corrected  to  read 
“general." 

Dated:  May  IZ  1992. 

Grady  ).  Norris, 

Assistant  General  Counsel  for  Regulations. 
[FR  Doc.  92-11587  Filed  5-1S-9Z  8:45  am) 
BILLING  CODE  4S10-29-M 


[Docket  No.  N-92-3439:  FR-3289-N-01  ] 

Office  Of  the  Assistant  Secretary  for 
Fair  Housing  and  Equal  Opportunity; 
NOFA  for  Fair  Housing  Initiatives 
Program;  Major  Testing  Project  on 
Mortgage  Lending  Practices; 
Competition  Solicitation 

agency:  Office  of  the  Assistant 
Secretary  for  Fair  Housing  and  Equal 
Opportunity.  HUD. 

action:  Notice  of  funding  availability 
(NOFA)  for  fiscal  year  (FY)  1992. 

summary:  This  NOFA  provides  up  to  $1 
million  in  funding  to  conduct  a  major 
testing  project  on  mortgage  lending 
practices  under  the  Private  Enforcement 
Initiative  of  the  Fair  Housing  Initiatives 
Program  (FHIP).  Applicants  may  be 
private  nonprofit  organizations  and 
other  private  entities  formulating  or 
carrying  out  programs  to  prevent  or 
eliminate  discriminatory  housing 
practices.  The  activities  described  in 
this  NOFA  may  vary  from  certain  other 
testing  activities  under  the  Private 
Enforcement  Initiative.  However,  the 
activities  are  not  in  conflict  or 
inconsistent  with  the  testing  guidelines. 
This  document  contains  information 
concerning  the  purpose  of  the  NOFA. 
eligibility,  available  amount,  selecting 
criteria,  how  to  apply  for  funding,  and 
how  selections  will  be  made. 
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DATES:  No  applications  will  be  accepted 
after  4  p.m.  on  July  17. 1992. 

ADDRESSES;  To  obtain  a  copy  of  the 
application,  please  write  the  Fair 
Housing  Information  Clearinghouse, 

Post  Office  Box  6091,  Rockville,  MD 
20850  or  call  the  toll  free  number  1-800- 
245-2691. 

FOR  FURTHER  INFORMATION  CONTACT: 

Roy  Rodriguez,  Acting  Director,  Office 
of  Investigations,  Department  of 
Housing  and  Urban  Development,  451 
Seventh  Street,  SW.,  Washington,  DC 
20410-2000.  Telephone  number  (202) 
708-0836.  (This  is  not  a  toll-free 
number.)  Hearing  or  speech-impaired 
persons  may  use  the 
Telecommunications  Devices  for  the 
Deaf  (TDD)  on  202-708-1425  for 
information  on  the  program. 
SUPPLEMENTARY  INFORMATION: 

Key  Features  of  this  NOFA 

(1)  Applicants  must  submit  all 
information  required  in  the  application 
kit.  The  kit  includes  information  on  the 
preparation  of  a  Statement  of  Work  and 
Budget  for  activities  proposed  by  the 
applicant  This  process  facilitates  the 
expeditious  execution  of  a  Cooperative 
A^eement/Grant  for  the  funded 
applicant(s). 

(2)  An  applicant  will  have  an 
opportxmi^  to  correct  technical 
deficiencies  in  its  application 
submission. 

(3)  Up  to  $1  million  dollars  in  testing 
funds  under  the  Private  Enforcement 
Initiative  will  be  reserved  to  conduct  the 
major  testing  project  on  mortgage 
lending  practices. 

(4)  llie  activities  will  be  conducted  in 
3  geographic  locations,  2  of  which  will 
be  specified  by  HUD  in  the  application 
kit. 

Paperwork  Reduction  Act  Statemrat 

Application  requirements  associated 
with  this  program  have  been  approved 
by  the  Office  of  Management  and 
Budget,  under  section  3504(h)  of  the 
Paperwork  Reduction  Act  of  1980  (44 
U.S.C.  3054(h)),  and  assigned  OMB 
control  number  2529-0033. 

I.  Purpose  and  Substantive  Descr^tion 

(a)  Authority 

Title  VIU  of  the  Civil  Rights  Act  of 
1968,  as  amended,  42  U.S.C.  3601-19 
(The  Fair  Housing  Act),  charges  the 
Secretary  of  Housing  and  Urban 
Development  with  responsibility  to 
accept  and  investigate  complaints 
alleging  discrimination  based  on  race, 
color,  religion,  sex,  handicap,  familial 
status  or  national  origin  in  the  sale, 
rental,  or  financing  of  most  housing.  In 
addition,  the  Fair  Housing  Act  directs 


the  Secretary  to  coordinate  with  State 
and  local  agencies  administering  fair 
housing  laws  and  to  cooperate  with  and 
render  technical  assistance  to  public  or 
private  entities  carrying  out  programs  to 
prevent  and  eliminate  discriminatory 
housing  practices. 

Section  561  of  the  Housing  and 
Community  Development  Act  of  1987, 42 
U.S.C.  3616  note,  established  the  Fair 
Housing  Initiatives  Program  (FHIP)  to 
strengthen  the  Department’s 
enforcement  of  the  Fair  Housing  Act  and 
to  further  fair  housing.  This  program 
assists  projects  and  activities  designed 
to  enhance  compliance  with  the  Fair 
Housing  Act  and  substantially 
equivalent  State  and  local  fair  housing 
laws.  Implementing  regulations  are 
found  at  24  CFR  part  125. 

The  purpose  of  this  NOFA  is  to  solicit 
applications  that  will  identify  specific 
unlawful  discriminatory  acts  or 
practices  that  prevent  and/or  impede 
racial  and  national  origin  minorities 
from  obtaining  financing  for  the 
purchase  of  real  property.  Specifically, 
the  Department  anticipates  that  this 
project  will  result  in  both  an  improved, 
valid  and  reliable  methodology  for  the 
testing  of  mortgage  lending  practices  as 
well  as  evidence  of  the  existence  or 
nonexistence  of  discriminatory  lending 
practices  based  on  race  and  national 
origin.  The  Department  anticipates  that 
the  results  of  ^s  effort  will  reveal 
statistically  valid  measures  of  the 
differential  treatment  of  racial  and 
national  origin  minorities  and  will 
indicate  areas  for  further  fair  lending 
enforcement  investigation.  HUD  expects 
to  use  this  information  to  further  specific 
fair  lending  investigations.  The  data 
fi'om  this  testing  project  should  provide 
the  Department  with  clear,  reliable  and 
credible  evidence  of  the  extent  and 
forms  of  lending  disparities  by  race  and 
national  origin  for  the  three  testing 
locations. 

The  program  components  of  the  Fair 
Housing  Initiatives  Program  are 
described  in  the  Catalog  of  Federal 
Domestic  Assistance  at  14.410,  Private 
Enforcement  Initiative. 

(b)  Allocation  Amounts 

For  FY  1992,  the  Departments  of 
Verterans  Affairs  and  Housing  and 
Urban  Development,  and  Independent 
Agencies  Appropriations  Act  1992, 
(approved  October  28, 1991,  Pub.  L.  102- 
139),  (92  App.  Act)  appropriated  a  total 
of  ^  million  for  the  FHIP  program.  Of 
this  amoimt,  up  to  $1  million  of  the  $3 
million  allocated  to  the  Private 
Enforcement  Initiative  funding  category 
has  been  reserved  to  conduct  a  major 
testing  project  on  mortg€ige  lending 
practices.  As  noted,  up  to  $1  million  is 


being  made  available  on  a  competitive 
basis  to  organizations  that  submit  timely 
applications  and  are  selected  in  reponse 

to  this  NOFA.  On _ , _ ,  1992, 

the  Department  published  a  NOFA  that 
announced  HUD’s  FY  1992  funding  of 
$6.9  million  for  the  Fair  Housing 
Initiatives  Program  (FHIP).  That  NOFA 
announced  the  availability  of  the  other 
$2  million  of  the  FY  1992  $3  million  total 
for  testing  activities  under  the  Private 
Enforcement  Initiative. 

In  addition  to  the  guidance  set  out 
below  in  this  NOFA,  procedures  for 
applying  for  this  reserved  funding  will 
be  including  in  the  application  kit.  The 
Department  retains  the  right  to  shift 
funds  to  other  eligible  Private 
Enforcement  Initiative  testing  activities 
if  no  qualified  applicants  apply  for  this 
funding. 

(c)  Eligibility 

(1)  Eligible  Applicants.  The  types  of 
organizations  eligible  to  receive 
assistance  under  the  Private 
Enforcement  Initiative  are  private  non¬ 
profit  organizations  and  other  private 
entities  that  are  formulating  or  carrying 
out  programs  to  prevent  or  eliminate 
discriminatory  housing  practices. 

Eligible  organizations  include,  for 
example,  private  non-profit  fair  housing 
and  civil  rights  groups. 

(1)  To  be  eligible  for  funding  of  testing 
activities,  organizations  must  have  at 
least  one  year  of  experience  in  carrying 
out  a  program  to  prevent  or  eliminate 
housing  discrimination  practices  and 
sufficient  knowledge  of  fair  housing 
testing  to  enable  the  applicant  to 
implement  a  testing  program 
successfully. 

(2)  Eligible  Activities.  Applications 
are  solicited  for  specialized  project 
proposals  as  described  in  this  NOFA. 
Project  applications  will  only  involve 
conducting  a  major  testing  project  on 
mortgage  lending  practices.  Proposals 
for  this  project  will  identify  both  an 
improved,  valid  and  reliable 
methodology  for  the  testing  of  mortgage 
lending  practices,  as  well  as  evidence  of 
the  existence  or  nonexistence  of 
discriminatory  lending  practices  based 
on  race  and  national  origin.  The 
Department  anticipates  that  the  results 
of  this  effort  will  reveal  statistically 
valid  measures  of  the  differential 
treatment  of  racial  and  national  origin 
minorities  and  will  indicate  areas  for 
further  fair  lending  enforcement 
investigation.  HUD  expects  to  use  this 
information  to  further  specific  fair 
lending  investigations.  The  data  for  this 
testing  project  should  provide  the 
Department  with  clear,  reliable  and 
credible  evidence  of  the  extent  and 
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forms  of  lending  disparities  by  race  and 
national  origin  for  the  three  testing 
locations. 

(i)  All  applications  for  funding  must 
have  relevance  to  matters  pertaining  to 
housing  discrimination  based  on  race 
and  national  origin,  and  may  address 
discrimination  based  on  color,  religion, 
sex,  handicap  and  familial  status,  as 
well. 

(ii)  Projects  should  be  no  longer  than 
13  months  in  duration. 

(iii)  Projects  that  appear  to  be  aimed 
solely  or  primarily  at  reasearch  or  data- 
gathering  unrelated  to  existing  or 
planned  fair  housing  enforcement 
programs  will  not  be  approved.  Data- 
gathering  activities  will  require  OMB 
approval  under  the  Paperwork 
Reduction  Act  before  commencement  of 
the  activity. 

(iv)  In  accordance  with  24  CFR 

125.404,  no  recipient  of  assistance  under 
the  Private  Enforcement  Initiative  may 
use  any  funds  provided  by  the 
Department  for  the  payment  of  expenses 
in  connection  with  litigation  against  the 
United  States. 

(v)  Recipients  of  funds  under  this 
Initiative  shall  be  required  to  record,  in 
a  case  tracking  log  (or  title  VIII 
Enforcement  Log)  to  be  supplied  by 
HUD,  information  appropriate  to  the 
funded  project  relating  to  the  number  of 
complaints  of  discrimination  received: 
the  basis  of  these  complaints;  the  type 
and  number  of  test  utilized  in  the 
investigation  of  each  allegation;  the  time 
for  case  processing,  including 
administrative  or  judicial  case 
processing,  and  case  outcome  or  relief 
provided.  The  recipient  must  agree  to 
notify  HUD  of  all  complaints  of 
discrimination  and  cases  involving 
matters  cognizable  imder  the  Fair 
Housing  Act.  NotiRcation  procedures 
will  be  provided  in  each  recipient’s 
Statement  of  Work. 

(3)  Guidelines  for  Conduct  of  Funded 
Testing.  Testing  activities  funded  under 
the  Private  Enforcement  Initiative  must 
conform  to  the  guidelines  in  24  CFR 

125.405.  These  guidelines  are  not 
intended  to  restrict  individuals  or 
entities  participating  in  the  Fair  Housing 
Initiatives  Program  from  pursuing  any 
right  or  remedy  guaranteed  by  Federal 
law,  or  from  the  conduct  of  other  testing 
or  other  investigative  activities  not 
funded  under  the  Private  Enforcement 
Initiative.  Eligible  testing  activities  must 
be  conducted  in  accordance  with 
procedures  contained  in  the  application 
for  assistance.  These  procedures  shall 
include  the  following: 

(i)  A  formal  recruitment  process 
designed  to  obtain  a  pool  of  credible 
and  objective  persons  to  serve  as 
testers.  Recruits  must  not  have  prior 


felony  convictions  or  convictions  of 
crimes  involving  fraud  or  perjury. 

(ii)  A  tester  training  program  that  will: 

(A)  Require  the  careful  recordation  of 
all  relevant  information  on  standardized 
forms,  signed  by  the  respective  testers, 
following  completion  of  the  test: 

(B)  Prohibit  any  communication 
between  pairs  of  testers  relating  to  the 
conduct  of  the  test,  or  to  testing 
experiences  or  results,  imtil  all 
information  has  been  recorded  and  the 
testers  are  debriefed  by  the  testing 
coordinator, 

(C)  Require  that  the  same  or 
substantially  equivalent  type  of  housing 
accommodations,  financing,  or  services 
be  requested;  and, 

(D)  Require  that  testers  are  prepared 
to  identify  themselves  as  having  the 
same  or  substantially  equivalent 
housing  needs  and  profile  as  the  person 
who  made  the  bona  Rde  allegation, 
except  for  the  race,  color,  religion,  sex, 
handicap,  feunilial  status,  national 
origin,  or  other  attribute  which  is  the 
basis  of  the  alleged  discrimination. 

(iii)  In  cases  of  testing  for  systemic 
discrimination  (e.g.,  a  pattern  or  practice 
of  discriminatory  housing  practices  by  a 
housing  provider  or  lender],  profiles  may 
vary  so  long  as  the  test  of  each  agent  or 
owner  is  a  “paired”  test.  For  the  purpose 
of  these  guidelines,  a  “paired  test" 
means  that  the  two  testers  who  conduct 
the  “paired  test"  shall: 

(A)  Have  the  same  or  substantially 
similar  profiles,  with  regard  to  such ' 
factors  as  demographics,  demeanor  and 
dress  except  for  their  race,  color, 
religion,  handicap,  familial  status,  sex. 
nationality,  or  other  attribute  which  is 
the  basis  of  the  alleged  discrimination; 

(B)  Have  the  same  or  substantially 
similar  housing  requirements; 

(C)  Initiate  the  test  at  the  same  office, 
with  the  same  individual  respondent  if 
possible,  or  in  the  same  or  substantially 
similar  transactional  conditions  and 
circumstances; 

(D)  Conduct  the  test  in  a  timely 
manner;  and 

(E)  Conduct  the  test  in  the  same  or 
similar  manner. 

(iv)  A  tester  selection,  assignment  and 
control  system  which  will  assure  that 
neither  the  tester,  nor  the  organization 
conducting  the  test,  including  its 
employees  and  agents: 

(A)  Has  an  economic  interest  in  the 
outcome  of  the  test,  (without  prejudice 
to  the  right  of  any  person  or  entity  to 
recover  damages  for  any  cognizable 
injury);  or 

(B)  Has  a  specific  bias  toward  either 
the  person  who  made  the  aliegation(s) 
or  the  respondent;  is  a  relative  of  one  of 
the  parties  in  the  case;  has  had  any 
employment  or  affiliation  within  one 


year  with  the  person  or  organization  to 
be  tested;  is  a  licensed  competitor  of 
such  person  or  organization  in  the 
listing,  rental,  sale,  or  financing  of  real 
estate  property:  or  has  any  other 
specific  bias  or  conflict  of  interest  which 
would  prevent  or  limit  his  or  her 
objectivity  or  fairness. 

(d)  Selection  Criteria/Ranking  Factors 

(1)  General  Selection  Criteria  for 
Ranking  Applications  for  Assistance. 

All  testing  projects  on  mortgage 
lending  proposed  in  applications  will  be 
ranked  on  the  basis  of  the  following 
criteria  for  selection: 

(1)  The  degree  to  which  the  proposed 
methodology  will  meet  the  intended 
purpose  of  ^  NOFA  (30  points); 

(ii)  The  adequacy  of  the  evaluation 
component  which  will  assess  and  ensure 
that  the  information  collected  is 
sufficiently  valid  and  reliable  to  serve  as 
the  basis  for  determining  that 
enforcement  actions  against  lenders  for 
discriminatory  lending  practices  are  or 
are  not  appropriate  under  the  Fair 
Housing  Act.  This  component  has  been 
added  to  ensure  that  the  applicant  has 
considered  and  established  a  means  to 
evaluate  the  degree  to  which  the 
proposal  will  meet  the  intent  of  the 
NOFA.  (20  points); 

(iii)  Tfie  extent  to  which  the  project 
will  provide  the  maximum  impact  on  the 
concerns  identified  in  a  cost-effective 
manner,  including  the  extent  to  which 
the  project  utilizes  other  public  and 
private  resources  that  may  be  available. 
(20  points); 

(iv)  The  extent  to  which  the  project 
will  provide  benefits  in  support  of 
current  HUD  fair  lending  initiatives  (15 
points):  and 

(v)  The  extent  to  which  the  applicant’s 
professional  and  organizational 
experience  will  further  the  achievement 
of  project  goals  (15  points). 

(2)  Further  Clarification  of  General 
Selection  Criteria. 

(i)  HUD  will  consider  the  degree  to 
which  the  proposed  methodology  will 
provide  valid,  credible  and  reliable  data 
that  will  establish  whether  lending 
criteria  are  applied  uniformly  to  all 
persons,  regardless  of  race  or  ethnicity: 
and  whether  lending  institutions  are 
using  non-bona  fide  underwriting 
standards  (i.e.,  criteria  which  are  not 
germane  in  judging  “credit  worthiness”) 
in  approving  or  disapproving  loans  that 
adversely  impact  racial  and  national 
origin  minorities. 

(ii)  The  extent  to  which  the  applicant’s 
proposed  evaluation  component 
presents  a  clear  and  adequate  plan  to 
ensure  that  the  evidence,  as  well  as 
other  data  collection  and  analyses,  are 
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reliable  enough  to  establish  that  lenders 
and/or  the  lending  practices  cited 
violate  or  do  not  violate  the  Fair 
Housing  Act. 

(iii)  The  extent  to  which  the  project 
will  provide  the  maximum  impact  on  the 
concerns  identified  in  a  cost  effective 
manner.  HUD  will  consider  the 
resonableness  of  the  proposed  timetable 
for  implementation  and  completion  of 
the  project,  as  well  as  the  adequacy  and 
clarity  of  proposed  procedures  to  be 
used  by  the  agency  for  monitoring 
progress  of  the  project  and  ensuring  its 
timely  completion.  The  applicant  must 
have  demonstrated  administrative 
capability  so  as  to  ensure  consistency 
with  HUD  procurement  requirements 
(see  application  kit]  and  have  an 
accounting  component  to  ensure  the 
accurate  reporting  on  the  use  of  all  FHIP 
funds.  The  applicant’s  demonstrated 
capability  in  handling  financial 
resources  (e.g.,  adequate  Hnancial 
control  procedures,  accounting 
procedures)  will  be  taken  into  account 
as  part  of  the  assessment.  HUD  will  also 
consider  the  degree  to  which  the 
applicant  proposes  to  use  funds  for 
program  costs,  as  opposed  to 
administrative  costs.  (Applicants  that 
have  high  administrative  costs  will 
receive  a  lower  score  on  this  factor.) 

HUD  will  also  consider  the  extent  to 
which  other  public  or  private  resources 
are  available,  including  both  monetary 
and  in-kind  resources  identitied  in  the 
application. 

(iv)  The  extent  to  which  the  project 
will  aid  and  further  current  fair  lending 
initiatives  in  two  sites  specified  by 
HUD. 

(v)  In  determining  the  extent  to  which 
the  applicant's  professional  and 
organizational  experience  will  further 
the  achievement  of  the  project's  goals, 
HUD  will  consider  the  applicant’s 
demonstrated  management  of  grant 
programs,  the  experience  and 
qualifications  of  existing  personnel 
identiHed  for  key  positions,  or  a 
description  of  the  process  and 
qualifications  to  be  used  for  selection  of 
key  personnel,  including 
subcontractors/consultants,  as  well  as 
the  organization’s  past  and  current 
experience  in  managing  grant  proposals. 

(3)  Selection  Process.  Each  application 
for  funding  will  be  evaluated 
competitively,  and  awarded  points 
based  on  the  General  Selection  Criteria 
identified  in  section  I.(d)(l),  above,  of 
this  NOFA.  The  final  decision  rests  with 
the  Assistant  Secretary  for  Fair  Housing 
and  Equal  Opportunity  or  designee. 
After  eligible  applications  are  evaluated 
against  the  factors  for  award  and 
assigned  a  score,  HUD  will  fund  in  rank 
order  until  all  available  funds  have  been 


obligated,  or  until  there  are  no 
acceptable  applications.  In  making 
awards,  the  Assistant  Secretary  may 
exercise  discretion  to  make  awards  out 
of  rank  order  for  the  purpose  of  ensuring 
equitable  geographical  distribution. 

(4)  Cost  Factors.  The  Department  may 
fund  multiple  applications  as  a  result  of 
this  NOFA.  At  some  point,  however,  two 
or  more  complete  and  eligible 
applications,  after  evaluation  against 
the  Selection  Criteria,  may  be 
considered  equal  in  technical  merit.  At 
that  point,  the  project’s  relative 
evaluated  cost  will  become  the  deciding 
factor.  Furthermore,  an  applicant’s 
proposal  will  not  be  funded  when  costs 
are  determined  to  be  unrealistically  low 
or  unreasonably  high. 

(5)  Reduction  of  Requested  Grant 
Amounts  and  Special  Conditions. 

HUD  may  approve  an  application  for 
an  amount  lower  than  the  amount 
requested,  withhold  funds  after 
approval,  and/or  require  the  grantee  to 
comply  with  special  conditions  added  to 
the  grant  agreement,  in  accordance  with 
24  CFR  85.12,  the  requirements  of  this 
NOFA,  or  where: 

(i)  HUD  determines  the  amount 
requested  for  one  or  more  eligible 
activities  is  unreasonable  or 
unnecessary: 

(ii)  The  application  does  not  otherwise 
meet  applicable  cost  limitations 
established  for  the  program; 

(iii)  The  applicant  has  requested  an 
ineligible  activity; 

(iv)  Insufficient  amounts  remain  in 
that  funding  round  to  fund  the  full 
amount  requested  in  the  application  and 
HUD  determines  that  partial  funding  is  a 
viable  option; 

(v)  The  applicant  has  demonstrated 
an  inability  to  manage  HUD  grants, 
particularly  Fair  Housing  Initiatives 
Program  grants:  or 

(vi)  For  any  other  reason  where  good 
cause  exists. 

(e)  Applicant  Notification  and  Award 
Procedures 

(1)  Notification.  No  information  will 
be  available  to  applicants  during  the 
period  of  HUD  evaluation,  except  for 
notification  in  writing  to  those 
applicants  that  are  determined  to  be 
ineligible  or  that  have  technical 
deficiencies  in  their  applications  that 
may  be  corrected.  Selectees  will  be 
announced  by  HUD  upon  completion  of 
the  evaluation  process,  subject  to  Hnal 
negotiations  and  award. 

(2)  Notifications.  After  HUD  has 
ranked  the  applications  and  made  an 
initial  determination  of  applicants 
whose  scores  are  within  the  funding 
range  (but  before  the  actual  award], 
HUD  may  require  that  applicants  in  this 


group  participate  in  negotiations,  and  to 
submit  application  revisions  resulting 
from  those  negotiations.  In  cases  where 
it  is  not  possible  to  conclude  the 
necessary  negotiations  successfully, 
awards  will  not  be  made. 

If  an  award  is  not  made  to  an 
applicant  whose  application  is  above 
the  intial  funding  threshold  because  of 
an  inability  to  complete  successful 
negotiations,  and  if  funds  are  available 
to  fund  any  applications  that  may  have 
fallen  below  the  initial  threshold,  HUD 
will  establish  a  new  funding  threshold 
and  proceed  as  described  in  the 
preceding  paragraph. 

(3)  Funding  Instrument.  HUD  expects 
to  award  a  cost  reimbursable  or  fixed- 
price  cooperative  agreement  to  each 
successful  applicant.  HUD  reserves  the 
right,  however,  to  use  the  form  of 
assistance  agreement  determined  to  be 
most  appropriate  after  negotiation  with 
the  applicant. 

(4)  Performance  Sanctions.  A 
recipient  failing  to  comply  with  the 
testing  requirements  or  the  procedures 
set  forth  in  its  Private  Enforcement 
Initiative  application  for  funding  will  be 
liable  for  such  sanctions  as  may  be 
authorized  by  law,  including  repayment 
of  improperly  used  funds,  termination  of 
further  participation  in  the  Initiative, 
reduction  or  limitation  of  further  funding 
for  investigatory  activities,  and  denial  of 
further  participation  in  programs  of  the 
Department  or  of  any  Federal  agency. 

II.  Application  Process 

Applicants  must  submit  all 
information  required  in  the  application 
kit.  The  kit  includes  information  on  the 
Statement  of  Work  (SOW)  and  Budget 
for  activities  proposed  by  the  applicant. 
An  application  may  be  obtained  by 
writing  the  Fair  Housing  Information 
Clearinghouse,  Post  Office  Box  6091, 
Rockville,  MD  20850,  or  by  calling  the 
toll  free  number  1-800-245-2691.  To 
ensure  a  prompt  response,  it  is 
suggested  that  requests  for  application 
kits  by  made  by  telephone. 

Completed  applications  are  to  be 
submitted  to  Aztec  Jacobs,  Funded 
Programs  Division,  Office  of  Fair 
Housing  and  Equal  Opportunity, 
Department  of  Housing  and  Urban 
Development,  451  Seventh  Street,  SW., 
Washington,  DC  20410. 

No  applications  will  be  accepted  after 
4  p.m.  on  July  17, 1992.  The  application 
deadline  is  firm  as  to  date  and  hour.  In 
the  interest  of  fairness  to  all  competing 
applicants,  the  Department  will  treat  as 
ineligible  for  consideration  any 
application  that  is  received  after  the 
deadline.  Applicants  should  take  this 
practice  into  account  and  make  early 
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submission  of  their  materials  to  avoid 
any  risk  of  loss  of  eligibility  brought 
ab^t  by  unanticipated  delays  or  odier 
delivery-related  problems.  A  “FAX”  will 
not  constitute  delivery. 

An  applicant  may  submit  only  one 
application  for  this  testing  pro|ect  under 
the  Private  Enforcement  Initiative. 
Applicants  must  submit  all  information 
required  in  the  application  kit  and  must 
include  sufficient  information  to 
establish  that  the  application  meets  the 
criteria  set  forth  in  section  I.(d),  above, 
of  this  NOFA. 

m.  ChefJclist  of  Apidkation  Suhmisgion 
Requirements 

(a)  General  requirements.  The 
application  kit  will  contain  a  checklist  of 
application  submission  requirements  to 
complete  the  application  process.  Each 
application  for  ^ding  under  the  Private 
&iforcement  Initiative  testing  project 
must  contain  the  items  set  fo^  below: 

(1)  A  description  of  the  practice  or 
practices  at  the  community,  regional  or 
national  level  which  have  adversely 
affected  the  achievement  of  the  go^  of 
fair  housing.  This  description  must 
include  a  (^cussion  and  analysis  of  the 
housing  practicefs)  identified,  including 
available  information  and  studies 
relating  to  discriminatory  housing 
practices  and  dieir  historical 
background,  and  relevant  demographic 
data  indicating  the  nature  and  extmit  of 
the  impact  of  such  practices  on  persons 
seeking  dwellings  or  services  related  to 
the  sale,  rental  or  financing  of  dwellings, 
in  the  general  location  where  the 
applicant  proposes  to  undertake 
activities; 

(2)  A  description  of  the  specific 
activities  to  be  umducted  with  FHIP 
funds,  including  the  final  products  and 
any  reports  to  be  product,  the  cost  of 
each  activity  proposed  and  a  schedule 
for  completion  of  the  activities,  as  well 
as  a  demonstrated  administrative 
capability  to  ensure  consistency  with 
HUD  procurement  requirements  and 
funds  accountability; 

(3)  A  description  of  the  applicant’s 
experience  in  formulating  or  carrying 
out  programs  to  prevent  or  eliminate 
discriminatory  housing  practices; 

(4)  A  statement  indirating  the  need  for 
Federal  funding  in  support  of  the 
proposed  project  and  an  estimate  of 
such  other  public  or  private  resources 
that  may  be  available  to  assist  the 
propos^  activities; 

(5)  A  description  of  the  procedures  to 
be  used  by  the  applicant  for  monitoring 
the  progress  and  for  assessing  the 
results  of  the  ptroposed  activities; 

(6)  A  description  of  the  benefits  that 
successful  completion  of  the  project  will 
produce  to  enhance  fair  housing  and  the 


concerns  identified,  and  the  indicator  by 
which  these  benefits  are  to  be 
measured,  and; 

(7)  A  description  of  the  long-term 
use^lness  of  project  resxilts. 

(8)  HUD  Form  2880,  Applicant 
Disclosures. 

(9)  The  applicant  must  submit  a 
certification  and  disclosure  in 
accordance  with  the  requirements  of 
section  319  of  the  Department  of  the 
Interior  Appropriations  Act  (Pub.  L 101- 
121,  approved  October  23, 1989),  as 
implemented  in  HUD’S  interim  final  rule 
at  24  CFR  part  87,  published  in  the 
Federal  Regbter  on  February  26, 1990 
(55  FR  6736).  This  statute  generally 
prohibits  recipients  and  subredpients  of 
Federal  contracts,  grants,  cooperative 
agreements  and  loans  finm  using 
appropriated  funds  for  lobbying  the 
Executive  or  Legislative  Branches  of  the 
Federal  Government  in  connection  with 
a  specific  contract,  grant,  or  loan.  If 
warranted,  the  applicant  should  include 
the  Disclosure  of  Lobbying  Activities 
form  (SF-LLL). 

(b)  In  addition  to  meeting  the  general 
application  requirements  contained  in 
section  III.(a),  above,  all  applications  for 
the  testing  project  on  mortgage  lending 
under  the  Mvate  Enforcement  Initiative 
must  include: 

(1)  Documentation  that  the  applicant 
has  at  least  one  year  of  experience  in 
carrying  out  a  program  to  prevent  or 
eliminate  discriminatory  housing 
practices,  and  has  sufficient  knowledge 
of  fair  housing  testing  to  enable  the 
applicant  to  implement  a  testing 
program  successfully; 

(2)  Documentation  supporting  the 
requirement  that  FHIP  ^ded  tests  will 
not  be  imdertaken  where  there  is  no 
indication  of  a  discriminatory  housing 
practice; 

(3)  A  certification  providing  drat  the 
applicant  will  not  solidt  funds  from  or 
seek  to  provide  fair  housing  educational 
or  other  services  or  products  for 
compensation,  directly  or  indirecdy,  to 
any  person  or  organization  which  has 
been  the  subject  of  testing  by  the 
applicant  during  a  12  month  period 
following  the  test; 

(4)  A  description  of  the  process  to  be 
used  to  recruit  testers; 

(5)  A  description  of  the  tester  training 
program;  and 

(6)  Copies  of  forms  used  to  document 
allegations  and  to  record  the  experience 
of  testers. 

(c)  In  addition  to  meeting  the 
appUcation  requirements  contained  in 
sections  in.(a)  and  (b),  above,  all 
applicants  shall  prepare  a  mortgage 
lending  design  plan  that  addresses  the 
following  issues: 


(1)  Idendfiration  of  Lending 
In^tutions  and  Practices  To  Be 
Examined. 

(i)  Site  and  Lender  Selection. 
Applicants  will  identify  one  of  the  three 
geographic  locations  for  testing 
activities  in  the  proposed  worl^lan. 

Two  of  the  locations  will  be  specified  by 
HUD  to  further  current  HUD  initiatives 
in  die  area  of  fair  lending.  Applicants 
are  required  to  address  both 
conventional  depository  institutions  as 
well  as  FHA  non-depository  mortgage 
lenders.  The  applicants  shall  address 
the  number  of  such  lenders  within  the 
housing  market,  any  branch  offices 
widiin  that  locale  or  located  in  other 
metropolitan  areas,  and  any  benefits 
from  examining  and  testing  lenders  with 
offices  in  multiple  sites. 

(ii)  Identification  and  Use  of  Existing 
Data  to  Target  Lenders.  Applicants  must 
list  the  data  sources  to  be  used  to 
support  the  selection  of  lending 
institutions  targeted.  This  includes 
listing  the  strengths  and  weaknesses  of 
the  data  used,  including  the  credibility 
of  evidence  presented.  Besides  an 
assessment  of  available  lending 
discrimination  data  and  complaint 
records  suggesting  violations  of  fair 
lending  provision  of  the  Fair  Housing 
Act,  Home  Mortgage  Disclosure  Act 
(HMDA)  data  for  1990  must  be 
considered  by  the  applicants  to  target 
specific  lenders  for  investigation. 

HMDA  data  provide  information  on  the 
radal/ethnic  loan  allocation  and  denial 
rates  for  specific/individual  lenders 
within  eac^  metropolitan  area.  These 
data  can  be  readily  accessed  either  from 
local  data  depositories  or  from  HUD. 
Applicants  must  also  consider  the 
Housing  Discrimination  Study, 
conducted  by  the  Urban  Institute  and 
Syracuse  University  (published  August, 
1991),  and  existing  HUD  data  wfaidi 
might  show  where  and  to  what  extent 
the  Department  has  knowledge  of 
possible  discriminatory  lending 
practices  in  targeting  lenders. 

(iii)  Targeting  Specific  Practira(s)  to 
Be  Examined.  Applicants  will  identify, 
use,  and  provide  justification  for 
defining,  the  specific  lending  practice(s) 
to  be  examined  and  tested  in  the 
proposal. 

(2)  Tcmgible  and  Statistical  Evidence 
to  Prove  or  Disprove  Racial  and 
National  Origin  Discrimination. 

(i)  Developing  the  Investigative  and 
Testing  Plan.  Applicants  must  show 
evidence  that,  in  developing  the 
proposaL  the  applicant  has  consulted 
with  representatives  from  national 
banking  regulatory  agencies,  including 
the  Federal  Reserve  Board,  the 
Comptroller  of  the  Currency,  the  Office 
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of  Thrift  Supervision,  and  FDIC  so  as  to 
ensure  the  validity  of  the  findings  and 
the  viability  of  the  proposed 
methodology.  The  applicants  must 
describe  any  proposed  relationship  and 
roles  of  the  banking  regulatory  agencies 
or  industry  representatives  (such  as  the 
American  Bankers  Association, 

Mortgage  Bankers  Association,  etc.)  in 
the  design  of  this  project.  Such 
representatives  will  not  be  directly 
involved  in  the  gathering  and  assessing 
of  results  of  the  testing  efforts  or  in  the 
documentation  of  findings. 

(ii)  Contents  of  the  Investigative  Plan. 
Investigative  plans  submitted  by  the 
applicants  must  show  that  the  lending 
institution(s)  and  practice(s)  were 
targeted  on  objective,  sound  data 
indicating  that  the  institution(s)  and 
practice(s)  to  be  addressed  adversely 
impact  racial  and  national  origin 
minorities  when  compared  to  non¬ 
minorities  in  the  appraisal,  sale,  or 
financing  of  real  property.  The 
investigative  plans  must  also  address 
the  type  of  information  and  the  means 
by  which  the  information  will  be 
obtained,  and  how  this  information  will 
prove  or  disprove  racial  and  national 
origin  discrimination  on  the  part  of  the 
lenders  examined.  Also,  this  information 
is  to  address  how  the  applicant  plans  to 
identify  actual  victims,  '^e  investigative 
plan  must  also  contain  a  plan  to  test  the 
lending  practice(s)  in  question,  to 
determine  if  the  lenders  to  be  examined 
are  unlawfully  discriminating  on  the 
basis  of  race  and  national  origin  in  the 
appraisal,  sale  or  brokering  of  real 
property. 

(iii)  The  Testing  Plan.  The  applicant 
must  address  all  aspects  of  the  FHIP 
testing  guidelines  which  relate  to  or  may 
impede  the  testing  of  lenders.  Copies  of 
these  Guidelines  and  related 
Clariffcation  are  included  in  the 
Application  Kit  Applicants  may  focus 
their  testing  plan  primarily  on  pre¬ 
application  testing.  All  testing  must  be 
done  in  a  standardized  manner  so  that 
all  tests  are  legal  and  procedurally 
conducted  the  same  way.  Applicants 
must  indicate  in  their  applications 
whether  they  intend  to  restrict  testing  to 
race  and  national  origin  issues  alone,  or 
whether  they  will  also  test  for  other 
bases  covert  by  the  Act,  The  race  and 
ethnicity  of  persons  affected  are  to  be 
specified  and  testing  is  to  be  used  to 
confirm  or  refute  that  the  lending 
practice(s)  previously  identified  as 
having  an  adverse  impact  on  racial  and 
national  origin  minorities  violate  or  do 
not  violate  the  Act. 

(iv)  Tester  Selection  And  Training 
Plan.  Applicants  are  required  to  address 
tester  recruitment  and  selection 


procedures.  The  applicant  shall  give  a 
description  of  the  training  program(s) 
used  to  teach  testers  how  to  test  for 
unlawful  discriminatory  mortgage 
lending  complaints.  The  training  plan 
must  also  include  a  training  manual, 
which  describes  the  testing  process  and 
the  exact  procedures  to  be  followed  in 
conducting  the  tests,  and  other 
documents  necessary  to  successfully 
conduct  the  tests.  A  recently  developed 
credit  testing  manual  to  train  testers 
how  to  investigate  mortgage  lending 
complaints  will  be  made  available  to  the 
contractor  before  implementation  of  the 
project. 

(v)  Analysis  of  Findings.  At  the 
conclusion  of  the  project,  the 
Department  expects  the  successful 
applicant  to  provide  valid,  credible  and 
reliable  data  that  will  establish  whether 
lending  criteria  are  applied  uniformly  to 
all  persons,  regardless  of  race  and 
national  origin  and  whether  lending 
institutions  are  using  non-bona  ffde 
underwriting  standards  (i.e.,  criteria 
which  are  not  germane  in  judging  “credit 
worthiness”)  in  approving  or 
disapproving  loans  which  adversely 
impact  racial  and  national  origin 
minorities. 

(3)  Documentation  as  to  the  Validity 
and  Reliability  of  Data  Analyses  and 
Documentation  of  Persons  AJffected,  by 
Race  and  National  Origin. 

(i)  Liaison  with  HUD  Regional  Offices. 
A  Government  Technical  Representative 
(GTR)  fit)m  Headquarters  and  a 
Government  Technical  Monitor  (GTM) 
from  each  specified  Regional  Office  will 
aid  the  Office  of  Investigations  in  the 
responsiblity  for  monitoring  this  project 
for  the  Department.  Under  the  overall 
supervision  of  the  Office  of 
Investigations,  the  GTR  and  the  GTMs 
will  monitor  the  grantee's  work  to 
ensure  that  the  design  submitted  after 
award  meets  current  standards  for 
enforcement  under  the  Act.  The 
Regional  Office's  Enforcement  Division 
shall  also  review  the  interim  findings 
from  this  project,  as  well  as  the  final 
investigative  results. 

(ii)  Adequacy  of  Evidence  and 
Statistical  Adequacy.  The  applicants 
must  address  in  their  application  the 
adequacy  and  reliability  of  the  evidence 
to  establish  proof  that  an  individual 
lender  has  violated  the  law.  Applicants 
must  also  address  issues  related  to  the 
statistical  adequacy  of  evidence 
gathered  as  part  of  this  project. 
Applicants  are  required  to  submit  an 
interim  report  on  their  findings  to  obtain 
HUD's  assessment  of  the  adequacy  of 
the  testing  data  gathered  and  any 
requirement  to  obtain  additional 
information  or  conduct  supplementary 


tests.  The  intent  being  that,  at  the 
conclusion  of  the  project,  the  applicant 
will  present  empirical  evidence 
confirming  or  refuting  unlawful 
discriminatory  lending  practice(s) 
employed  by  lenders  adversely 
impacting  racial  and  national  origin 
minorities  as  compared  to  non¬ 
minorities. 

(4)  Costs. — (i)  The  Financial  Plan. — 
Applicants  must  submit  cost  projections 
for  each  component  of  the  project  and 
an  administrative  accounting  capability 
to  ensure  cost  efficiency  and 
effectiveness.  The  application  must 
address  the  cost  of  conducting  tests  in 
each  site.  Including  an  estimate  of 
cost(s]  per  test.  In  no  instance  will  the 
award  for  the  project  exceed  one  million 
dollars. 

IV.  Corrections  to  Deficient  Applications 

Applicants  will  not  be  disqualified 
from  being  considered  for  funding 
because  of  technical  deficiencies  in  their 
application  submission,  e.g.,  an  omission 
of  information  such  as  regulatory/ 
program  certifications,  inadequate 
budget  data,  or  incomplete  signatory 
requirements  for  application  submission. 

HUD  will  notify  an  applicant  in 
writing  of  any  technical  deficiencies  in 
the  application.  The  applicant  must 
submit  corrections  and  such  submission 
must  be  post  marked  within  14  calendar 
days  from  the  date  of  HUD's  letter 
notifying  the  applicant  of  any  technical 
deficiency. 

Applicants  will  not  have  an 
opportunity  to  submit  information 
omitted  from  the  Application  Kit  that 
directly  relates  to  the  evaluation  factors 
contained  in  the  “Factors  for  Award"  of 
this  NOFA  so  as  to  enhance  the  merits 
of  the  application. 

V.  Other  Matters 

Section  504  Requirements 

Recipients  will  be  expected  to  comply 
with  the  requirements  of  section  504  of 
the  Rehabilitation  Act  of  1973, 29  U.S.C. 
794,  and  24  CFR  part  8.  Section  504 
prohibits  discrimination  based  on 
handicap  in  federally  assisted  programs. 

Prohibition  Against  Lobbying 

On  February  26, 1990,  at  55  FR  6736, 
the  Department  joined  in  the  issuance  of 
a  government-wide  interim  rule  advising 
recipients  and  subrecipients  of  Federal 
contracts,  grants,  cooperative 
agreements  and  loans  exceeding 
$100,000  of  a  new  prohibition  against 
use  of  appropriated  funds  for  lobbying 
the  Executive  or  Legislative  Branches  of 
the  Federal  Government  in  connection 
with  a  specific  contract,  grant,  or  loan. 

In  general,  this  rule  prohibits  the 
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awarding  of  contracta.  grants, 
cooperative  agreements,  (x^loass  oniesB 
the  receipient  has  made  an  acceptable 
certification  regarding  lobbying.  In 
addition,  Ae  recipient  must  file  « 
disclosure  if  it  has  made  or  has  agreed 
to  make  any  pasrment  with 
nonappropriated  funds  that  would  be  ' 
prohibited  if  paid  with  appropriated 
funds.  The  law  provides  sub^ntial 
monetary  penalties  for  faihire  to  file  the 
required  certification  or  disclosure. 

Environmental  Impact 

A  Finding  of  No  Significant  Impact 
with  respect  to  the  environment  has 
been  made  in  accordance  with  HUD 
regulations  at  24  CFR  part  SO  that 
implement  section  102(2KC)  of  the 
National  Environmental  Policy  Act  of 
1909, 42  U.S.C.  4332.  The  Finding  of  No 
Significant  Impact  is  available  for  public 
inspection  and  copying  from  7:30  am  to 
5:30  pm  weekdays  in  the  Office  of  the 
Rules  Docket  Cleik.  room  10276, 451 
Seventh  Street,  SW.,  Washington,  DC 
20401. 

Executive  Order  12606,  The  Family 

The  General  Counsel,  as  the 
Designated  Official  imder  Executive 
Order  12606,  The  Family,  has 
determined  that  the  policies  announced 
in  this  Notice  would  not  have  a 
significant  impact  on  the  formation, 
maintenance,  and  general  well-being  of 
families  except  indirectly  to  the  extent 
of  the  social  and  other  benefits  expected 
from  this  program  of  assistance. 

Executive  Order  12612,  Federalism 

The  General  Coimsel  has  determined, 
as  the  Designated  Official  for  HUD 
under  section  6ta)  of  Executive  Order 
12612,  Federalism,  that  the  policies 
contained  in  this  Notice  will  not  have 
federalism  implications  and,  thus,  are 
not  subject  to  review  under  the  Order. 
The  promotion  of  fair  housing  policies  is 
a  recognized  goal  of  general  benefit 
without  direct  implications  on  the 
relationship  between  the  national 
government  and  the  states  or  on  the 
distribution  of  power  and 
responsibilities  among  various  levels  of 
government. 

Drug-Free  Workplace  Certifications 

The  Drug-Free  Workplace  Act  of  1988 
requires  grantees  of  Federal  agencies  to 
certify  that  they  will  provi^  drug-free 
workplaces.  Thus,  each  applicant  must 
certify  that  it  will  comply  with  drug-free 
workplace  requirements  in  accordance 
with  24  CFR  part  24,  subpart  F. 


Section  102  HUD  Reform  Act 
Documentation  and  Public  Access 
Requireaentsr  Applicant/Recipient 
Disclosures 

Documentation  and  Public  Access 
Requirements 

HUD  will  ensure  that  documentation 
and  other  information  regarding  each 
application  submitted  pursuant  to  this 
NOFA  are  sufficient  to  indicate  the 
basis  upon  which  assistance  was 
provided  or  denied.  This  material, 
including  any  letters  of  support,  will  be 
made  available  for  public  inspection  for 
a  five-year  period  beginning  not  less 
than  30  days  after  the  awa^  of  the 
assistance.  Material  will  be  made 
available  in  accordance  with  the 
Freedom  of  Information  Act  (5  U.S.C. 
552)  and  HUD’s  implementing 
reg^ations  at  24  CF'R  part  15.  In 
addition,  HUD  will  indude  the 
recipients  of  assistance  pursuant  to  this 
NOFA  in  its  quarterly  Federal  Register 
notice  of  all  recipients  of  HUD 
assistance  aw6u*ded  on  a  competitive 
basis.  (See  24  CFR  12.14(a)  and  12.16(b), 
and  the  notice  published  in  the  Federal 
Register  on  January  16, 1992  (57  FR 
1942),  for  furdier  information  on  these 
documentation  and  public  access 
requirements. 

Disclosures: 

HUD  will  make  available  to  public  for 
five  years  all  applicant  disclosure 
reports  (HUD  Form  2660)  submitted  in 
connection  with  this  NOFA.  Update 
reports  (also  Form  2660)  will  be  made 
available  along  with  the  applicant 
disclosure  reports,  but  in  no  case  for  a 
period  generally  less  than  three  years. 
All  reports — both  applicant  disclosures 
and  updates — will  be  made  available  in 
accordance  with  the  Freedom  of 
Information  Act  (5  U.S.C  552)  and 
HUD’s  implementing  regdations  at  24 
CFR  part  15.  (See  24  CFR  subpart  C,  and 
the  notice  published  in  the  F^mal 
Register  on  January  16, 1992  (57  FR 
1942),  for  further  iidormation  on  these 
disclosure  requirements.) 

Section  103  HUD  Reform  Act 

HUD’s  regulation  implementing 
section  103  of  the  Department  of 
Housing  and  Urban  Development 
Reform  Act  of  1989  was  published  May 
13, 1991  (56  FR  22088)  and  became 
effective  on  June  12, 1991.  ’That 
regulation,  codified  as  24  CFR  part  4, 
applies  to  the  funding  competition 
announced  today.  ’Die  requirements  of 
the  rule  continue  to  apply  until  the 
announcement  of  the  selection  of 
successful  applicants.  HUD  employees 
involved  in  Uie  review  of  applications 
and  in  the  making  of  funding  decisions 


are  limited  by  Part  4  from  providing 
advance  information  to  any  person 
(other  dian  an  authorized  employee  of 
HUD)  concerning  funding  decisions,  or 
fr^m  otherwise  giving  any  applicant  an 
unfair  competitive  advantage.  Persona 
who  apply  for  assistance  In  diis 
competition  should  confine  their 
inquiries  to  the  subject  areas  permitted 
under  24  CFR  part  4. 

Applicants  who  have  questions  , 
should  contact  the  HUD  Office  of  Ethics 
(202)  708-3815  (TDD/Voice).  (This  is  not 
a  toll-free  number.)  The  Office  of  Ethics 
can  provide  information  of  a  genera) 
nature  to  HUD  employees,  as  well. 
However,  a  HUD  employee  who  has 
specific  program  questions,  such  as 
whether  particular  subject  matter  can  be 
discussed  wUh  persons  outside  the 
Department,  should  contact  his  or  her 
Regional  or  Field  Office  Coimsel,  or 
Headquarters  counsel  for  the  program  to 
which  the  question  pertains. 

Section  112  HUD  Reform  Act 

Section  13  of  the  Department  of 
Housing  and  Urban  Dwelopment  Act 
contains  two  provisions  dealing  with 
efiorts  to  influence  HUD’s  decisions 
with  respect  to  financial  assistance.  The 
first  imposes  disclosure  requirements  on 
those  who  are  typically  involved  in 
these  efiorts — those  who  pay  others  to 
influence  the  award  of  assistance  or  the 
taking  of  a  management  action  by  the 
Department  and  those  who  are  paid  to 
provide  the  influence.  The  second 
restricts  the  payment  of  fees  to  those 
who  are  paid  to  influence  the  award  of 
HUD  assistance,  if  the  fees  are  tied  to 
the  number  of  housing  units  received  or 
are  based  on  the  amount  of  assistance 
received,  or  if  they  are  contingent  upon 
the  receipt  of  assistance. 

Section  13  was  implemented  by  final 
rule  published  in  the  Federal  Renter  on 
May  17. 1991  (56  FR  22912).  If  readers 
are  involved  in  any  efforts  to  influence 
the  Department  in  these  ways,  they  are 
urged  to  read  the  final  rule,  particularly 
the  examples  contained  in  Appendix  A 
of  the  rule. 

Authority:  Section  561  of  the  Housing  and 
Community  Development  Act  of  1067  (42 
U.S.C.  3616  note);  Title  VIII,  Civil  Rights  Act 
of  1968,  as  amended  (42  U.S.C  3601-3619): 
Sec.  7(d),  Department  of  Housing  and  Urban 
Development  Act  (42  U.S.C.  3535(d)). 

Dated:  May  14, 1092. 

Leonora  L  Guarraia, 

General  Deputy  for  Fair  Housing  and  Equal 
Opportunity. 

[FR  Doc  92-11749  Piled  5-15-82;  8:45  am) 
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DEPARTMENT  OF  THE  INTERIOR 
Bureau  of  Land  Management 
[0-910-4111-15;  TXNM  67723] 

New  Mexico;  Proposed  Reinstatement 
of  Terminated  Oil  and  Gas  Lease 

Under  the  provisions  of  Public  Law 
97-451,  a  petition  for  reinstatement  of 
Oil  and  Gas  Lease  TXNM  67723,  Shelby 
County,  Texas,  was  timely  filed  and  was 
accompanied  by  alt  required  rentals  and 
royalties  accruing  from  February  1, 1992, 
the  date  of  termination. 

No  valid  lease  has  been  issued 
afrecting  the  land.  The  lessee  has  agreed 
to  new  lease  terms  for  rentals  and 
royalties  at  rates  of  $10  per  acre  and  16 
%  percent,  respectively.  Payment  of  a 
$500  administrative  fee  has  been  made. 

Having  met  all  the  requirements  for 
reinstatement  of  the  lease  as  set  out  in 
section  31(d)  and  (e)  of  the  Mineral 
Leasing  Act  of  1920,  as  amended  (30 
U.S.C.  188(d)  and  (e)),  the  Bureau  of 
Land  Management  is  proposing  to 
reinstate  the  lease  elective  February  1, 
1992,  subject  to  the  original  terms  and 
conditions  of  the  lease  and  the 
increased  rental  and  royalty  rates  cited 
above,  and  the  reimbursement  for  cost 
of  publication  of  this  notice. 

D<doies  L.  Vigil, 

Chief,  Adjudication  Section. 

[FR  Doc  62-11554  Filed  5-15-62;  8:45  am] 
BIUJNQ  CODE  4310-FB-W 

[10-010-02-4212-14;  IOI-2812S] 

Idaho;  Realty  Action 

agency:  Bureau'of  Land  Management, 
Interior. 

action:  Notice  of  realty  action — ^IDI- 
28125;  Modified  competitive  sale  of 
public  lands  in  Twin  Falls  County, 
Idaho. 

SUMMANY:  The  following  described 
public  land  has  been  determined  to  be 
suitable  for  disposal  by  modified 
competitive  sale  procedures,  at  not  less 
than  the  fair  maiicet  value  under  section 
203(a)  of  the  Federal  Land  Policy  and 
Management  Act  of  1978  (FLPMA): 

Boise  Meridian,  Idaho 
X  6  S  R  13  E* 

Sec.’ 12:  NV4!^y4NEy4NEV4.  N%SWy4N 
Ey4NEy4NEy4.  SEy4NEy4NEy4NEy4, 
NEy4Nw  y4NEy4NEy4: 

T.  8  S..  R.  14  E. 

Sea  7:  Ny*NEy4SWy4NEy4.  Ny2SEy4N 
Ey4Swy4NEy4.  NV4Nwy4Swy4NEy4: 
Aggregating  22.5  acres  more  or  less. 

The  lands  are  being  sold  at  public 
auction  subject  to  a  preference  bidding 
designation  to  allow  Plateau  Trust,  P.O. 


Box  1291,  Twin  Falls,  Idaho  83303,  to 
meet  the  highest  bid  based  on  historical 
use  and  adjacent  land  ownership.  Their 
refusal  or  failure  to  meet  the  highest  bid 
ivithin  30  days  of  this  ofrering  shall 
constitute  a  waiver  of  such  bidding 
provisions  and  the  land  will  be  offered 
to  the  high  bidder.  If  no  bid  is  received 
on  the  date  of  this  offering,  preference 
provisions  will  be  waived  and  the  land 
will  be  offered  for  sale  using  competitive 
procedures  through  February  9, 1993. 

Sale  will  be  by  sealed  bid.  Acceptance 
of  a  sale  ofrer  will  constitute  an 
application  for  conveyance  of  mineral 
interests. 

dates:  The  public  auction  will  be  held 
on  )uly  21, 1992  at  10  a.m. 

ADDRESSES:  The  public  auction  will  be 
held  at  the  Jarbic^e  Resource  Area 
OfBce  at  the  address  shown  below. 

FOR  FURTHER  INFORMATION:  Bidding 
instructions  and  additional  information 
concerning  the  terms  and  conditions  of 
the  sale  and  mineral  conveyance  may  be 
obtained  from  Mike  Austin,  Realty 
Specialist,  at  the  Jarbidge  Resource 
Area  Office,  2620  Kimberly  Road,  Twin 
Falls,  Idaho  83301,  (208)  738-2359. 
SUPPLEMENTARY  INFORMATION:  For  a 
period  of  45  days  from  the  date  of 
publication  of  ffiis  notice  in  the  Federal 
Register,  interested  parties  may  submit 
comments  to  the  District  Manager, 
Bureau  of  Land  Management,  3948 
Development  Avenue,  Boise,  Idaho 
83705.  Objections  will  be  reviewed  by 
the  State  Director,  who  may  sustain, 
modify,  or  vacate  this  realty  action.  In 
the  absence  of  any  adverse  comments, 
this  realty  action  will  become  the  final 
determination  of  the  Department  of 
Interior. 

Publication  of  this  notice  in  the 
Federal  Register,  shall  segregate  the 
land  from  all  forms  of  appropriation 
under  the  public  land  laws,  including  the 
general  mining  laws.  The  segregative 
effect  will  terminate  upon  issuance  of 
patent  or  270  days  frt)m  the  date  of 
publication,  whichever  occurs  first. 

1.  The  United  States  reserves  to  itself 
a  right-of-way  thereon  for  ditches  and 
canals  constructed  by  the  authority  of 
the  United  States,  Act  of  August  30, 

1890,  26  Stat  391, 43  U.S.C.  945. 

2.  The  patent  will  be  further  subject 
to:  IDI-010302  for  a  right-of-way  to  the 
Idaho  Department  of  Transportation  for 
a  highway;  IDI-27836  for  a  right-of-way 
to  Plateau  Trust  for  an  irrigation  facility. 

Dated;  May  7, 1992. 

).  David  Brunner, 

District  Manager. 

[FR  Doc.  92-11555  Filed  5-15-92;  8:45  am] 
BIUJNQ  CODE  4310-QO-M 


[CA-940-4214-11;  CACA  7001,  CACA  7003, 
CACA  7062,  CACA  7551,  CACA  7569,  CACA 
7573,  CACA  7817] 

Correction;  Proposed  Continuation  of 
Withdrawais;  California 

In  notice  document  92-4212  beginning 
on  page  6524  in  the  issue  of  February  25, 
1992,  make  the  following  corrections: 

On  page  6524,  in  the  second  column, 
first  line,  which  reads  “sec.  26, 
SEy4Wy4,  SEy4.”,  is  hereby  corrected  to 
read  “sec.  26,  SEy4NWy4.  SEy4.”  On 
page  6525,  in  the  first  column,  line  21 
from  the.bottom,  which  reads  “sea  15. 
lots  4  through  6,  inclusive,  8, 9. 18.”  is 
hereby  corrected  to  read  “sec.  15,  lots  4 
throu^  6,  inclusive,  lots  8, 9, 18,",  and 
line  l  from  the  bottom  which  reads 
“SWya,  25,  31,  and  33;”  is  hereby 
corrected  to  read  SWVt,  25.  31,  and  33;”. 

Dated:  May  6, 1992. 

A1  Wri^L 

Acting  State  Director. 

[FR  Doc.  92-11556  Filed  5-15-92;  8:45  am] 
BIUJNQ  CODE  4310-40-M 


[CA-940-4214-11;  CAS  1037,  CAS  2694, 

CAS  058127,  CAS  058168,  CAS  068455,  CAS 
073664,  CAS  080236,  CACA  7002,  CACA 
7005,  CACA  7007,  CACA  7012,  CACA  7013, 
CACA  7014,  CACA  7015,  CACA  7017,  CACA 
7558,  CACA  7578] 

Correction;  Proposed  Continuation  of 
Withdrawais;  Caiifomia 

In  notice  document  92-4211  beginning 
on  page  6521  in  the  issue  of  February  25, 
1992,  make  the  following  corrections: 

On  page  6521,  in  the  diird  column, 
third  line  from  the  bottom,  which  reads 
“Serial  No.  CAS  2694:  Public  Land  Order 
2225”,  is  hereby  corrected  to  read 
“Serial  No.  CAS  2694:  Public  Land  Order 
4987”. 

Dated:  May  6, 1992.  * 

AlWrighL 

Acting  State  Director. 

[FR  Doc.  92-11557  Filed  5-15-92;  8:45  am] 
BIUJNQ  CODE  431IM0-M 


INTERSTATE  COMMERCE 
COMMISSION 


[FInancB  Docket  No.  32037] 

Wisconsin  Central  Ltd.— Trackage 
Rights  Exemption— Fox  Vaiiey  A 
Western  Ltd. 

Fox  Valley  &  Western  Ltd.  (FVW)  has 
agreed  to  grant  56.4  miles  of  overhead 
trackage  rights  via  three  non-comiecting 
line  to  the  Wisconsin  Central  Ltd. 
Included  in  the  grant  is  track  between: 
(1)  Milepost  1.4  at  North  Green  Bay  and 
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milepost  209.4  at  South  Appleton,  WI,  a 
distance  of  35.0  miles;  (2)  mileposts  178.5 
and  181.6  at  North  Fond  du  Lac,  WI,  a 
distance  of  3.1  miles;  and  (3)  milepost  2.5 
at  Whiting  and  milepost  97.2  at 
Wisconsin  Rapids,  WI,  a  distance  of  18.3 
miles. 

The  trackage  rights  are  related  to  and 
will  be  elective  on  the  consummation  of 
FVW’s  acquisition  of  these  lines 
pursuant  to  its  notice  of  exemption  in 
Finance  Docket  No.  32035,  FVW — 
Exemption,  Acquisition  &  Operation- 
Certain  Lines  of  Green  Bay  &  Western 
Railroad  Co.,  Fox  River  Valley  Railroad 
Co.,  and  The  Ahnapee  &  Western 
Railway  Co.  (Hied  April  28, 1992). 

As  a  condition  to  the  use  of  this 
exemption,  any  employees  adversely 
affected  by  the  transaction  will  be 
protected  under  Norfolk  and  Western 
Ry.  Co. — ^Trackage  Rights — BN.  354 
I.C.C.  605  (1978),  as  modified  in 
Mendocino  Coast  Ry.,  Inc. — ^Lease  and 
Operate,  360 1.C.C.  653  (1980). 

The  verified  notice  was  Hied  under  49 
CFR  1180.2(d)(7).  If  the  notice  contains 
false  or  misleading  information,  the 
exemption  is  void  ab  initio.  Petitions  to 
reopen  and  revoke  the  exemption  under 
49  U.S.C.  10505(d)  may  be  filed  at  any 
time.  The  tiling  of  a  petition  to  revoke 
will  not  stay  the  effectiveness  of  the 
exemption.  Pleadings  must  be  tiled  with 
the  Commission  and  served  on:  William 
C.  Sippel,  Oppenheimer  Wolff  & 
Donnelly,  Two  Illinois  Center,  233  North 
Michigan  Avenue,  Chicago,  IL  60601. 

Dated:  May  11, 1992., 

By  the  Commission,  David  M.  Konschnik, 
Director,  Office  of  Proceedings. 

Sidney  L.  Strickland,  )r.. 

Secretary. 

(FR  Doc.  92-11568  Filed  5-15-92;  8:45  am) 
BILUNO  CODE  7035-01-M 

DEPARTMENT  OF  JUSTICE 
Drug  Enforcement  Administration 
[Docket  No.  91-31] 

Gary  L.  Gaines,  Denial  of  Application 

On  July  19, 1991,  the  Deputy  Assistant 
Administrator,  Office  of  Diversion 
Control,  Drug  Enforcement 
Administration  (DEA)  issued  an  Order 
to  Show  Cause  to  Gary  L.  Gaines,  M.D. 
(Respondent),  of  Jacksonville,  North 
Carolina  proposing  to  deny  his 
application,  executed  on  September  14, 
1989,  for  registration  as  a  practitioner. 
The  Order  to  Show  Cause  alleged  that 
issuance  of  a  registration  to  Respondent 
would  be  inconsistent  with  the  public 
interest  as  that  term  is  used  in  21  U.S.C. 
823(f). 


Respondent,  through  counsel, 
requested  a  hearing  on  the  issues  raised 
by  the  Order  to  Show  Cause  and  the 
matter  was  docketed  before 
Administrative  Law  Judge  Paul  A. 
Tenney.  Following  prehearing 
procedures,  a  hearing  was  held  in 
Raleigh,  North  Carolina  on  November 
26, 1991.  On  March  6, 1992,  the 
administrative  law  judge  issued  his 
opinion  and  recommended  ruling, 
findings  of  fact,  conclusions  of  law  and 
decision. 

No  exceptions  were  tiled  and  on  April 
6, 1992,  the  administrative  law  judge 
transmitted  the  entire  record  to  the 
Administrator.  The  Administrator  has 
considered  the  record  in  its  entirety,  and 
pursuant  to  21  CFR  1316.67  hereby 
issues  his  tinal  order  in  this  matter, 
based  upon  tindings  of  fact  and 
conclusions  of  law  as  hereinafter  set 
forth. 

The  administrative  law  judge  found 
that  Respondent  is  a  physician  who  is 
licensed  to  practice  medicine  in  the 
States  of  Connecticut,  North  Carolina 
and  New  York.  In  June  1986,  while 
serving  as  a  Major  in  the  United  States 
Army  Medical  Corps,  Army 
investigators  found  drug  paraphernalia 
containing  marijuana  residue  at 
Respondent’s  residence  and  in  his 
automobile.  After  an  initial  denial  of 
involvement  in  drug  activity. 

Respondent  later  admitted  to  Army 
authorities  to  the  use  of  marijuana  and 
possession  of  drug  paraphernalia,  and 
that  he  tested  positive  for  cocaine  on 
two  urinalysis  test.  The  adminstrative 
law  judge  also  found  that  while  in  the 
Army  and  while  employed  at  a  hospital 
in  Waterbury,  Connecticut,  Respondent 
used  cocaine.  The  administrative  law 
judge  further  found  that  Respondent 
misrepresented  his  past  drug  use  to  the 
North  Carolina  Board  of  Medical 
Examiners  (Board).  On  October  15, 1988, 
Respondent  informed  the  Board  that  he 
had  been  ti'ee  of  drugs  and  alcohol  for 
two  years.  However,  he  stated  to  a 
police  officer  that  he  had  last  used 
cocaine  in  June  of  1988.  At  the  hearing  in 
this  matter,  Respondent  acknowledged 
that  his  initial  answer  to  the  North 
Carolina  Board  was  incorrect. 

On  September  14, 1989,  Respondent 
submitted  an  application  to  the  DEA  for 
registration  as  a  practitioner.  In 
response  to  question  4(b)  of  the 
application  which  asks  in  part  whether 
an  applicant,  “ever  had  a  State 
professional  license  or  controlled 
substance  registration  revoked, 
suspended,  denied,  restricted,  or  placed 
on  probation.  "Respondent  answered 
"NO.” 

The  administrative  law  judge  found 
that  Respondent  did  knowingly  and 


materially  falsify  his  application  by  his 
failure  to  disclose  that  his  State  of 
Connecticut  medical  license  had  been 
placed  on  probation  for  a  period  of  three 
years.  'The  adminstrative  law  judge 
found  that  although  Respondent 
acklnowledged  that  his  answer  to  the 
question  was  "inappropriate". 
Respondent’s  argument  that  he 
misimderstpod  the  question  was 
unpersuasive.  The  administrative  law 
judge  stated  that  the  clarity  of  question 
4(b)  on  the  application  could  be 
improved  by  separating  criminal  and 
civil  actions  into  distinct  categories.  The 
Administrator  concurs  with  the 
administrative  law  judge  that 
Respondent  did  materially  falsify  his 
application,  but  the  Administrator  does 
not  agree  that  the  application  for 
registration’s  clarity  could  be  improved. 
The  language  of  question  4(b)  relative  to 
state  professional  licenses  is  very  clear 
and  does  not  require  any  change. 

The  Administrator  may  deny  an 
application  for  a  DEA  Certiticate  of 
Registration  if  he  determines  that  the 
registration  of  the  applicant  would  be 
inconsistent  with  the  public  interest.  21 
U.S.C.  823(f).  Pursuant  to  21  U.S.C. 

823(f),  the  Administrator  considers  the 
following  factors  in  determining  the 
public  interest:  (1)  The  recommendation 
of  the  appropriate  State  licensing  board 
or  professional  disciplinary  authority; 

(2)  the  applicant’s  experience  in 
dispensing  or  conducting  research  with 
respect  to  controlled  substances;  (3)  the 
applicant’s  conviction  record  under 
Federal  or  State  laws  relating  to  the 
manufacture,  distribution  or  dispensing 
of  controlled  substances;  (4)  compliance 
with  applicable  state,  Federal  or  local 
laws  relating  to  controlled  substances; 
and  (5)  such  other  conduct  which  may 
threaten  the  public  health  and  safety. 

The  Administrator  may  rely  on  any 
one  or  a  combination  of  the  enumerated 
factors.  He  may  give  such  factors  the 
weight  he  deems  appropriate  in 
determining  whether  an  application 
should  be  denied.  See  Henry  J.  Schwarz, 
Jr.,  M.D.,  Docket  No.  88-42,  54  FR  16422 
.(1989);  Neveille  H.  Williams,  D.D.S., 
Docket  No.  87-47,  53  FR  23465  (1988); 
David  E.  Trawick,  D.D.S.,  Docket  No, 
88-69,  53  FR  5326  (1988). 

The  Administrator  tinds  that  in  this 
instance,  it  is  clear  that  Respondent's 
possession  and  use  of  cocaine  and 
marijuana  violated  both  State  and 
Federal  law.  The  Administrator  also 
finds  that  Respondent  materially 
falsified  his  application  for  registration. 
The  Administrator  further  agrees  with 
the  admmistrative  law  judge’s  tinding 
that  Respondent  continues  to  fail  to 
acknowledge  fully  has  past  misconduct. 
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The  adimnistrative  law  judge 
concluded  that  based  oB  4^  foregoing, 
the  registratioB  the  Respondent  is 
currently  not  in  the  public  Interest. 
However,  judge  Tenney  further 
recommended  that  to  avoid  an  unduly 
harsh  result,  the  Administrator  should 
look  favorably  upon  any  application  for 
registration  filed  by  Respondent  after 
the  passage  of  one  year  from  the  final 
disposition  of  this  case. 

The  Adnunistrator  adopts  the  opinion 
and  recommended  ruling,  findings  of 
fact,  conclusions  of  law  and  decision  of 
the  administrative  law  judge  with  the 
single  exception  noted  previously 
regarding  the  darity  of  quesiton  4(b)  of 
the  application.  Respondent  cannot  be 
trusted  to  responsibly  handle  controlled 
substances.  Ibe  Administrator 
concludes  that  Respondent’s  registration 
would  be  contrary  to  the  public  interest. 

Accordingly,  the  Adnunistrator  of  the 
Drug  Enforcement  Administration, 
pursuant  to  the  authority  vested  in  him 
by  21  U.S.C  823  and  28  CFR  0.100(b) 
hereby  orders  that  the  application, 
executed  on  September  14, 1989,  for 
registration  under  the  Controlled 
Substances  Act  submitted  by  Gary  L 
Gaines.  MD.,  be.  and  it  hereby  is. 
denied.  This  order  is  effective  May  18. 
1992. 

Dated:  May  B,  1992. 

Robert  C.  Bonner. 

Administrator  of  Drug  Enforcement 
[FR  Doc  92-11482  Filed  8-18-82;  ft45  am] 
BILUNG  CODE  4410,«»4I 


NATIONAL  ARCHIVES  AND  RECORDS 
ADMINISTRATION 

Advisory  Committee  on  the  Records 
of  Congress;  Meeting 

agency:  National  Archives  and  Records 
Administration. 

action:  Notice  of  meeting. 


SUMMARY:  In  accordance  with  the 
Federal  Advisory  Committee  Act.  the 
National  Archives  and  Records 
Administration  (NARA)  announces  the 
third  meeting  of  the  Advisory 
Committee  on  the  Records  of  Congress. 
The  committee  advises  NARA  on  the 
full  range  of  programs,  policies,  and 
plans  for  the  Center  for  Legislative 
Archives  in  the  Office  of  ^  National 
Archives. 

DATES:  June  18. 1992,  from  8:30  a.m  to 
10:30  a.m. 

ADDRESSES:  United  States  Capitol 
Building.  Lyndon  johnson  Room  (room 
S211). 


FOR  FURTHER  INFCMIMATION  CONTACT: 

Michael  L  Gdlette:  Director.  Center  for 
Legislative  Archives,  (202)  501-5350. 

SUPPLEMENTARY  INFORMATION: 

Agenda 

Report  of  Task  Force  on  . 
Congressional  Documentation. 
Automated  records. 

Center  for  Legislative  Archives 
update. 

— Status  of  outreach  projects. 

— Resources  requirements. 

Other  current  issues. 

The  meeting  is  open  to  the  public. 

Dated:  May  11. 1982. 

Don  W.  WUsoo. 

Archivist  of  the  United  States. 

(FR  Doa  92-11553  Filed  5-15-82;  8:45  am) 
BILUNQ  CODE  7S15-01-M 


NATIONAL  COMMISSION  ON 
LIBRARIES  AND  INFORMATION 
SCIENCE 

Trilateral  Planning  Meeting  on  the  Role 
of  Information  in  ttie  Economy 

Date  and  Time:  June  15. 1992  6:30  a.in.  to  5 
p.m.;  )une  16, 1992, 8:30  a.m.  to  3  p.m. 

Place:  Embassy  Suites  Hotel.  1250  Z2nd 
Street,  NW.,  Washington,  DC. 

Status:  Opea 

Matters  To  Be  Discussed;  "Toward  a 
Coordinated  Policy  Agenda  in  Response  to 
the  Changing  Role  of  Information  in  the 
Economy^'  developed  through  the  leadership 
of  the  U.S.  National  Commission  on  libraries 
and  Information  Science,  the  British  Library, 
and  the  Institute  for  Research  on  PoHcy  of 
Canada. 

FOR  FURTHER  INFORMATION  CONTACT: 

Barbara  Whiteleather.  NCUS.  suite  310. 
1111 18th  Street,  NW.,  Washington.  DC 
20036,  (202)  254-3100. 

Dated:  May  It  1992. 

Peter  R.  Young, 

NCLIS  Executive  Director. 

[FR  Doa  92-11565  Filed  5-15-92;  6:45  am] 
BtLUNQ  CODE  7S27-01-W 


NATIONAL  FOUNDATION  ON  THE 
ARTS  AND  THE  HUMANITIES 

Expansion  Arts  Advisory  Panel; 
Meeting 

Pursuant  to  section  10(a)(2)  of  the 
Federal  Advisory  Committee  Act  (Public 
Law  92-463),  as  amended,  notice  is 
hereby  given  that  a  meeting  of  the 
Expansion  Arts  Advisory  Panel 
(Services  to  the  Field  Section)  to  the 
National  Council  on  the  Arts  will  be 
held  on  |une  3, 1992  from  9  a.m.-6;30 
p.m.  in  room  730  at  the  Nancy  Haidm 


Center.  1100  Pennsylvania  Avenue. 

N¥Y:.  Washington.  DC  20908. 

Portions  of  this  meeting  wHl  be  epen 
to  the  public  from  9  ajnL-6:4S  a.m.  and 
from  4:30  p  jn.-5’.30  p.m.  The  topics  wiH 
be  opening  remarks,  general  program 
overview  and  policy  discussion. 

The  remaining  portion  of  this  meeting 
from  0:45  B.m.-4:30  p.m.  is  for  the 
purpose  of  Panel  review,  discussion, 
evaluation,  and  recommendation  on 
applications  for  financial  assistance 
under  the  National  Foundation  on  the 
Arts  and  the  Humanities  Act  of  1965,  as 
amended,  including  information  given  in 
confidence  to  the  agency  by  grant 
applicants.  In  accordance  with  the 
determination  of  the  Chairman  of 
November  20, 1991,  this  session  will  be 
closed  to  the  public  pursuant  to 
subsection  (c)  (4),  (6)  and  (9)(B)  of  * 
section  552b  of  title  5,  United  States 
Code. 

Any  person  may  observe  meetings,  or 
portions  thereof,  of  advisory  panels 
which  are  open  to  the  public,  and  may 
be  permitted  to  participate  in  the  panel’s 
discussions  at  the  discretion  of  the  panel 
chairman  and  with  the  approval  of  the 
full-time  Federal  employee  in 
attendance. 

If  you  need  special  accommodations 
due  to  a  disability,  please  contact  the 
Office  of  Special  Constituencies, 
National  ^idowment  for  tiie  Arts,  1100 
Pennsylvania  Avenue  NW,.  Washingotn. 
DC  20506,  202/682-5532,  TTY  202/682- 
5496,  at  least  seven  (7)  days  prior  to  the  - 
meeting. 

Further  information  with  reference  to 
this  meeting  can  be  (Stained  from  Ms. 
Yvonne  M.  Sabine,  Advisory  Committee 
Management  Office,  National 
Endowment  for  the  Arts,  Washington. 
DC  20506,  or  call  (202)  682-5433. 

Dated:  May  11. 1992. 

Yvonne  M.  Sabine, 

Director.  Council  and  Panel  Operations. 
National  Endowment  for  the  Arts. 

(FR  Doa  92-11535  Filed  5-15-02:  8?»5  am) 
BIUJNQ  CODE  7S37-01-M 


Expansion  Arts  Advisory  Panel: 
Meeting 

Pursuant  to  section  10(aX2)  of  the 
Federal  Advisory  Committee  Act  (Public 
Law  92-463),  as  amended,  notice  is 
hereby -given  that  a  meeting  of  the 
Expansion  Arts  Advisory  Panel  (Rural 
Arts  Initiative  and  Community 
Foundation  Initiative  Section)  to  the 
National  Council  on  the  Arts  will  be 
held  on  June  4, 1992  from  9  a.m.-S:30 
p.m.  in  room  730  at  tiie  Nancy  Hanks 
Center.  1100  Pennsylvania  Avenue. 

NW..  Washington.  DC  20506. 
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Portions  of  this  meeting  will  be  open 
to  the  public  from  9  a.m.-9:30  a.m.  and  5 
p.m.-5:30  p.m.  The  topics  will  be  opening 
remarks,  general  program  overview,  and 
policy  discussion. 

The  remaining  portion  of  this  meeting 
from  9:30  a.m.-5  p.m.  is  for  the  purpose 
of  Panel  review,  discussion,  evaluation, 
and  recommendation  on  applications  for 
financial  assistance  under  ^e  National 
Foundation  on  the  Arts  and  the 
Humanities  Act  of  1965,  as  amended, 
including  information  given  in 
confidence  to  the  agency  by  grant 
applicants.  In  accordance  with  the 
determination  of  the  Chairman  of 
November  21, 1991,  this  session  will  be 
closed  to  the  public  pursuant  to 
subsection  (c)(4),  (6)  and  (9)(B)  of 
section  552b  of  title  5,  United  States 
Code. 

Any  person  may  observe  meetings,  or 
portions  thereof,  of  advisory  panels 
which  are  open  to  the  public,  and  may 
be  permitted  to  participate  in  the  panel’s 
discussions  at  the  discretion  of  the  panel 
chairman  and  with  the  approval  of  the 
full-time  Federal  employee  in 
attendance. 

If  you  need  special  accommodations 
due  to  a  disability,  please  contact  the 
Office  of  Special  Constituencies, 
National  Endowment  for  the  Arts,  1100 
Pennsylvania,  Avenue,  NW„ 
Washington,  DC  20506,  202/602-5532, 
TTY  202/682-5496,  at  least  seven  (7) 
days  prior  to  the  meeting. 

Further  information  with  reference  to 
this  meeting  can  be  obtained  from  Ms. 
Yvonne  M.  Sabine,  Advisory  Committee 
Management  Officer,  National 
Endowment  for  the  Arts,  Washington, 
DC  20506,  or  call  (202)  682-5433. 

Dated:  May  11, 1992. 

Yvonne  M.  Sabine, 

Director,  Council  and  Panel  Operations, 
National  Endowment  for  the  Arts. 

(FR  Doc.  92-11537  Filed  5-15-92;  8:45  am) 
BILUNQ  CODE  7S37-01-M 


Public  Partnership  Office  Advisory 
Panel;  Meeting 

Pursuant  to  section  10(a)(2)  of  the 
Federal  Advisory  Committee  Act  (Public 
Law  92-483),  as  amended,  notice  is 
hereby  given  that  a  meeting  of  the  Office 
of  Public  Partnership  (States:  Arts 
Projects  in  Underserved  Communities 
Section)  will  be  held  on  June  1, 1992 
from  9  a.m.-4  p.m.  in  room  716  at  the 
Nancy  Hanks  Center,  1100  Pennsylvania 
Avenue  NW.,  Washington,  DC  20506. 

This  meeting  will  be  open  to  the 
public  on  a  space  available  basis.  The 
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topics  will  be  policy  discussions  related 
to  issues  in  the  field. 

Any  interested  person  may  observe 
meetings,  or  portions  thereof,  which  are 
open  to  the  public,  and  may  be 
permitted  to  participate  in  the 
discussions  at  the  discretion  of  the 
meeting  chairman  and  with  the  approval 
of  the  ^11-time  Federal  employee  in 
attendance. 

If  you  need  special  accommodations 
due  to  a  disability,  please  contact  the 
Office  of  Special  Constituencies, 
National  Endowment  for  the  Arts,  1100 
Pennsylvania  Avenue,  NW., 
Washington,  DC  20506,  202/682-5532, 
TTY  202/682-5496,  at  least  seven  (7) 
days  prior  to  the  meeting. 

Further  information  with  reference  to 
this  meeting  can  be  obtained  from  Ms. 
Yvonne  M.  Sabine,  Advisory  Committee 
Management  Officer,  National 
Endowment  for  the  Arts,  Washington, 
DC  20506,  or  call  (202)  682-5433. 

Dated:  May  IZ  1992. 

Yvonne  M.  Sabine, 

Director,  Council  and  Pane!  Operations, 
National  Endowment  for  the  Arts. 

(FR  Doc.  92-11533  Filed  5-15-92;  8:45  am] 
BILUNQ  CODE  7537-01-M 


Theater  Advisory  Panel;  Meeting 

Pursuant  to  section  10(a)(2)  of  the 
Federal  Advisory  Committee  Act  (Public 
Law  92-463),  as  amended,  notice  is 
hereby  given  that  a  meeting  of  the 
Theater  Advisory  Panel  (Artistic 
Advancement  Section)  to  the  National 
Council  on  the  Arts  will  be  held  on  June 
5, 1992  from  9:30  a.m.-6:30  p.m.  in  room 
714  at  the  Nancy  Hanks  Center,  1100 
Pennsylvania  Avenue  NW.,  Washington, 
DC  20506. 

Portions  of  this  meeting  will  be  open 
to  the  public  from  9:30  a.m.-10  a.m.  and 
from  5:30  p.m.-6:30  p.m.  The  topics  will 
be  opening  remarks,  application  review 
criteria,  policy  discussion  and  guidelines 
review. 

The  remaining  portion  of  this  meeting 
from  10  a.m.-5:30  p.m.  is  for  the  purpose 
of  Panel  review,  discussion,  evaluation, 
and  recommendation  on  applications  for 
financial  assistance  under  the  National 
Foundation  on  the  Arts  and  the 
Humanities  Act  of  1965,  as  amended, 
including  information  given  in 
confidence  to  the  agency  by  grant 
applicants.  In  accordance  with  the 
determination  of  the  Chairman  of 
November  20, 1991,  this  session  will  be 
closed  to  the  public  pursuant  to 
subsection  (c)  (4),  (6),  and  (9)(B)  of 
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section  552b  of  title  5,  United  States 
Code. 

Any  person  may  observe  meetings,  or 
portions  thereof,  of  advisory  panels 
which  are  open  to  the  public,  and  may 
be  permitted  to  participate  in  the  panel's 
discussions  at  the  discretion  of  the  panel 
chairman  and  with  the  approval  of  the 
full-time  Federal  employee  in 
attendance. 

If  you  need  special  accommodations 
due  to  a  disability,  please  contact  the 
Office  of  Special  Constituencies, 

National  Endowment  for  the  Arts,  1100 
Pennsylvania  Avenue,  NW., 

Washington.  DC  20506,  202/682-5532. 
TTY  202/682-5496,  at  least  seven  (7) 
days  prior  to  the  meeting. 

Further  information  with  reference  to 
this  meeting  can  be  obtained  from  Ms. 
Yvonne  M.  Sabine.  Advisory  Committee 
Management  Officer.  National 
Endowment  for  the  Arts.  Washington, 

DC  20506,  or  call  (202)  682-5433. 

Dated:  May  11. 199Z 
Yvonne  M.  Sabine, 

Director,  Council  and  Panel  Operations, 
National  Endowment  for  the  Arts. 

[FR  Doc.  92-11534  Filed  5-15-92;  8:45  am) 
BILUNQ  CODE  7537-Ot-ll 

Theatre  Advisory  Panel;  Meeting 

Pursuant  to  section  10(a)(2)  of  the 
Federal  Advisory  Committee  Act  (Public 
Law  92-463),  as  amended,  notice  is 
hereby  given  that  a  meeting  of  the 
Theater  Advisory  Panel  (National 
Resotirces  Section)  to  the  National 
Coimcil  on  the  Arts  will  be  held  on  June 
3-4, 1992  from  9:30  a.m.-5:30  pan.  in 
room  714  at  the  Nancy  Hanks  Center, 
1100  Pennsylvania  Avenue.  NW., 
Washington,  DC  20506. 

Portions  of  this  meeting  will  be  open 
to  the  public  on  June  3  from  9:30  a.m.-lO 
a.m.  and  June  4  from  3  p.m.-5:30  p.m. 

The  topics  will  be  opening  remarks, 
review  criteria,  policy  discussion,  and 
guidelines  review. 

The  remaining  portions  of  this  meeting 
on  June  3  from  10  a.m.-5:30  p.m.  and 
June  4  from  9:30  a.m.-3  p.m.  are  for  the 
purpose  of  Panel  review,  discussion, 
evaluation,  and  recommendation  on 
applications  for  financial  assistance 
under  the  National  Foundation  on  the 
Arts  and  the  Humanities  Act  of  1965,  as 
amended,  including  information  given  in 
confidence  to  the  agency  by  grant 
applicants.  In  accordance  with  the 
determination  of  the  Chairman  of 
November  20, 1991,  these  sessions  will 
be  closed  to  the  public  pursuant  to 
subsection  (c)  (4),  (6),  and  (9)(B)  of 
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section  552b  of  title  5,  United  States 
Code. 

Any  person  may  observe  meetings,  or 
portions  thereof  of  advisory  panels 
which  are  open  to  die  publ^  and  may 
be  permitted  to  partic^ate  in  the  pane’s 
discussions  at  t^  discretion  of  the  panel 
chairman  and  «vith  the  approval  of  the 
full-time  Federal  employee  in 
attendance. 

If  you  need  special  accommodations 
due  to  a  disability,  please  contact  the- 
Office  of  Special  Constitimncies, 
National  ^dowment  for  the  Arts,  1100 
Pennsylvania  Avenue,  NW., 

Washington.  DC  20506. 202/682-5532, 
TTY  202/682-5496,  at  least  seven  (7) 
days  prior  to  the  meeting. 

Further  information  with  reference  to 
this  meeting  can  be  obtained  from  Ms. 
Yvoime  M.  Sabine,  Advisory  Committee 
Management  Officer,  National 
Endowment  for  the  Arts,  Washington, 
DC  20506,  or  call  (202)  682-5433. 

Dated:  May  11. 1992. 

Yvonne  M.  Sabine, 

Director,  Council  and  Panel  C^rations, 
National  Endowment  for  the  Arte. 

[FR  Doc.'  92-11538  Filed  5-15-92;  8:45  am] 
BMJJNQ  CODE  7537-01-41 


NUCLEAR  REGULATORY 
COMMISSION 

(Docket  Na  SO-416] 

Entergy  Operations,  kie.; 

Environmental  Assessment  and 
Finding  of  No  Significant  Impact 

The  U.S  Nuclear  Regulatory 
Commission  (the  Commission)  is 
considering  issuance  of  an  amendment 
to  Facility  Operating  License  No.  NPF- 
29  issued  to  Entergy  Operations,  Ina 
(the  licensee),  for  operation  of  the  Grand 
Gulf  Nuclear  Station,  Unit  1  (GGNS), 
located  in  Clairbome  County. 
Mississippi. 

En\iroiinieii(al  AssessnMot 

Identification  of  Proposed  Action 

The  proposed  amendment  would 
terminate  the  Cooling  Tower  Drift 
Program  of  the  Environmental  Protection 
Plan  (EPP)  and  alter  references  to  the 
program  to  reflect  the  termination.  The 
purpose  of  the  Cooling  Tower  Drift 
Pro^m  is  to  determine  whether  the 
cooiing  tower  drift  is  elevating  salt 
deposition  rates  in  the  vicinity  of  GGNS. 

The  proposed  action  is  in  accordance 
with  the  licensee's  application  for 
amendment  dated  February  7, 1992. 

The  Need  for  the  Proposed  Action 

The  proposed  change  to  die  EPP  is 
required  in  order  to  provide  for  the 


tennlnaction  of  the  Cooling  Tower  Drift 
Program,  which  has  shown  cooling 
tower  drift  to  have  no  statistically 
significant  effect  on  the  rate  of  salt 
deposition. 

Environmental  Impacts  of  the  Proposed 
Action 

The  Commission  has  completed  its 
evaluation  of  the  proposed  revision  to 
the  EPP  and  of  the  termination  of  the 
Cooling  Tower  Draft  Program.  The 
purpose  of  the  Cooling  Tower  Drift 
Pro^am  is  to  determine  whether  cooling 
tower  drift  fiom  the  facility  elevates  salt 
deposition  rates.  Required  monitoring 
for  radiological  effluents  is  not  affected 
and  continues  as  before.  Accordingly, 
the  Commission  concludes  diat  this 
proposed  action  would  result  in  no 
significant  radiological  environmental 
impact 

'The  Notice  of  Consideration  of 
Issuance  of  Amendment  and 
Opportunity  for  Hearing  in  connection 
with  this  action  was  published  in  the 
Federal  Register  on  March  4, 1992  (57  FR 
7810).  No  request  for  hearing  or  petition 
for  leave  to  totervene  was  filed 
following  this  notice. 

With  regard  to  potential 
nonradiological  impacts,  the  proposed 
change  to  the  EPP  and  the  termination  of 
the  Cooling  Tower  Drift  Prografn  have 
been  reviewed  on  the  basis  of  the 
licensee's  program  submittal  dated 
February  19, 1991.  The  submittal 
summarized  the  results  of  the  drift 
studies  conducted  since  1982  and 
reviewed  the  1988  Cooling  Tower  Drift 
Program  results,  originally  reported  in 
the  1989  Annual  Environmental 
Operating  Report  for  GGNS. 

The  analysis  of  variance  (ANOV A) 
performed  on  the  salt  deposition  data  to 
compare  the  site  stations  to  the  offsite 
control  stations  did  not  result  in  a 
statistically  significant  difference 
between  the  site  and  the  offsite  stations. 
The  staff  finds  that  comparing  site 
stations  to  offsite  control  stations  is  an 
acceptable  method  of  evaluating  the 
effect  of  GGNS  on  salt  deposition  rates 
in  the  vicinity  of  the  station.  The  stafi 
agrees  with  ffie  licensee  that  the 
operation  of  the  GGNS  cooling  tower 
does  not  have  a  statistically  significant 
effect  on  the  sak  deposition  rate  for  the 
chemical  species  evaluated.  Therefore, 
the  staff  finds  that  the  intent  of  the 
requirement  of  section  4.2.2  of  the  EPP 
has  been  met  and  that  the  Cooling 
Tower  Drift  Program  can  be  terminated. 

The  staffs  conclusion  is  supported  by 
an  unpublished  review  evaluating 
impacts  associated  with  license 
renewal  The  staff  concluded  that 
cooling  tower  drift  at  nuclear  plants 
does  not  appear  to  be  a  threat  to 


agricnltmalcropaor  lands  tx  toodier 
estivated  crops.  No  yield  reductions 
from  cooling  tower  operation  have  been 
reported  for  crops,  except  In  situations 
where  crops  were  experimentally  placed 
close  to  citing  towers.  In  addition,  no 
state  agency  has  reported  negative 
impact  on  agriculture  from  cooling  tower 
operations. 

Cooling  tower  drift  from  GGNS  does 
not  affect  nonradiological  plant  effluents 
and  has  no  other  environmental  impact 
Therefore,  the  Commission  concludes 
that  there  are  no  significant 
nonradiological  environmental  impacts 
associated  with  the  proposed 
amendment 

Alternative  to  the  Proposed  Action 

Since  the  Commission  concluded  that 
there  are  no  si^ficant  environmental 
effect  that  would  result  from  the 
proposed  action,  any  alternatives  with 
equal  or  greater  environmental  impacts 
need  not  be  evaluated. 

The  principal  alternative  would  be  to 
deny  the  requested  amendment.  This 
would  not  reduce  environmental 
impacts  of  plant  operation  and  would 
result  in  reduced  operational  flexibility. 

Alternative  Use  of  Resources 

This  action  does  not  involve  die  use  of 
any  resources  not  previously  considered 
in  the  Final  Environmental  Statement  for 
GGNS  dated  September  1981. 

Agencies  and  Persons  Consulted 

The  NRC  staff  reviewed  the  licensee's 
request  and  did  not  consult  other 
agencies  or  persons. 

Finding  of  No  Significant  Impact 

The  Commission  has  determined  not 
to  prepare  an  environmental  impact 
statement  for  the  proposed  license 
amendment. 

Based  upon  the  foregoing  ■' 
environmental  assessment,  the  staff 
concludes  that  the  proposed  action  will 
not  have  a  significant  effect  on  the 
quality  of  the  human  environment 

For  further  details  with  respect  to  this 
action,  see  the  application  for 
amendment  dated  February  17. 1992. 
which  is  avadabie  for  pubte  inspection 
at  the  Commission's  Pubhe  Room,  the 
Gelman  Building.  2120  L  Street  NW,. 
Washington,  DC  20555,  and  at  the  fudge 
George  W.  Armstroi^  Library,  ftist 
Offme  Box  1406,  S.  Commerce  at 
Washington,  Natdiez,  Mississippi  39120. 

Dated  at  Rockville.  Mar^and.  thia  11th  day 
of  May  1992; 


21139 


Federal  Reiser  /  Vol.  57.  No.  96  /  Mcwiday,  May  18,  1992  /  Notices 


For  tli«  Nttclw  Regvktory  CoBunission. 
Paul  W.  O’Connor, 

Acting  Director,  Project  Directorate  TV-t. 
Division  of  Reactor  Projectein/lV/V,  Office 
of  Nuclear  Reactor  Regulation. 

|FR  Doe.  S2-11567  Filed  5-15-42;  8:45  am) 
BILUNO  COM  79S9-91-m 


NUREQ;  tasuance^  AvattabWIy 

The  Nuclear  Regulatory  Commiaaion 
has  issued  NUREG/CR-5797, 
IMPACTS-BRC,  Version  2.1,  Code  and 
Data  VeriBcation,  and  a  revised  version 
of  the  data  input  files.  The  NUREG 
document  describes  the  code  history 
and  quality  assurance  work  that  has 
been  carried  out  on  IMPACTS-BRC.  The 
report  includes  a  summary  of  all  the 
literature  reviews  pertaining  to 
IMPACTS-BRC  up  to  Version  2.0.  The 
new  code  and  data  verification  work 
necessary  to  produce  IMPACTS-BRC, 
Version  2.1  is  presented.  Gmieral 
comments  about  the  models  and 
treatment  of  uncertainty  in  IMPACTS- 
BRC  are  also  given. 

IMPACTS-BRC  is  a  computer  program 
which  was  developed  in  thi^  stages  - 
(Version  1.0,  Veruon  2.0,  and  Version 
2.1)  to  calculate  the  readiological  doses 
(impacts)  from  handling,  recycling, 
incineration,  and  disposal  of  very  low- 
level  radioactive  waste.  The  NRC 
developed  the  computer  code  to  support 
the  review  of  petitions  to  exempt  certain 
waste  streams  from  licensed  disposaL 
Development  and  evaluation  of  the 
IMPACTS-BRC  code  has  been 
conducted  independently  of  any 
activities  associated  witt 
implementation  of  the  NRC’s  July  1990 
policy  statement  on  Below  Re^atory 
Concern  (BRC).  The  Commission  placed 
an  indefinite  moratorium  on  the  E^C 
policy  in  June  1991. 

IMPACTS-^IC  Version  1.0  (NUREG/ 
CR-3585  Vol.  2)  was  modified  frtnn  tfie 
IMPACTS-De  Minims  code  (NUREG/ 
CR-3585  Vol.  1)  to  provide  a  more 
practical  approach  for  assessing 
treatment  and  disposal  options  and 
more  conservative  estimates  of  impacts. 
The  NRC  also  developed  the  code  for 
use  cm  personal  computers. 

IMPACTS-BRC  Version  2.0  (NUREG/ 
CR-5517)  was  modified  firom  Version  lU) 
to  include  current  dose  conversion 
factors  and  to  account  for  comments  of 
peer  reviewers  and  recommendation  for 
validation,  verificatimi,  and  reviaicm  of 
Version  1.0. 

The  NRC  is  releasing  the  current 
document,  IMPACTS-BRC  Version  2.1 
(NUREG/CR-5797),  for  licensees  and 
other  interested  parties  who  wish  to  use 
the  update  software.  Independent 
review  and  verification  of  the  data  in 


Version  2.0  input  files  resulted  in  some 
changes  to  the  mput  data  (noted  in  the 
documentation)  but  no  changes  were 
made  to  the  program  code.  Any  changes 
in  performance  between  Version  US  and 
2.1  are  caused  by  the  updated  data.  This 
docummit  verifies  the  appropriateness 
of  the  code  for  calculating  potential 
environmental  impacts  and  human 
exposures  to  very  low-level  radioactive 
waste.  The  document  contains  a 
recommendation  that  the  models  be 
limited  to  site  screening  applications 
and  advises  the  use  of  alternate  models 
for  the  groundwater  and  surface  water 
transport  calculations  to  quantify  site 
specific  impacts  and  exposure. 

Copies  of  the  report  have  been  placed 
in  the  Commission’s  Public  Document 
Room,  2120  L  Street  NW.  (Lower  Level); 
Washington,  DC  Copies  ^  the  report 
may  be  purchased  from  the 
Superintendent  of  Documents,  U.S. 
Government  Printing  Office,  Post  Office 
Box  37082,  Washington,  DC  2013-7062. 
Copies  are  also  availaUe  from  the 
National  Technical  taiormation  Service, 
SiHingfield,  Virginia  22161.  Copies  of  the 
software  may  be  obtained  from  the 
Energy  Science  and  Technology 
Software  Center.  Post  Office  Box  1020, 
Oak  Ridge,  TN  37831. 

Dated  at  Rockville,  Maryland,  this  11th  day 
of  May,  1962. 

For  the  Nuclear  Regulatory  Commission. 
Bill  M.  Mocria, 

Director,  Division  of  Regulatory  Applications, 
Office  of  Nuclear  PLegulatory  Research. 

[FR  Doc.  92-11566  Piled  5-15-62;  8:45  am] 
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OFFICE  OF  PERSONNEL 
MANAGEIIENT 

Excepted  Service 

MtEHCT.  Office  of  Personnel 
Management. 

AcnoNc  Notice. 

summary:  This  gives  notice  of  positions 
placed  or  revoked  under  Schedules  A 
and  B,  and  placed  under  Schedule  C  in 
the  excepted  service,  as  required  by 
civil  service  rule  VI,  Exceptions  from  the 
Competitive  Smrvice. 

FOR  FURTI«I  INFORMATION  CONTACT: 
Stephen  H.  Perloff,  (202)  606-0950. 
SUPPLEMENTARY  INFORMATION:  The 
Office  of  Personnel  Management 
pmUished  its  last  rntmthly  notice 
updating  appointing  authorities 
established  or  revoked  uitder  the 
Excepted  Service  inxnrisions  of  5  CFR 
213  on  April  7, 1992  (57  FR  11743). 
Indhridual  audiorities  estabhshed  or 
revoked  under  Schedules  A  and  B  and 


established  under  Schedule  C  between 
March  1  and  March  31, 19^  appear  in 
the  listing  b^w.  Future  notices  wilt  be 
published  on  the  fourth  Tuesday  ^  eadi 
month,  or  as  sotm  as  possiUe  thereafter. 
A  consolidated  listing  of  all  authorities 
will  be  puUished  as  of  June  30, 1992. 

Schedule  A 

No  Schedule  A  authorities  were 
estabhshed  or  revoked  daring  March. 

Schedule  B 

The  following  exception  was 
established: 

National  Endowment  /or  the  Humanities 

One  position  of  Humanities 
Administrator,  Public  Challenge  Grants 
Program.  Division  of  Public  Programs. 
Effective  March  2, 1992. 

Schedule  C 

Department  of  Agriculture 

Two  Members,  Board  of  Directors, 
Federal  Crop  Insurance  Corporation,  to 
the  Secretary.  Effective  March  19;  1992. 

One  Special  Assistant  to  the  Director, 
Office  of  PuWic  Affairs/Press  Secretary. 
Efiective  March  25, 1992. 

Department  of  Commerce 

One  Congressional  Affairs  Specialist 
to  the  Chief,  Congressional  Affairs 
Division,  National  Oceanic  and 
Atmospheric  Administration.  Effective 
March  25, 1992. 

One  ^lecial  Assistant  to  the  Under 
Secretary  Oceans  and  Atmo^here. 
National  Oceanic  and  Atmospheric 
Administration.  Effective  March  29, 

1992. 

Department  of  Defense 

One  Personal  and  Confidential 
Assistant  to  a  Judge,  U.S.  Court  of 
Military  Appeals.  Effective  March  S, 
1992. 

One  Secretary  to  the  Principal  Deputy 
Assistant  Secretary  of  Defense  fw 
Public  Affairs.  Effective  March  12, 1992. 

One  Private  Secretary  to  a  Judge. 
Court  of  Military  Ai^ieals.  Effective 
March  26, 1992. 

Department  of  Education 

One  Confidential  Assistant  to  the 
Acting  Assistant  Secretary  for 
Management  and  Budget/Chief 
Financial  Officer.  Effective  March  6. 
1992. 

One  Deputy  to  file  Secretary’s 
Regicmal  Representative,  Region  IV. 
Pl^delphia.  PA.  Effective  March  6, 
1992. 

One  Special  Assistant  to  the  Assistant 
Secretary  for  Post-secondary  Education. 
Effective  March  19, 1992. 
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One  Confidential  Assistant  to  the 
Chief  of  Staff.  Effective  March  19, 1992. 

One  Special  Assistant  to  the 
Executive  Assistant  to  the  Secretary  for 
Private  Education.  Effective  March  30, 
1992. 

One  Special  Assistant  to  the  Acting 
Assistant  Secretary,  Office  of 
Management/Chief  Financial  Officer. 
Effective  March  20, 1992. 

One  Special  Assistant  to  the  Chief  of 
Staff.  Effective  March  20, 1992. 

One  Special  Assistant  to  the  Chief  of 
Staff.  Office  of  the  Deputy  Secretary. 
Effective  March  20, 1992. 

One  Special  Assistant  to  the  Assistant 
Secretary  for  Intergovernmental  and 
Interagency  Affairs.  Effective  March  26, 
1992. 

One  Confidential  Assistant  to  the 
Assistant  Secretary  for  Policy  Planning. 
Effective  March  26, 1992. 

Department  of  Energy 

One  Special  Projects  Officer  to  the 
Director,  Office  of  Planning  and 
Resource  Management,  Office  of 
Congressional  and  Intergovernmental 
Affairs.  Effective  March  12, 1992. 

Farm  Credit  Administration 

One  Executive  Assistant  to  a  Member. 
Effective  March  19, 1992. 

General  Services  Administration 

One  Special  Assistant  to  the 
Associate  Administrator  for  Public 
Affairs.  Effective  March  7, 1992, 

Department  of  Health  and  Human 
Services 

One  Confidential  Staff  Assistant  to 
the  Commissioner  for  Administration  on 
Developmental  Disabilities,  Office  of  the 
Administration  for  Children  and 
Families.  Effective  March  20, 1992. 

One  Director,  Division  of 
Intergovernmental  Affairs,  to  the 
Director.  Office  of  Public  Affairs. 
Administration  for  Children  and 
Families.  Effective  March  29, 1992. 

One  Special  Assistant  to  the  Deputy 
Assistant  Secretary  for  Legislation 
(Human  Services).  Effective  March  30. 
1992, 

Department  of  Housing  and  Urban 
Development 

One  Assistant  to  the  Deputy  Assistant 
Secretary  for  Congressional  Relations. 
Effective  March  6, 1992. 

One  Executive  Assistant  to  the 
Assistant  to  the  Secretary  for  Field 
Management  Effective  March  6, 1992. 

One  Staff  Assistant  (Scheduling)  to 
the  Deputy  Assistant  Secretary  for 
Executive  Services.  Effective  March  6. 
1992. 


One  Assistant  to  the  Deputy  Assistant 
Secretary  for  Congressional  Relations. 
Effective  March  6, 1992. 

One  Special  Assistant  to  the  Assistant 
Secretary  for  Public  and  Indian  Housing. 
Effective  March  16, 1992. 

One  Special  Assistant  to  the  Director, 
Executive  Secretariat.  Effective  March 

30. 1992. 

Interstate  Commerce  Commission 

One  Special  Assistant  to  the 
Chairman.  Effective  March  11, 1992. 

Department  of  the  Interior 

One  Special  Assistant  to  the  Director. 
Office  of  Surface  Mining,  Reclamation 
and  Enforcement  Effective  March  19, 
1992. 

International  Trade  Commission 

One  Special  Assistant  to  a 
Commissioner.  Effective  March  16, 1992. 

One  Confidential  Assistant  to  a 
Commissioner.  Effective  March  16, 1992. 

One  Special  Assistant  to  a 
Commissioner.  Effective  March  29, 1992. 

Department  of  Justice 

One  Liaison  Specialist  to  the  Director, 
Office  of  Policy  Development  Effective 
March  6, 1992. 

One  Assistant  to  the  Attorney 
General.  Effective  March  12, 1992. 

One  Public  Affairs  Specialist  to  the 
Deputy  Director,  Office  of  Public  Affairs. 
Effective  March  12, 1992. 

One  Special  Counsel  (Attorney 
Advisor)  to  the  Assistant  Attorney 
General,  Civil  Division.  Effective  March 

12. 1992. 

One  Deputy  to  the  Director,  Office  of 
Public  Affairs.  Effective  March  16, 1992. 

Department  of  Labor 

One  Special  Assistant  to  the  Chief  of 
Staff.  Effective  March  6, 1992. 

National  Credit  Union  Administration 

One  Executive  Assistant  to  the  Vice 
Chairman,  Office  of  Human  Resources. 
Effective  March  29. 1992. 

Office  of  National  Drug  Control  Policy 

One  Confidential  Assistant  to  the 
Director,  Office  of  Public  Affairs. 
Effective  March  16. 1992. 

Office  of  Management  and  Budget 

One  Staff  Assistant  to  the  Associate 
Director  for  Legislative  Affairs.  Effective 
March  5, 1992. 

One  Confidential  Assistant  to  the 
Associate  Director  for  Legislative 
Reference  and  Administration.  Effective 
March  5. 1992. 


Office  of  Personnel  Management 

One  Special  Assistant  to  the  Director, 
Office  of  Communications.  Effective 
March  2. 1992. 

One  Policy  Analyst  to  the  Director  of 

Policy.  Effective  March  20, 1992. 

! 

Office  of  Science  and  Technology  Policy 

One  Secretary  (Typing)  to  the 
Associate  Director,  Policy  and 
In^mational  Affairs.  Effective  March 

12. 1992. 

Small  Business  Administration 

One  Deputy  to  the  Assistant 
Administrator,  Office  of  Congressional 
and  Legislative  Affairs.  Effective  March 

26. 1992. 

One  Special  Assistant  to  the  Regional 
Administrator.  Effective  March  29, 1992. 

Securities  and  Exchange  Commission 

One  Secretary  to  the  Chief  Economist. 
Effective  March  4, 1992. 

One  Confidential  Assistant  to  a 
Commissioner.  Effective  March  17, 1992. 

Department  of  State 

One  Staff  Assistant  to  the  Deputy 
Assistant  Secretary.  Office  of 
Legislative  Affairs.  Effective  March  29, 
1992. 

One  Protocol  Assistant  to  the 
Assistant  Chief  for  Visits,  Office  of 
Protocol.  Effective  March  29. 1992. 

Department  of  the  Treasury 

One  Special  Assistant  (Legislative 
Affairs)  to  the  Executive  Director,  U.S. 
Savings  Bonds  Division.  Effective  March 

4.1992. 

One  Legislative  Assistant  to  the 
Senior  Deputy  Assistant  Secretary 
(Legislative  Affairs).  Effective  March  9, 
1992. 

One  Public  Affairs  Specialist  to  the 
Deputy  Assistant  Secretary  for  Public 
Affairs.  Effective  March  16, 1992. 

One  Confidential  Assistant  to  the 
Secretary  of  the  Treasury.  Effective 
March  27. 1992. 

One  Staff  Assistant  to  the  Deputy 
Assistant  Secretary  (Information 
Systems).  Effective  March  30, 1992. 

One  Legislative  Manager  to  the 
Assistant  Secretary  (Legislative  Affairs). 
Effective  March  30, 1992. 

United  States  Information  Agency 

One  Senior  Advisor  to  the  Director. 
Effective  March  6, 1992. 

Office  of  the  United  States  Trade 
Representative 

One  Confidential  Assistant  to  the 
United  States  Trade  Representative. 
Effective  March  12, 1992. 
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Authority:  5  U.S.C.  3301  and  3302;  E.O. 
10577. 3  CFR  1964-l«6e  Conp^  P.  21& 
Office  of  Personnel  Management 
Caestanca  Bany  Nawmaa. 

Director. 

[FR  Doc.  0^11525  Filed  5-15-92;  6:45am) 
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OFFICE  OF  SCtENCE  AND 
TECHNOLOGY  POLICY 

MeetinQ  of  the  PreeMenfP  Cotmcff  of 
Advieoft  on  Science  ami  Technology 

action:  Notice  td  meeting. 


summary:  The  President's  Conndl  of 
Advisors  on  Science  and  Technology 
will  meet  on  June  4-5, 1982.  in  the 
Conference  Roon^  Council  on 
Envirmimental  Quality.  722  Jackson 
Place,  NW.,  Washingtcm,  DC.  The 
meeting  will  begin  at  approximately  9 
a.m.  on  Thursday.  June  i,  1902,  with 
three  agenda  itmns  to  be  discussed  and 
the  Thursday  sesmon  miding  at 
approximat^y  4  pun.  On  Fr^ay.  June  5, 
1992,  the  meeting  will  begin  at 
approximately  9  a  on.  with  two  agenda 
items  to  be  discussed  widi  the  session 
ending  at  approximately  12  noon  on 
Friday. 

TYPE  OF  MEETING:  Open  and  Closed. 

agenda:  Mr.  Edwin  Mansfield  will  make 
a  presentation  on  the  Return  on  R&D 
Investment  during  the  Thursday  morning 
session.  During  the  Thursday  afternoon 
session,  Council  members  will  discuss 
the  Health  of  U.S.  Colleges  and 
Universities  Project  and  Ae  draft  report 
on  MaAematics  and  Science  Education. 
These  Thursday  sessions  of  the  Council 
will  be  open  to  Ae  public. 

On  Friday,  the  Cmmcil  will  go  into 
closed  session.  Areas  of  discussion  in 
the  closed  session  mclude  draft  rqxirts 
on  Megaprojects  in  the  Sciences,  and 
Biosdence  &  Biotedmology.  These 
portions  of  Ae  meeting  will  be  closed  to 
Ae  public,  pursuant  to  title  5.  U.S.  Code, 
section  552b{c)(4),  (6)  &  (9)(B). 

Because  of  Ae  security  requirements, 
persons  wishing  to  attend  the  open 
portion  of  Ae  meeting  should  amtact. 
Ms.  Ann  Barnett.  (202)  395-4682.  prior  A 
3  p.m.  on  June  3, 1992.  Ms.  Barnett  is 
available  to  provide  specific  inftmnation 
regarding  time,  place  and  agenda. 

Dated:  May  13. 1992. 

Damar  Hawkins, 

Executive  Assistant,  Office  ofScnnce  and 
Technology  Poiicy. 

[FR  Doc.  92-11613  Filed  5-15-92;  6:45  am) 
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SECURITIES  AND  EXCHANGE 
COMMISStON 

IReteasa  No.  S4-306M;  FES  No.  SR-BSE- 

Sol4.HayiiaSpay  ****0*0* 

Stock  Exchengo,  Inc4  Ordos  GranHiiQ 
Approval  to  Proposed  Rtilo  Chang* 
Adopttog  Chapter  XXXItt,  Saction  7 
Regarding  BEACON  UaMity 

May  11, 1982. 

On  Pebmary  28, 1992,  the  Boston 
Stock  Exchange,  Inc.  ("BSB”  or 
“Exchange*^  sulmutt^  to  Ae  Securities 
and  Exchange  Commission  (''SEC*  or 
"Commission"),  pursuant  to  section 
19(b)(1)  of  Ae  Securities  Exchange  Act 
of  1934  ("Act")  *  and  rule  19b-4 
thereunder,*  a  proposed  rule  change  to 
adopt  section  7  to  Chapter  XXXIK  of  Ae 
BSE  Rules  of  Ae  Board  of  Governors 
("B%  Rules")  to  estabh^  liability  tor 
ordms  entered  throu^  Ae  BSE 
Automated  Communicatiofis  and  Order- 
Routing  Netwmk  ("BEACON")  system.* 

The  proposed  rule  change  was 
published  for  comment  in  Securities 
Exchange  Act  Release  No.  30487  (Mardi 
17. 1932),  57  FR  10196  (March  24. 1992).« 
No  cemunents  were  received  on  the 
proposal. 

Currently,  the  Exdiange  does  hot  have 
a  rule  pertaining  to  responsibility  for 
mders  entered  through  Ae  BEACON 
system.  The  Exchange  proposes  to  adopt 
such  a  rule  to  estaUkA  Ae  liability  of 
parties  mvohred  in  the  order  entry  and 
execution  {urocess  m  the  ^ACC^ 
system. 

The  following  ia  the  text  of  the 
proposed  rule  ^ange: 

Chapter  XXXlll 

Sec.  7.  In  accordance  with  Article  DC, 
Section  10  of  Ae  Exdiange  Constitution,  Ae 
Exchange  shall  not  be  Hable  for  any  loss 
sustain^  by  a  menAer  or  member 
organization  resulting  from  Ae  use  of  the 
BEACON  System.  CTenerally,  a  loss 
pertaining  to  an  order  that  is  entered  through 
the  %A03N  System  and  which  does  not 
appear  on  the  BEACON  System's  Member 
Firm  Interface  Safe-Store  File  will  be 
absorbed  by  the  entering  member 
organization.  A  loss  pertainmg  to  an  order 
that  is  entered  through  the  KACCW  Sjratera 
which  was  designate  for  a  particular 


*  15  UAC  TSribKt)  {tMFl- 

*  17  CFR  240.19b-4  (1991). 

*  BEACON,  tbs  Bschsnie’s  •fectroaic  erdsr 
routing  mtd  cxccWioa  systwa.  is  capable  at 
automatically  executing  all  agency  market  and 
Biaiketable  toit  orders  of  up  to  1.299  shares  in 
stocks  traded  oYcr  Ae  tntsrmsrket  Trading  System 
("ns**)  as  weB  as  agency  sMtket  and  marketable 
limit  orden  of  up  to  2J00  abases  ki  certain,  mcna 
actively  traded  issaee. 

*  The  release  tuimber,  which  was  incorrectly 
published  as  Securities  Exchange  Act  Release  No. 
3<M97.  WM  corrected  hr  57  PR  11352  (April  2. 1992). 


specialist's  post  and  whidi  does  not  appear 
on  Ae  BEACON  System's  Member  Firm 
Interface  Safe-Store  File  wiB  generaRy  be 
absorbed  by  Ae  specialist. 

Under  Ae  propoeed  rule;  the  entering 
member  wganization  *  (or  broker) 
would  be  IteUe,  and  thus  would  absorb 
losses  sustained,  for  all  ordors  entered 
m  Ae  system  vAich  do  not  appear  on 
Ae  Me^or  Firm  Interface  S^e-Stme 
File  ("Safe-Stme  File”).*  The  qiecialist 
would  assume  liabAty  for  all  orders 
designated  for  a  specific  specialist  post 
whi^  appear  on  Ae  Safe-^ore  Fil^  but 
which,  for  examf^  fail  to  readi  the 
specialist  post  for  mtecution.  > 

The  Cmnmission  notes  Aat  exdiange 
members  are  bound  by  the  constitutions, 
by-laws  and  rules  of  Ae  exchange  by 
virtue  of  their  membmrship-  Most  of  the 
exchanges  have  constitutianal  or  by-law 
provisioos  that  limit  the  exdiange'a 
iialxlity  for  damages  to  members  or 
memb«  organizations  from  Ae  use  or 
enjoyment  of  their  fadlities  to  situations 
where  damages  are  Ae  result  of  Ae 
willful  condi^  or  gross  negligence  cd 
exchange  per8<HineL‘'  hi  adAtion.  smne 
exchanges  have  spedfic  roles  omtaining 
disdaimers  for  Ae  operatioa  of  certain 
systems,  audi  as  order  routing  systems 
or  ITS.  For  examine,  a  substantially 
similar  rule  governs  UabAty  cm  the 
NY^*  Oth«  exchanges  also  have 
similar  rules  regarding  liability  for  order 
entry  and  execution  systems.* 

The  Commission  finds  that  the 
proposed  rule  change  is  consistmt  wiA 
Ae  requirements  of  the  Ad  and  the 
rules  emd  regulations  Aereunder 
applicable  to  a  national  securities 
exchange,  and,  in  particular,  wiA  the 
requirements  of  section  e(b).*®  In 
partkttlar,  the  Commission  believes  the 
proposal  is  consistent  wiA  the  section 
6(b)(5)  requirements  Aat  the  rules  of  an 
exchange  be  designed  to  foster 
cooperation  and  coordination  wiA 
person  engaged  in  regulating,  dearing. 
settling,  processing  mformation  wiA 
respect  to,  and  fadfitating  transactions 
in  securities  and  is  not  designed  to 


*  The  proposed  rule  wouM  garvem  liabihty 
between  BSE  members  and  member  organizations 
entering  orders  into  the  BEACON  system,  but  would 
not  affect  liability  lo  noo-iMmbcra. 

*  The  Safe-Store  File  ia  Ae  file  Aat  logs  all 
traoBactioBa  (etdan.  caKallalioiw  and  cancel 
former  orders  ("CFOs’*]]  as  they  are  received  by  Ac 
BSE*8  communications  software  from  Ae  member 
Erma.  See  letter  from  Karen  A.  Aluisa.  AltorMy. 
BSE  to  Mary  Ravell.  Branch  Chief.  SEC.  dated  April 
27.1992. 

^  See  e.g.,  BSE  Constitution.  Article  IX.  section  10 
and  New  York  Stock  Exchange  ("NYSE") 
Constitution,  Article  IL  Seetkm  4. 

•See  NYSE  Rule  123B(c). 

*  See  e.g.,  Amex  Rule  60. 

15  U.S.C  78f(b)  (ISBOJ. 
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permit  unfair  discrimination  between 
customers,  issuers,  brokers  or  dealers. 
The  Commission  believes  that  proposed 
Chapter  XXXIII,  section  7  of  the  BSE 
Rules  provides  appropriate  guidance  to 
members  and  member  organizations  as 
to  apportionment  of  any  losses  that  may 
be  sustained  due  to  order  entry  into  the 
BEACON  system.  Specifically,  the 
Commission  believes  that  the  proposed 
rule  should  foster  cooperation  by 
clarifying  both  exchange  and  member 
liability. 

The  Commission  also  notes  that  the 
BSE's  liability  disclaimer  for  member 
losses  resulting  from  the  use  of  the 
Exchange's  BEACON  system  and  the 
related  provision  governing  the 
apportionment  of  losses  among 
members  and  member  organizations  are 
both  limited  in  scope  to  losses  sustained 
by  members  and  member  organizations 
and  do  not  extend  to  customer-related 
losses.  As  exchange  rules  cannot 
regulate  non-member  behavior,  the 
BSE's  liability  provision  must  extend 
only  to  members.  Accordingly,  the 
Commission  finds  that  both  the  liability 
disclaimer  and  loss  apportionment 
provisions  of  section  7,  Chapter  XXXIII 
of  the  BSE  Rules  are  consistent  with 
section  6(b)(5)  of  the  Act,  *  ^  because 
they  are  not  designed  to  unfairly 
discriminate  among  customers,  issuers, 
brokers  or  dealers.  Moreover,  the 
Commission  believes  that  these  liability 
rules  generally  protect  investors  and  the 
public  interest,  and  encourage  the  use  of 
new  data  processing  and 
communications  techniques  to  facilitate 
economically  efficient  executions  of 
securities  transactions,  consistent  with 
section  11 A  of  the  Act,  *  * 

It  is  therefore  ordered,  pursuant  to 
section  19(b)(2)  of  the  Act,**  that  the 
proposed  rule  change  (SR-BSE-92-02)  is 
approved. 

For  the  Commission,  by  the  Division  of 
Maricet  Regulation,  pursuant  to  delegated 
authority.** 

Margaret  H.  McFarland, 

Deputy  Secretary. 

(FR  Doc.  92-11540  Filed  5-15-92;  8:45  am] 
BILUNQ  CODE  SOIO-OI-M 

(Rel.  No.  IC-18701;  611-61621 

Rousseau  Capital,  Inc.;  Application  for 
Deregistration 

May  11. 1992. 

AGENCY:  Securities  and  Exchange 
Commission  (“SEC"), 

'  •  15  U.S.C.  78f(b)(5)  (1988). 

•*  15  U.S.C.  78k-l  (1988). 

•»  15  U.S.C  788(b)(2)  (1968). 

“  17  CFR  200.30-3(a)(12)  (1991). 


action:  Notice  of  application  for 
deregistration  under  the  Investment 
Company  Act  of  1940  (“Act"). 

APPLICANT:  Rousseau  Capital  Inc. 
RELEVANT  ACT  SECTION:  Section  6(f). 
SUMMARY  OF  APPUCATION:  Applicant 
seeks  an  order  declaring  that  it  has 
ceased  to  be  an  investment  company. 
FILING  date:  The  application  on  Form 
N-8F  was  filed  on  January  7, 1992  and 
amended  and  restated  on  April  9, 1992 
and  May  5, 1992. 

HEARING  OR  NOTIFICATION  OF  HEARING: 

An  order  granting  the  application  will  be 
issued  unless  the  SEC  orders  a  hearing. 
Interested  persons  may  request  a 
hearing  by  writing  to  the  SEC's 
Secretary  and  serving  applicant  with  a 
copy  of  the  request,  personally  or  by 
mail.  Hearing  requests  should  be 
received  by  the  SEC  by  5:30  p.m.  on  June 
5, 1992,  and  should  be  accompanied  by 
proof  of  service  on  the  applicant,  in  the 
form  of  an  affidavit  or,  for  lavsryers,  a 
certiHcate  of  service.  Hearing  requests 
should  state  the  nature  of  the  writer's 
interest,  the  reason  for  the  request,  and 
the  issues  contested.  Persons  may  ‘ 
request  notiBcation  of  a  hearing  by 
writing  to  the  SEC's  Secretary. 
ADDRESSES:  Secretary,  SEC,  450  Fifth 
Street  NW.,  Washington,  DC  20549. 
Applicant.  450  Park  Avenue,  New  York. 
NY  10022. 

FOR  FURTHER  INFORMATION  CONTACT: 

Barry  A.  Mendelson,  StaB  Attorney,  at 
(202)  504-2284,  or  C.  David  Messman, 
Branch  Chief,  at  (202)  272-3016  (Division 
of  Investment  Management,  Office  of 
Investment  Company  Regulation). 
SUPPLEMENTARY  INFORMATION:  The 
following  is  a  summary  of  the 
application.  The  complete  application 
may  be  obtained  for  a  fee  at  the  SEC's 
Public  Reference  Branch. 

Applicant's  Representations 

1.  Applicant  is  an  open-end  non- 
diversified  management  investment 
company  incorporated  under  Maryland 
law  on  July  24, 1990.  Applicant 
registered  as  an  investment  company 
under  the  Act  on  August  28, 1990,  and 
filed  a  registration  statement  on  Form 
N-lA  under  the  Securities  Act  of  1933 
on  November  27, 1990.  The  registration 
statement  never  became  effective  and, 
accordingly,  applicant  never 
commenced  a  public  offering  of  its 
stock. 

2.  Applicant's  shares  were  distributed 
to  a  single  shareholder  in  three  private 
placements  that  occurred  on  August  29, 
1990,  December  31, 1990,  and  September 
4. 1991. 

3.  Pursuant  to  a  redemption  request  by 
applicant's  sole  shareholder,  applicant 


liquidated  its  portfolio  and  distributed 
its  assets  on  November  30, 1991.  As  of 
the  date  of  distribution,  the  net  assets  of 
applicant  totaled  $28,195,861,  of  which 
$28,195,436  was  distributed  in  a  lump 
sum  to  the  sole  shareholder,  and  $425 
was  retained  to  pay  custodial  fees. 

4.  Applicant  incurred  $6,400  in 
expenses  in  conjunction  with  its 
liquidation  and  dissolution,  which 
expenses  were  borne  by  applicant  (and 
thus  by  its  sole  shareholder).  The 
organizational  expenses  of  applicant 
amounted  to  $20,000  and  were  borne 
6xclusively  by  applicant's  adviser, 
Banque  Worms  Management 
Corporation. 

5.  As  of  the  date  of  the  amended 
application,  applicant  had  no 
shareholders,  assets,  or  liabilities, 
except  such  immaterial  liabilities  as 
may  be  incurred  in  the  winding  up  of  its 
affairs.  Applicant  is  not  a  party  to  any 
litigation  or  administrative  proceeding. 
Applicant  is  not  presently  engaged  in, 
nor  does  it  propose  to  engage  in,  any 
business  activities  other  than  those 
necessary  for  the  winding  up  of  its 
affairs.  Applicant  intends  to  file  articles 
of  dissolution  shortly. 

For  the  Commission,  by  the  Division  of 
Investment  Management,  under  delegated 
authority. 

Margaret  H.  McFarland, 

Deputy  Secretary. 

[FR  Doc.  92-11541  Filed  5-15-82;  8:45  am] 
BILUNQ  CODE  SOKMII-M 


SMALL  BUSINESS  ADMINISTRATION 

Region  IX  Advisory  Council  Meeting 

The  U.S.  Small  Business 
Administration  Region  IX  Advisory 
Council,  located  in  the  geographical  area 
of  San  Diego,  will  hold  a  public  meeting 
at  8:30  a.m.  on  Wednesday,  May  27, 

1992,  in  the  Federal  Building,  680  Front 
Street,  San  Diego.  California,  room  2rS- 
14,  to  discuss  such  matters  as  may  be 
presented  by  members,  staff  of  the  U.S. 
Small  Business  Administration,  or 
others  present. 

For  further  information,  write  or  call 
Mr.  George  P.  Chandler,  Jr.,  District 
Director,  U.S.  Small  Business 
Administration,  880  Front  Street,  Suite 
4-S-29,  San  Diego,  California  92188, 

(619)  557-7252. 

Dated:  May  7. 1992. 

Caroline  J.  Beeson, 

Assistant  Administrator,  Office  of  Advisory 
Councils. 

[FR  Doc.  92-11616  Filed  5-15-92;  8:45  am] 
BILUNQ  CODE  a02$-01-M 
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Region  X  Advisory  Councii  Meeting 

The  U.S.  Small  Business 
Administration  Region  X  Advisory 
Council,  located  in  the  geographical  area 
of  Boise,  will  hold  a  public  meeting  at 
9:30  a.m-.  on  Tuesday.  June  2, 1992,  at 
the  Sundowner  Trolley  Square,  in  Room 
8, 117  S.  9th  Avenue,  Caldwell,  Idaho,  to 
discuss  such  matters  as  may  be 
presented  by  members,  staff  of  the  U.S. 
Small  Business  Administration,  or 
others  present. 

For  further  information,  write  or  call 
Mr.  Thomas  E.  Bergdoll,  Jr.,  District 
Director,  U.S.  Small  Business 
Administration.  1020  Main  Street,  Suite 
290,  Boise,  Idaho  83702,  (208)  334-9641. 

Dated:  May  4, 1992. 

Caroline ).  Beeson, 

Assistant  Administrator,  Office  of  Advisory 
Councils. 

[FR  Doc.  92-11617  Filed  5-15-92:  8:45  am] 
BILUNQ  CODE  S02S-01-M 


Region  VI  Advisory  Councii  Meeting 

The  U.S.  Small  Administration  Region 
VI  Advisory  Coimcil,  located  in  the 
geographical  area  of  Houston,  will  hold 
a  public  meeting  at  9  a.m.  of  Friday,  May 
29, 1992,  in  the  conference  room  at  the 
Small  Business  Administration  District 
Office  located  at  9301  Southwest 
Freeway,  suite  550,  Houston,  Texas,  to 
discuss  such  matters  as  may  be 
presented  by  members,  staff  of  the  U.S. 
Small  Business  Administration,  or 
others  present. 

For  further  information,  write  or  call 
Mr.  Milton  Wilson,  Jr.,  District  Director, 
U.S,  Small  Business  Administration, 

9301  Southwest  Freeway,  Suite  550, 
Houston,  Texas  77074-1591,  (713)  953- 
5900. 

Dated:  May  7. 1992. 

Carolina  J.  Beeson, 

Assistant  Administrator,  Off  ice  of  Advisory 
Councils. 

(FR  Doc.  92-11618  Filed  5-15-92;  8:45  am] 
BILUNO  CODE  8025-01-M 


DEPARTMENT  OF  STATE 

[Public  Notice  1627] 

Shipping  Coordinating  Committee, 
Subcommittee  on  Safety  of  Life  at  Sea 
and  Associated  Bodies,  Working 
Group  on  Stability  and  Load  Lines  and 
on  Fishing  Vessels  Safety;  Meeting 

The  Working  Group  on  Stability  and 
Load  Lines  and  on  Fishing  Vessels 
Safety  of  the  Subcommittee  on  Safety  of 
Life  at  Sea  (SOLAS)  will  conduct  an 
open  meeting  on  June  5, 1992  at  1  p.m.  ini 


room  4315  at  Coast  Guard  Headquarters, 
2100  Second  Street,  SW.,  Washington, 
DC. 

The  purpose  of  this  Working  Group 
meeting  is  to  discuss  the  outcome  of  the 
36th  Session  of  the  International 
Maritime  Organization  (IMO) 
Subcommittee  on  Stability  and  Load 
Lines  and  on  Fishing  Vessels  Safety 
(SLF),  which  was  held  February  3  to  7. 
1992,  and  preparations  for  the  37th 
Session  of  the  IMO  SLF.  which  is 
scheduled  for  January  11  to  15, 1993. 

Items  of  discussion  will  include  the 
following:  subdivision  and  damage 
stability  standards  of  passenger  ships; 
harmonization  of  probabilistic  damage 
stability. 

Members  of  the  public  may  attend  this 
meeting  up  to  the  seating  capacity  of  the 
room. 

For  further  information  on  this  SLF 
Working  Group  meeting,  contact  Mr.  H. 
P.  Cojeen  or  Nto.  W.  M.  Hayden  at  (202) 
267-2988;  U.S.  Coast  Guard 
Headquarters  (G-MTH),  2100  Second 
Street,  SW.,  Washington,  DC  20593- 
0001. 

Dated:  May  7, 1992. 

Geoffrey  Ogden, 

Chairman,  Shipping  Coordinating  Committee. 
[FR  Doc.  92-11552  Filed  5-15-92;  8:45  am] 
BILUNQ  CODE  4710-07-M 


Office  of  the  Under  Secretary  for 
Intemationai  Security  Affairs 

[Public  Notice  1626] 

Determination  Regarding  Missile 
Technology  Proliferation  Activities  of 
Foreign  Persons 

Pursuant  to  section  73(a)(1)  of  the 
Arms  Export  Control  Act  (22  U.S.C. 
2797b(a)(l)),  section  llB(b)(l)  of  the 
Export  Administration  Act  of  1979  (50 
U.S.C.  app.  2410b(b)(l)).  and  sections 
1702  and  1703  of  the  National  Defense 
Authorization  Act  for  Fiscal  Year  1990- 
91  (Pub.  L  101-510),  and  the  President’s 
Memorandum  Delegation  of  Authority  of 
June  25, 1991,  and  for  the  reasons  stated 
in  the  accompanying  justiffcation,  I 
hereby  determine  that  the  following 
foreign  persons  have  engaged  in  missile 
technology  proliferation  activities  that 
warrant  the  sanctions  described  in 
sections  73(a)(2)(B)  and  73(a)(2)(C)  of 
the  Arms  Export  Control  Act  (22  U.S.C. 
2797b(a)(2)(B)  and  2797b(a)(2)(C))  and 
sections  llB(b)(l)(B)(ii)  and 
llB(b)(l)(B)(iii)  of  the  ^port 
Administration  Act  of  1979  (50  U.S.C. 
app.  2410b(b)(l)(B)(ii)  and 
2410b(b)(l)(B)(iii)): 

1.  Glavkosmos  (Russia). 


gli43 


2.  Indian  Space  Research 
Organization  (India). 

Sanctions  shall  be  implomeiited  as 
provided  in  the  President’s  June  25, 1991 
Memorandum  Delegation,  and  the 
Assistant  Secretary  of  State  for  Politico- 
Military  Affairs  shall  ensure  that  an 
appropriate  notice  is  published  in  the 
Federal  Register. 

Dated:  May  6, 1992. 

Reginald  Bartholomew, 

Under  Secretary  Ambassador. 

Justification 

Section  73(a)(1)  of  the  Arms  Export 
Control  Act  (22  U.S.C.  2797b(a)(l))  and 
section  llB(b)(l)  of  the  Export 
Administration  Act  of  1979  (50  U.S.C. 
app.  2410b(b)(l)),  as  amended  by 
sections  1702  and  1703  of  the  National 
Defense  Authorization  Act  for  Fiscal 
Year  1990-91  (NDAA)  (Pub.  L  101-510), 
direct  the  President  to  impose  trade 
sanctions  against  “foreign  persons’’ 
(including  private  orparastatal 
companies)  under  certain  , 
circumstances. 

Specifically,  sanctions  must  be 
imposed  if  the  President  determines  that 
a  foreign  person,  without  authorization 
from  a  country  that  is  a  member  of  the 
Missile  Technology  Control  Regime 
(MTCR),  has,  after  November  5, 1990, 
knowingly  exported,  transferred,  or 
otheiwise  engaged  in  the  trade  of, 

MTCR  Annex  items  that  contribute  to 
the  design,  development,  or  production 
in  a  non-MTCR  country  of  missiles 
covered  by  the  MTCR.  Conspiracy  and 
attempts  to  engage  in,  and  facilitation 
of,  such  activities  also  must  be 
sanctioned  under  the  legislation. 
Sanctions  must  be  imposed  not  only  on 
the  primary  exporter,  but  also  on  any 
freight  forwarder,  designated  exporting 
agent,  consignee,  or  end  user  involved  in 
the  transaction.  Authority  to  make  the 
determinations  described  above  has 
been  delegated  to  the  Secretary  of  State 
by  a  Presidential  Memorandum 
Delegation  of  Authority  signed  on  Jime 
25, 1991.  The  Secretary  of  State  has 
redelegated  this  authority  to  the  Under 
Secretary  for  Intemationai  Security 
Affairs  on  July  1, 1991. 

When  a  determination  is  made  under 
either  the  Arms  Export  Control  Act  or 
the  Export  Administration  Act  of  1979, 
the  following  sanctions  must  be 
imposed: 

— ^For  transfers  involving  items  in 
Category  1  of  the  MTCR  Annex  (i.e., 
rocket  systems  and  major  subsystems 
usable  in  such  systems  which  are 
capable  of  delivering  at  least  a  500 
kilogram  payload  to  a  range  of  at  least 
300  kilometers),  the  U.S.  Government 
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must  deny  for  at  least  two  years  all 
procurement  contracts  and  export 
licenses  to  the  sanctioned  entity. 

— For  transfers  invovling  items  in 
Category  n  of  the  MTCR  Annex  (Le.. 
items  usable  in  Caterory  I  systems 
and  subsystems,  such  as  propulsion 
components,  launch  support 
equipment  fli^t  control  systems,  and 
test  facilities  and  equipment),  the  U.S. 
Government  must  deny  for  two  years 
procurement  contracts  and  export 
licenses  for  MTCR  Annex  items  to  the 
sanctioned  entity. 

— For  transfers  deemed  to  have 
“substantially  contributed  to  the 
design,  development,  or  production  of 
a  missile  in  a  country  that  is  not  an 
MTCR  adherent,”  the  U.S. 
Government  must  prohibit  for  two 
years  the  importation  of  any  goods 
into  the  United  States  from  the 
entities  involved. 

The  United  States  Government  has 
evidence  that  a  Russian  entity, 
GLAVKOSMOS,  has  conspired  to 
transfer  MTCR  Annen  Category  I  items 
to  the  Indian  Space  Research 
Organization  (ISRO),  and  that  this 
transfer,  if  carried  out  would 
substantially  contribute  to  the  design, 
development,  or  production  of  missiles 
in  India. 

Based  on  this  information,  tire  Under 
Secretary  of  State  for  International 
Security  Af^irs  has  determined  that 
both  entitites  have  engaged  in  activities 
that  warrant  the  following  sanctions; 

— Denial  of  licenses  for  exports  to  the 
sanctioned  entities  for  two  years; 

— Denial  of  USG  contracts  for  two 
years; 

— A  ban  on  importation  to  the  United 
States  of  products  produced  these 
entities  for  two  years. 

[FR  Doc.  92-11551  Filed  5-15-92;  9:45  an] 
BILUNQ  CODE  471S-W-M 


DEPARTMENT  OF  TRANSPORTATION 

National  Highway  Traffic  Safety 
Adminishation 

(Docket  No.  92-09;  Notice  21 

Uniroyal  Goodrich;  Grant  of  Petition 
for  Determination  of  Inconsequentlai 
NoncompHance 

This  notice  grants  the  petition  by 
Michelin  Technical  Services,  Inc.  of 
Greenville.  South  Carolina,  on  behalf  of 
Uniroyal  Goodridi  Tire  Company  of 
Akron.  Ohio  for  a  determination  that  a 
failure  to  comply  with  49  CFR  571.119. 
“New  Pneumatic  Tires  For  Vehicles 
Other  Than  Passenger  Cars,”  is 


inconsequential  as  it  relates  to  motor 
vehicle  safety. 

Notice  of  receipt  of  the  petition  was 
published  on  February  27, 1992,  and  an 
opportunity  afiorded  for  comment  (57  FR 
6766). 

Michelin  determined  that  2,177 
Uniroyal  LT  245/75R16  LRC  Laredo  LTC 
raised  white  letter  tires  were  marked 
with  the  incorrect  maximum  load  rating, 
inflation  pressure  and  ply  rating 
markings  on  the  inside  sidewall.  The 
inside  sidewall  was  marked  as  follows: 

Load  Range  E-Max.  load  single-1380 
Kg  (3042  pounds)  at  550  Kpa  (80  psi) 
c^d 

Max.  load  dual-1280  Kg  (2778  pounds) 
at  550  Kpa  (80  psi)  cold. 

The  correct  markings  is  as  follows: 

Load  Range  C-Max  load  single-1000 
kg  (2205  pounds)  at  350  kpa  (50  psi) 
cold. 

Max  load  dual-910  kg  (2006  pounds)  at 
350  kpa  (50  psi)  cold. 

Michelin  supported  its  petition  with 
the  following: 

1.  The  load  range  appears  twice  on 
both  sidewalls  in  small  letters  near  the 
load  and  inflation  pressure  markings 
and  in  larger  letters  near  the  tire  size 
designation.  Only  the  load  range 
marking  in  small  letters  on  the  inside 
sidewedl  is  in  error.  The  larger  marking, 
which  is  more  likely  to  be  used,  is 
correct. 

2.  The  tires  mounted  on  the  GMC 
trucks  are  correctly  marked  on  the 
raised  white  letter  side  which  faces 
outward.  4t  is  unlikely  that  anyone 
would  refer  to  the  information  on  the 
inside  sidewall  while  the  tire  is 
mounted.  Further,  the  consumer  is 
directed  by  the  vehicle  owner’s  manual 
to  refer  to  the  tire  placard  in  the  vehicle 
for  correct  loachng  and  tire  inflation 
information. 

3.  The  tires  sold  as  replacement  tires 
have  the  correct  information  on  the 
paper  label  affixed  to  the  tread  which  is 
the  primary  source  of  information  before 
a  tire  is  mounted.  Since  raised  white 
letters  are  a  feature  for  which  a 
customer  pays  a  premium,  it  is  unlikely 
that  these  tires  would  be  moimted  with 
blackwall  out.  so  once  again,  the 
information  facing  outward  would  be 
correct. 

Michelin  tested  two  of  the 
noncompliant  tires  to  the  strength  and 
endurance  requirements  of  FMVSS  No. 
119.  The  tires  were  tested  at  the  higher 
load  range  E  load  and  tires  were  tested 
at  the  higher  load  range  E  load  and 
inflation  pressure  and  exceeded  all  the 
test  requirements,  according  to  Michelin. 
The  test  results  were; 


Endurance:  Tire  No.  1  was  tested  for 
the  required  47  hours  and  then  run  to 
destruction  which  occurred  at  86.8 
hours,  which  is  64  percent  beyond  the 
test  requirement.  Tire  No.  2  was  tested 
for  the  requked  47  hours  then  run  to 
destruction  which  occurred  at  84.2  hours 
which  is  00  percent  beyond  the  test 
requirement 

Strength:  The  required  minimum  static 
breaking  energy  for  load  range  E  is  5,160 
inch-pounds.  Tire  No.  1  averaged  5.985 
inch-pounds  while  Tire  No.  2  averaged 
6,119  inch-pounds.  Michelin  believes  the 
test  results  demonstrate  that  even  in  the 
highly  unlikely  event  the  tires  were  run 
at  the  conditions  indicated  by  tiie 
incorrect  marking,  they  would  not 
present  a  safety  problem. 

One  comment  was  received  on  the 
petition,  from  General  Motors 
Corporation  (GM).  which  supported  it. 
GM  agreed  with  foe  petitioner’s 
arguments,  and  commented  that  the 
situation  was  analogous  to  one  that 
occurred  with  Dunlop  Tire  &  Rubber  Co. 
(Docket  IP82-9)  in  which  the  company 
also  provided  tires  with  raised  lettering 
with  inacciirate  markings  on  the  inside 
of  the  8idew2dL  NHTSA  granted  the  ^ 
petition. 

Having  considered  this  matter. 
NHTSA  does  not  recall  a  labelling 
noncompliance  of  the  magnitude  of  this 
petitioner’s,  in  which  the  incorrect 
information  is  so  at  variance  with  the 
correct  information  that  is  labelled 
elsewhere  on  the  tire.  However,  three  of 
the  four  blocks  of  information  are 
correct,  and  the  public  has  the 
assurances  of  the  petitioner  that  the 
tires  pass  the  requirements  of  Standard 
No.  19  for  strength  and  endurance, 
should  the  incorrect  inflation  pressure 
and  load  range  be  used.  Finally,  as  GM 
has  commented,  the  side  that  contains 
the  incorrect  infonnation  is  the  side 
most  likely  to  be  mounted  inboard,  and 
unlikely  to  be  consulted  for  infonnation. 

In  consideration  of  the  foregoing,  it  is 
hereby  found  that  the  petitioner  has  met 
its  burden  of  persuasion  that  the 
noncompliance  herein  described  is 
inconsequential  as  it  relates  to  motor 
vehicle  safety,  and  its  petition  is 
granted. 

Authority:  15  U.&C.  1417;  delegations  of 
authority  at  49  CFR  1.50  and  49  CFR  501.8. 

Issued  OB  May  12. 1982. 

Barry  Felrke. 

Associate  Administrator  for  Rulemaking. 

[FR  Doc.  92-11542  Filed  5-15-92;  8:45  am) 
BIUJNO  CODE  4S1»-SS-« 
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DEPARTMENT  OF  THE  TREASURY 

Office  of  the  Secretary 

[Department  Circular— Public  Debt  Series- 
No.  19-92,  (CUSIP  No.  912827  F6  41 

Treasury  Notes  of  May  31, 1997,  Series 
M-1997 

Washington,  May  13, 1992. 

1.  Invitation  for  Tenders 

1.1.  The  Secretary  of  the  Treasury, 
under  the  authority  of  Chapter  31  of 
Title  31  United  States  code,  invites 
tenders  for  United  States  securities,  as 
described  above  and  in  the  offering 
announcement,  hereafter  referred  to  as 
Notes.  The  Notes  will  be  sold  at  auction, 
and  bidding  will  be  on  a  yield  basis. 
Payment  will  be  required  at  the  price 
equivalent  of  the  yield  of  each  accepted 
bid.  The  interest  rate  on  the  Notes  and 
the  price  equivalent  of  each  accepted 
bid  will  be  determined  in  the  manner 
described  below.  Additional  amounts  of 
the  Notes  may  be  issued  to  Federal 
Reserve  Banks  for  their  own  account  in 
exchange  for  maturing  Treasury 
securities.  Additional  amounts  of  the 
Notes  may  also  be  issued  at  the  average 
price  to  Federal  Reserve  Banks,  as 
agents  for  foreign  and  international 
monetary  authorities. 

2.  Description  of  Securities 

2.1.  The  issue  date  and  maturity  date 
of  the  Notes  are  stated  in  the  offering 
announcement.  The  Notes  will  accrue 
interest  h'om  the  issue  date.  Interest  will 
be  payable  on  a  semiannual  basis  as 
described  in  the  offering  announcement 
through  the  date  that  the  principal 
becomes  payable.  The  Notes  will  not  be 
subject  to  call  for  redemption  prior  to 
maturity.  In  the  event  any  payment  date 
is  a  Saturday,  Sunday,  or  other 
nonbusiness  day,  the  amount  due  will 
be  payable  (without  additional  interest) 
on  the  next  business  day. 

2.2.  The  Notes  will  be  issued  only  in 
book-entry  form  in  the  minimum  and 
multiple  amounts  stated  jn  the  offering 
announcement.  They  will  not  be  issued 
in  registered  dehnitive  or  in  bearer  form. 

2.3.  The  Department  of  the  Treasury’s 
general  regulations  governing  United 
States  securities,  i.e..  Department  of  the 
Treasury  Circular  No.  300,  current 
division  (31  CFR  part  306),  as  to  the 
extent  applicable  to  marketable 
securities  issued  in  book-entry  form,  and 
the  regulations  governing  book-entry 
Treasury  Bonds,  Notes,  and  Bills,  as 
adopted  and  published  as  a  final  rule  to 
govern  securities  held  in  the  TREASURY 
DIRECT  Book-entry  Securities  System  in 
Department  of  the  Treasury  Circular, 
Debt  Series,  No.  2-86  (31  CFR  part  357), 


apply  to  the  Notes  offered  in  this 
circular. 

3.  Sale  Procedures 

3.1.  Tenders  will  be  received  at 
Federal  Reserve  Banks  and  Branches 
and  at  the  Bureau  of  the  Public  Debt, 
Washington,  DC  20239-1500.  The  closing 
times  for  the  receipt  of  noncompetitive 
and  competitive  tenders  are  specified  in 
the  offering  announcement. 
Noncompetitive  tenders  will  be 
considered  timely  if  postmarked  (U.S. 
Postal  Service  cancellation  date)  no 
later  than  the  day  prior  to  the  auction 
and  received  no  later  than  close  of 
business  on  the  issue  day. 

3.2.  The  par  amount  of  Notes  bid  for 
must  be  stated  on  each  tender.  The 
minimum  bid  is  stated  in  the  offering 
announcement,  and  larger  bids  must  be 
in  multiples  of  that  amount. 

3.3.  Competitive  bids  must  also  show 
the  yield  desired,  expressed  in  terms  of 
an  annual  yield  with  two  decimals,  e.g., 
7.10%.  Fractions  may  not  be  used.  A 
single  bidder,  as  defined  in  Treasury's 
single  bidder  guidelines  contained  in 
Attachment  A  to  this  circular,  may 
submit  bids  at  more  than  one  yield. 
However,  at  any  one  yield,  the  Treasury 
will  not  recognize  any  amount  tendered 
by  a  single  bidder  in  excess  of  35 
percent  of  the  public  offering  amount.  A 
competitive  bid  by  a  single  bidder  at 
any  one  yield  in  excess  of  35  percent  of 
the  public  offering  will  be  reduced  to 
that  amount. 

3.4.  Noncompetitive  tenders  do  not 
specify  a  yield.  A  single  bidder  should 
not  submit  a  noncompetitive  tender  for 
more  than  $5,000,000.  A  noncompetitive 
bid  by  a  single  bidder  in  excess  of 
$5,000,000  will  be  reduced  to  that 
amount.  A  bidder,  whether  bidding 
directly  or  through  a  depository 
institution  or  a  government  securities 
broker/dealer,  may  not  submit  a 
noncompetitive  bid  for  its  own  account 
in  the  same  auction  in  which  it  is 
submitting  a.  competitive  bid  for  its  own 
account.  A  bidder  may  not  submit  a 
noncompetitive  bid  if  the  bidder  holds  a 
position,  in  the  Notes  being  auctioned, 
in  “when-issued"  trading,  or  in  futures 
or  forward  contracts.  A  noncompetitive 
bidder  may  not  enter  into  any  agreement 
to  purchase  or  sell  or  otherwise  dispose 
of  the  security  being  auctioned,  nor  may 
it  commit  to  sell  the  security  prior  to  the 
designated  closing  time  for  receipt  of 
competitive  bids. 

3.5.  The  following  institutions  may 
submit  tenders  for  accounts  of 
customers:  depository  institutions,  as 
described  in  section  19(b)(1)(A), 
excluding  those  institutions  described  in 
subparagraph  (vii),  of  the  Federal 
Reserve  Act  (12  U.S.C.  461(b)(1)(A)):  and 


government  securities  broker/dealers 
that  are  registered  with  the  Securities 
and  exchange  Commission  or  noticed  as 
government  securities  broker/dealers 
pursuant  to  Section  15C(a)(l)  of  the 
Securities  Exchange  Act  of  1934.  Others 
are  permitted  to  submit  tenders  only  for 
their  own  account.  A  submitter,  if 
bidding  competitively  for  customers, 
must  include  a  customer  list  with  the 
tender  giving,  for  each  customer,  the 
name  of  the  customer  and  the  amount 
bid.  A  separate  tender  and  customer  list 
should  be  submitted  for  each 
competitive  yield.  For  noncompetitive 
bids,  the  customer  list  must  provide,  for 
each  customer,  the  name  of  the  customer 
and  the  amount  bid.  For  mailed  tenders, 
the  customer  list  must  be  submitted  with 
the  tender.  For  other  than  mailed 
tenders,  the  customer  list  should 
accompany  the  tender.  If  the  customer 
list  is  not  submitted  with  the  tender, 
information  for  the  list  must  be  complete 
and  available  for  review  by  the  deadline 
for  submission  of  noncompetitive 
tenders.  The  customer  list  should  be 
received  by  the  Federal  Reserve  Bank 
on  auction  day.  All  competitive  and 
noncompetitive  bids  submitted  on 
behalf  of  trust  estates  must  provide,  for 
each  trust  estate,  the  name  or  title  of  the 
trustee(s),  a  reference  to  the  document 
creating  the  trust  with  the  date  of 
execution,  and  the  employer 
identification  number  of  Ae  trust. 
Customer  bids  may  not  be  aggregated  on 
the  customer  list.  The  customer  list  must 
include  customers  and  customers  of 
those  customers,  where  applicable. 

3.6.  A  competitive  single  bidder  must 
report  its  net  long  position  if  the  total  of 
all  its  bids  for  the  security  being  offered 
and  its  net  position  in  the  security 
equals  or  exceeds  $2  billion,  with  the 
position  to  be  determined  as  of  one  half- 
hour  prior  to  the  closing  time  for  the 
receipt  of  competitive  tenders.  A  net 
long  position  includes  positions,  in  the 
security  being  auctioned,  in  “when- 
issued"  trading,  and  in  futures  and 
forward  contracts.  Bidders  who  meet 
this  reporting  requirements  and  are 
customers  of  a  depository  institutions  or 
a  government  securities  broker/dealer 
must  report  their  positions  through  the 
institution  submitting  the  bid  on  their 
behalf.  , 

3.7.  Tenders  from  bidders  who  are 
making  payment  by  charge  to  a  funds 
account  at  a  Federal  Reserve  Bank  and 
tenders  from  bidders  who  have  an 
approved  autocharge  agreement  on  file 
at  a  Federal  Reserve  Bank  will  be 
received  without  deposit.  In  addition, 
tenders  from  States,  and  their  political 
subdivisions  or  instrumentalities:  public 
pension  and  retirement  and  other  public 
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funds;  international  organizations  hi 
which  the  United  States  holds 
membership;  fmeign  central  banks  and 
foreign  states;  and  Federal  Reserve 
Banks  will  be  received  without  deposit 
Tenders  from  all  others,  including 
tenders  submitted  for  Notes  to  be 
maintained  on  die  book-entry  records  of 
the  Department  of  the  Treasury,  must  be 
accompanied  by  full  payment  for  the 
amount  of  Notes  applied  for,  ch  by  a 
guarantee  from  a  cmnmercial  baidc  or  a 
primary  dealer  of  5  percent  of  the  par 
amount  applied  for. 

3.8.  After  the  deadline  for  receipt  of 
competitive  tenders,  there  will  be  a 
public  announcement  of  the  amount  and 
yield  range  of  accepted  bids.  Subject  to 
the  reservations  expressed  in  Section  4, 
noncompetitive  bids  will  be  accepted  in 
full,  and  then  competitive  bids  will  be 
accepted,  starting  with  those  at  the 
lowest  yields,  through  successive^ 
higher  yields  to  the  extent  required  to 
attain  the  amount  offered.  Bids  at  the 
highest  accepted  yield  will  be  prorated 
if  necessary.  After  the  determination  is 
made  as  to  which  bids  are  accepted,  an 
interest  rate  will  be  established,  at  a  % 
of  one  percent  increment  which  results 
in  an  equivalent  average  accepted  price 
close  to  100.000  and  a  lowest  accepted 
price  above  the  original  issue  discount 
limit  That  stated  rate  of  interest  will  be 
paid  on  all  of  the  Notes.  Based  on  such 
interest  rate,  the  price  on  each 
competitive  tender  allotted  will  be 
determined  and  each  successful 
competitive  bidder  will  be  required  to 
pay  the  price  equivalent  to  the  yield  bid. 
Those  submitti^  noncompetitive  bids 
will  pay  the  price  equivalent  to  the 
wei^ted  average  yield  of  accepted 
competitive  bids.  Price  calculations  will 
be  carried  to  three  decimal  places  on  die 
basts  of  price  per  hundred,  e.g.,  99.923, 
and  the  determinations  of  die  Secretary 
of  the  Treasury  shall  be  final  If  the 
amount  of  noncompetitive  bids  received 
would  absorb  all  or  most  of  the  offering, 
competitive  bids  will  be  accepted  in  an 
amount  sufficient  to  provide  a  fair 
determination  of  the  yield.  Bids  received 
from  Federal  Reserve  Banks  will  be 
accepted  at  the  price  equivalent  to  die 
weighted  average  yield  of  accepted 
competitive  bids. 

3.9.  No  single  bidder  will  be  aWarded 
securities  in  an  amount  exceeding  35 
percent  of  the  public  o^rmg.  The 
determination  of  the  maximum  award  to 
a  sin^  bidder  will  take  into  account  the 
bidder’s  net  long  position,  if  the  bidder 
has  been  obliged  to  report  its  position 
per  the  requirements  outlined  in  section 
3.6. 


3.10.  Notice  of  awards  will  be 
provided  by  a  Federal  Reserve  Bank  or 
Branch  or  the  Bureau  of  die  Public  Debt 
to  bidders  who  have  submitted  accepted 
competitive  bids,  whether  for  their  own 
account  or  for  the  account  of  customers. 
Those  submitting  noncompetitive  bids 
will  be  notified  only  if  the  bid  is  not 
acc^ed  in  full  or  when  the  price  at  the 
average  yield  is  over  par.  No  Later  than 
12  noon  local  time  on  the  day  following 
the  auction,  the  appropriate  Federal 
Reserve  Bank  will  notify  each 
depository  institution  that  has  entered 
into  an  autocharge  agreement  with  a 
bidder  as  to  the  amount  to  be  charged  to 
the  institution’s  funds  account  at  the 
Federal  Reserve  Bank  on  the  issue  date. 
Any  customer  that  is  awarded  $500 
million  or  more  of  securities  must 
furnish,  no  later  than  10  ajn.  local  time 
on  the  day  following  the  auction,  written 
confirmation  of  its  bid  to  the  Federal 
Reserve  Bank  or  Branch  where  the  bid 
was  submitted.  A  depository  institution 
or  government  securities  br^er/dealer 
submitting  a  bid  for  a  customer  is 
responsitue  for  notifying  its  customer  of 
this  requirement  if  the  customer  is 
award^  $500  miUion  or  more  of 
securities  as  a  result  of  bids  submitted 
by  the  depository  institution  or 
government  securities  broker/dealer. 

4.  Reservations 

4.1.  ’Ihe  Secretary  of  the  Treasury 
expressly  reserves  the  right  to  accept  or 
reject  any  or  all  bids  in  i^ole  or  in  part, 
to  allot  more  or  less  than  the  amornit  of 
Notes  specified  in  the  offering 
announcement  and  to  make  Afferent 
percentage  allotments  to  various  classes 
of  applicants  when  the  Secretary 
considers  it  in  the  public  interest  The 
Secretary’s  action  undm*  this  Section  is 
final 

5.  Payment  and  Delivery 

5.1.  Settlement  for  the  Notes  allotted 
must  be  made  timely  at  the  Federal 
Reserve  Bank  or  Branch  or  at  the  Bureau 
of  the  Public  Debt,  wherever  the  tender 
was  submitted.  Settlement  on  Notes 
allotted  will  be  made  by  a  charge  to  a 
funds  account  or  pursuant  to  an 
approved  autocharge  agreement,  as 
provided  In  section  3.7.  Settlement  on 
Notes  allotted  to  institutional  investms 
and  to  others  whose  tenders  are 
accompfinied  by  a  guarantee  as 
provided  in  section  3J.  must  be  made  or 
completed  on  or  before  the  issue  date. 
Payment  in  full  must  accompany  tenders 
submitted  by  all  other  investors. 
Payment  must  be  in  cash;  in  other  funds 
immediately  available  to  the  Treasury; 


in  Treasury  notes  or  bonds  maturing  on 
or  before  the  settlement  date  but  which 
are  not  overdue  as  defined  in  the 
general  regulations  governing  United 
States  securities;  or  1^  check  drawn  to 
the  order  of  the  institution  to  which  the 
tender  was  submitted,  which  must  be 
received  from  institutional  investors  by 
the  time  stated  in  the  offering  - 
announcement.  When  payment  has  been 
submitted  with  the  tender  and  the 
purchase  price  of  the  Notes  allotted  is 
over  par.  settlement  for  the  premium  . 
must  be  completed  timely,  as  specified 
above.  When  payment  has  been 
submitted  with  the  tender  and  the 
purchase  price  is  under  par,  the  discount 
will  be  remitted  to  the  bidder. 

5.2.  In  every  case  where  full  payment 
has  not  been  completed  on  time,  an 
amount  of  up  to  5  percent  of  the  par 
amoimt  of  Notes  allotted  may.  at  the 
discretion  of  the  Secretary  of  the 
Treasury,  be  forfeited  to  the  United 
States. 

5.3.  Registered  definitive  securities 
tendered  in  payment  for  the  Notes 
allotted  and  to  be  held  fai  TREASURY 
DIRECT  are  not  required  to  be  assigned 
if  the  inscription  on  the  registered 
definitive  security  is  identical  to  the 
registration  of  the  Note  being  purchased. 
In  any  such  case,  the  tender  form  used 
to  place  the  Notes  allotted  in 
TREASURY  DIRECT  must  be  completed 
to  show  all  the  Information  required 
thereon,  or  the  TREASURY  DIRECT 
account  numbm:  previously  obtained. 

6.  General  Provisions 

6.1.  As  fiscal  agents  of  the  United 
States,  Federal  Reserve  Banks  are 
authorized,  as  directed  by  the  Secretary 
of  the  Treasury,  to  receive  tenders,  to 
make  allotments,  to  issue  such  notices 
as  may  be  necesseuy.  to  receive 
payment  for,  and  to  issue,  maintain, 
service,  and  make  payment  on  the 
Notes. 

6.2.  *1110  Secretary  of  the  Treasury 
may  at  any  time  suf^lement  or  amend 
proviskms  of  this  circular  if  such 
supplements  or  amendments  do  not 
adversely  affect  existing  rights  of 
holders  of  the  Notes.  PuUic 
announcement  of  such  changes  will  be 
promptly  provided. 

6.3.  *1110  Notes  issued  under  this 
circular  shall  be  obligations  of  the 
United  States,  and.  therefore,  the  fiilth  of 
the  United  States  Government  is 
pledged  to  pay.  in  legal  tender,  principal 
and  interest  on  the  Notes. 


FMhrri  Reseller  /  VoL  S7,  No.  90  /  Monday^  IS,  1902  /  NoHcmm 


21147 


6.4.  Attadhiaont  A  and  Sie  offering 
annooncement  are  fneoqwraled  as  peri 
of  diit  ckcalar. 

Marcus  W.  Page. 

Acting  Fiacat  Assistant  Secretaiy. 

nwssurjr^SmgkBiddhrCvadeiioesfor 
Nomcampetitime  Bidding  in  All  Tretmtny 
Security  Auctions 

The  investor  categories  isled  below  dafiae 
what  constitutes  a  single  aonoowpetittve- 
bidder. 

(1)  Bank  Holding  Cojnpcuues  and 
Subsidiaries — A  bank  hiding  company 
(indudee  the  oonitpany  and/or  one  or  more  of 
its  subsidiaries,  wbel^r  or  not  organized  as 
separate  entities  under  applicable  law). 

{2^  Bordamd  Branches— A  pmmibanik  ~ 
(lucfades  tfae  parent  aad/oc  one  or  store  «f  its 
branches.  wbeCber  or  got  orgaoised  as 
separate  entities  under  appbcable  kw|. 

Thrift  Inetitutiom  andBraoohes — A 
thrift  iostUatioo,  such  as  s  ssviags  and  loan 
association,  credit  union,  aavln^  bank,  or 
other  similar  eoti^  (includes  the  priacipd  or 
parent  office  and/w  one  or  more  of  Its 
branches,  whether  or  not  organized  as 
separate  entities  under  appUcable  faw). 

{41  Corporations  omd  ^bstdauiae — A 
corporatiaa  {ladodes  the  oorporutton  and/or 
oac  or  more  of  its  aajority -owned 
subsidlsries.  Le..  any  sdMMkarjr  ooie  than  SO 


peresat  eCwluwe  stock  is  owned  by  the 
pareut  oarpomtion  or  by  any  other  of  its 
maiority-osRwd  subsidkwles). 

(5)  FasniUes — A  parried  peesoa  {inciudes 
his  or  her  spouse,  and  mag  unmarried  adult 
children,  haring  scenuaon  address  and/or 
household}. 

Note'A  nioar  child,  aa  defiaed  fay  the  law 
of  domicile.  isaotpmsittBd  tosuliinit. 
tenders  individunily.  or  (ointly  with  an  adult 
biddec.  {A  mtasor’s  parent  actijsg  as  natural 
guardian  is  not  recognized  as  a  separate 
bidder.) 

(61  Partnerships — Each  partnership 
(indudas  a  partnership  or  individual 
partneifs).  acting  together  or  separately,  who 
own  die  majority  or  oontrolting  interest  in 
other  partnerships,  corporations,  or 
.  associations). 

(7)  CuanSam,  Custodians,  or  other 
Fiducktdes — A  guardian,  custodian,  or 
similar  fidaciacy.  identified  by  (a)  the  name 
or  title  of  the  fidaotary.  (fa)  reference  to  the 
document,  oouri  order,  or  other  Budtorhy 
under  which  the  fiduciary  is  octiagi  and  {cl 
the  taxpayer  Identifying  number  assigned  to 
the  estate. 

(8)  Trusts — A  trust  estate,  which  is 
identified  by  {a)  .the  name  or  tide  of  the 
trustee,  (b)  a  reference  to  the  document 
creating  the  trust  e.g.,  a  trust  indenture,  with 
date  of  evceoiiHon.  or  a  wffl  and  {c)  the  BtS 


eoifdoyer  IdarilttcatiBo  aamlherffiot  eocial 
security  noconot  nussti  er). 

(9|  PoBtsoaiSmUhrmi^  (s)  A  state 
government  {any  uf  ths  50  states  aod  the 
District  of  Columbia). 

(b)  A  unit  of  local  governtnent  (any  county. 
cHy,  munictpaltty,  or  township,  or  other  unit 
of  general  govemmeat,  as  de^ed  by  the 
Bureau'of  the  Ceneus  for  stetMic^  purpoeee. 
and  includes  any  trust,  iwveshneat.  or  other  - 
funds  thereof). 

(c)  A  commonwealdi.  territory,  or 
possession. 

(to)  Mutaai  Funds-A  mutual  fend 
(includes  all  funds  that  counprise  M.  whether 
«r  not  separately  administered!. 

(11)  Money  Market  Funds — ]  A  money 
market  fund  (indudes  all  funds  that  have  a 
common  management). 

(12)  Inwstmeat  Agents/Money- 
Managers — Aa  kidiridual.  firm,  or 
asBOciathm  that  undertakes  to  service,  invest 
anchor  manage  fimds  for  othecs. 

(13)  Pension  Funds — A  pension  fund 
(includes  all  funds  that  comprise  it  whether 
or  not  separatdy  administered). 

Note:  The  definitions  do  aot  reflect  afi 
bidder  situations.  ‘“Sin^  bidder”  is  not 
necessarily  synonymous  with  "sii^gje  entity”. 

Questions  concerning  the  guiddines  should 
be  directed  to  the  Office  of  Financing.  Bureau 
of  the  Public  Debt  Wasbington.  DC  20239 
(tetephone  202/20-3390). 
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$10,250  rriiHoa. 

S  yeaffiotes. 

Senas  M-t087  fCUSP  Ito.  012827  FS  S). 

May  $1. 1007. 

To  tia  deteraaiaod  based  on  the  suetsgp  of  accepted 
bids. 

To  be  determined  at  auction. 

To  he  4etauuinad  ahsr  auetioa 
Neueotew  20  and  May  31 . 

$1,000. 

Yield  auction. 

Must  be  OMpressed  as  an  annual  yield.  wiOi  hvo  Must  be  expressed  as  an  annual  yield.  wW  too 
dednwls,  eg^  7.10%.  decicnaN,  e.g..  7. 1 0%. 

Accepted  in  iuN  at  the  average  pace  up  to  Accepted  In  fuN  at  the  average  price  up  to 
$5,000^.  $5.000A)0. 

None. 

Thrueday.May21,  ttiE 
Mor  te  12i)0  nooa,  COST. 

Rtiorlo  t:00pm,£OSr. 

Monday,  dune  1. 1992. 

Thursday,  Mh7  2S.  4002. 
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[DopMlmuwtClimlai  PuMlcO<btSp»te»— 
Mh.  Tt^OUSIP  No.  91267?  fV«) 

TreasanrHeilwof  Nay  3^  19t4,SsflM 
Z-f9H 

Washington.  May  13, 1902. 

1.  iBsfMioafDrTundart 

1.1  The  Secretary  of  the  Treastuy, 
under  the  authority  of  Chapter  31  of 


Tide  31,  United  States  Code,  invites 
tenders  for  United  States  securities,  as 
described  above  aiid  in  the  offering 
announcement,  hereafter  referred  to  as 
Notes.  The  Notes  svffl  he  sold  at  suction, 
and  bidding  will  be  on  a  yidd  basis. 
Paymmit  witt  be  required  at  the  price 
equivalent  of  the  yi^  of  each  accepted 
b^  The  interest  rate  on  the  Notes  and 
the  price  equlv^eat  of  each  accepted 
bid  wftl  be  det^mined  in  the  manner 
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described  below.  Additional  amounts  of 
the  Notes  may  be  issued  to  Federal 
Reserve  Banks  for  their  own  account  in 
exchange  for  maturing  Treasury 
securities.  Additional  amounts  of  the 
Notes  may  also  be  issued  at  he  average 
price  to  Federal  Reserve  Banks,  as 
agents  for  foreign  and  international 
monetary  authorities. 

2.  Description  of  Securities 

2.1  The  issue  date  and  maturity  date 
of  the  Notes  are  stated  in  the  offering 
announcement.  The  Notes  will  accrue 
interest  ffom  the  issue  date.  Interest  will 
be  payable  on  a  semiannual  basis  as 
described  in  the  offering  announcement 
through  the  date  that  the  principal 
becomes  payable.  The  Notes  will  not  be 
subject  to  call  for  redemption  prior  to 
maturity.  In  the  event  any  payment  date 
is  a  Saturday,  Sunday,  or  other 
nonbusiness  day,  the  amount  due  will 
be  payable  (without  additional  interest] 
on  the  next  business  day. 

2.2  The  Notes  will  be  issued  only  in 
book-entry  form  in  the  minimum  and 
multiple  amounts  stated  in  the  offering 
announcement.  They  will  not  be  issued 
in  registered  definitive  or  in  bearer  form. 

2.3  The  Department  of  the  Treasury’s 
general  regulations  governing  United 
States  securities,  i.e..  Department  of  the 
Treasury  Circular  No.  300,  current 
revision  (31  CFR  part  306),  as  to  the 
extent  applicable  to  marketable 
securities  issued  in  book-entry  form,  and 
the  regulations  governing  book-entry 
Treasury  Bonds,  Notes,  and  Bills,  as 
adopted  and  published  as  a  final  rule  to 
govern  securities  held  in  the  TREASURY 
DIRECT  Book-Entry  Securities  System 
in  Department  of  the  Treasury  Circular, 
Public  Debt  Series,  No.  2-86  (31  CFR 
Part  357),  apply  to  the  Notes  offered  in 
this  circular. 

3.  Sale  Procedures 

3.1.  Tenders  will  be  received  at 
Federal  Reserve  Banks  and  Branches 
and  at  the  Bureau  of  the  Public  Debt, 
Washington,  DC  20239-1500.  The  closing 
times  for  the  receipt  of  noncompetitive 
and  competitive  tenders  are  specified  in 
the  offering  announcement. 
Noncompetitive  tenders  will  be 
considered  timely  if  postmarked  (U.S. 
Postal  Service  cancellation  date)  no 
later  than  the  day  prior  to  the  auction 
and  received  no  later  than  close  of 
business  on  the  issue  day. 

3.2.  The  par  amount  of  Notes  bid  for 
must  be  stated  on  each  tender.  The 
minimum  bid  is  stated  in  the  offering 
announcement,  and  larger  bids  must  be 
in  multiples  of  that  amount. 

3.3.  Competitive  bids  must  also  show 
the  yield  desired,  expressed  in  terms  of 
an  annual  yield  with  two  decimals,  e.g.. 


7.10%.  Fractions  may  not  be  used.  A 
single  bidder,  as  defined  in  Treasiuy’s 
single  bidder  guidelines  contained  in 
Attachment  A  to  this  circular,  may 
submit  bids  at  more  thatn  one  yield. 
However,  at  any  one  yield,  the  Treasury 
will  not  recognize  any  amount  tendered 
by  a  single  bidder  in  excess  of  35 
percent  of  the  public  offering  amount.  A 
competitive  bid  by  a  single  bidder  at 
any  one  yield  in  excess  of  35  percent  of 
the  public  offering  will  be  reduced  to 
that  amount. 

3.4.  Noncompetitive  tenders  do  not 
specify  a  yield.  A  single  bidder  should 
not  submit  a  noncompetitive  tender  for 
more  than  $5,000,000.  A  noncompetitive 
bid  by  a  single  bidder  in  excess  of 
$5,000,000  will  be  reduced  to  that 
amount.  A  bidder,  whether  bidding 
directly  or  through  a  depository 
institution  or  a  government  securities 
broker/dealer,  may  not  submit  a 
noncompetitive  bid  for  its  own  account 
in  the  same  auction  in  which  it  is 
submitting  a  competitive  bid  for  its  own 
account.  A  bidder  may  not  submit  a 
noncompetitive  bid  if  the  bidder  holds  a 
position,  in  the  notes  being  auctioned,  in 
“when-issued”  trading,  or  in  futures  or 
forward  contracts.  A  noncompetitive 
bidder  may  not  enter  into  any  agreement 
to  purchase  or  sell  or  otherwise  dispose 
of  the  security  being  auctioned,  nor  may 
it  commit  to  sell  the  security  prior  to  the 
designated  closing  time  for  receipt  of 
competitive  bids. 

3.5.  The  following  institutions  may 
submit  tei^ders  for  accounts  of 
customers:  depository  institutions,  as 
described  in  section  19(b)(1)(A), 
excluding  those  institutions  described  in 
subparagraph  (vii),  of  the  Federal 
Reserve  Act  (12  U.S.C.  461(b)(1)(A));  and 
government  securities  broker/dealers 
that  are  registered  with  the  Securities 
and  Exchange  Commission  or  noticed  as 
government  securities  broker/dealers 
pursuant  to  section  15C(a)(l)  of  the 
Securities  Exchange  Act  of  1934.  Other 
are  permitted  to  submit  tenders  only  for 
their  own  account.  A  submitter,  if 
bidding  competitively  for  customers, 
must  include  a  customer  list  with  the 
tender  giving,  for  each  customer,  the 
name  of  the  customer  and  the  amount 
bid.  A  separate  tender  and  customer  list 
should  be  submitted  for  each 
competitive  yield.  For  non-competitive 
bids,  the  customer  list  must  provide,  for 
each  customer,  the  name  of  the  customer 
and  the  amount  bid.  For  mailed  tenders, 
the  customer  list  must  be  submitted  with 
the  tender.  For  other  than  mailed 
tenders,  the  customer  list  should 
accompany  the  tender.  If  the  customer 
list  is  not  submitted  with  the  tender, 
information  for  the  list  must  be  complete 
and  available  for  review  by  the  deadline 


for  submission  of  noncompetitive 
tenders.  The  customer  list  should  be 
received  by  the  Federal  Reserve  Bank 
on  auction  day.  All  competitive  and 
noncompetitive  bids  submitted  on 
behalf  of  trust  estates  must  provide,  for 
each  trust  estate,  the  name  or  title  of  the 
trustee(s],  a  reference  to  the  document 
creating  the  trust  with  the  date  of 
execution,  and  the  employer 
identification  number  of  Ae  trust. 
Customer  bids  may  not  be  aggregated  on 
the  customer  list.  The  customer  list  must 
include  customers  and  customers  of 
those  customers,  where  applicable. 

3.6.  A  competitive  single  bidder  must 
report  its  net  long  position  if  the  total  of 
all  its  bids  for  the  security  being  offered 
and  its  net  position  in  the  security 
equals  or  exceeds  $2  billion,  with  the 
position  to  be  determined  as  of  one  half- 
hour  prior  to  the  closing  time  for  the 
receipt  of  competitive  tenders.  A  net 
long  position  includes  positions,  in  the 
security  being  auctioned,  in  "when- 
issued”  trading,  and  in  futures  and 
forward  contracts.  Bidders  who  meet 
this  reporting  requirement  and  are 
customers  of  a  depository  institution  or 
a  government  securities  broker/dealer 
must  report  their  positions  through  the 
institution  submitting  the  bid  on  their 
behalf. 

3.7.  Tenders  from  bidders  who  are 
making  payment  by  charge  to  a  funds 
account  at  a  Federal  Reserve  Bank  and 
tenders  from  bidders  who  have  an 
approved  autocharge  agreement  on  file 
at  a  Federal  Reserve  Bank  will  be 
received  without  deposit.  In  addition, 
tenders  from  States,  and  their  political 
subdivisions  or  instrumentalities;  public 
pension  and  retirement  and  other  public 
funds;  international  organizations  in 
which  the  United  States  holds 
membership;  foreign  central  banks  and 
foreign  states;  and  Federal  Reserve 
Banks  will  be  received  without  deposit. 
Tenders  from  all  others,  including 
tenders  submitted  for  Notes  to  be 
maintained  on  the  book-entry  records  of 
the  Department  of  the  Treasury,  must  be 
accompanied  by  full  payment  for  the 
amount  of  Notes  applied  for,  or  by 
guarantee  from  a  commercial  bank  or  a 
primary  dealer  of  5  percent  of  the  par 
amount  applied  for. 

3.8.  After  the  deadline  for  receipt  of 
competitive  tenders,  there  will  be  a 
public  announcement  of  the  amount  and 
yield  range  of  accepted  bids.  Subject  to 
the  reservations  expressed  in  Section  4, 
noncompetitive  bids  will  be  accepted  in 
full,  and  then  competitive  bids  will  be 
accepted,  starting  with  those  at  the 
lowest  yields,  through  successively 
higher  yields  to  the  extent  required  to 
attain  the  amount  offered.  Bids  at  the 
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highest  accepted  jrield  wiU  be  prorated 
if  neoessery.  After  the  detemiiwtren  is 
made  as  to  vdncbbtds  are  accepted,  an 
interest  rate  will  be  estaUisbed,  at  a 
of  one  percent  increment  which  results 
in  an  equivalent  average  accepted  price 
close  to  lOOitOO  and  a  lowest  accepted 
price  above  the  origiiial  wsoe  dbcoant 
limit  Ihat  stated  rate  of  interest  wiii  be 
paid  on  ^  of  the  Notes.  Based  on  sutb 
interest  rate,  the  price  on  each 
competitive  tender  allotted  will  be 
determined  and  each  suocessfid 
competitive  bidder  will  be  required  to 
pay  the  price  equivalent  to  the  3rield  bid. 
Ihiose  submitti]^  noncompetitive  bids 
will  pay  the  price  equival^t  to  the 
weighted  average  yield  of  accepted 
competitive  bids.  Price  calculations  will 
be  carried  to  three  decimal  {daces  on  the 
basis  of  price  per  hundred,  e.g.,  99.923, 
and  the  determinations  of  the  Secretary 
of  the  Treasury  shall  be  final.  If  the 
amount  of  noncompetitive  bids  received 
would  absorb  all  or  most  of  the  offering, 
competitive  bids  will  be  «cce])ted  in  an 
amount  sufficient  to  provide  a  fair 
determination  of  the  yield.  Bids  received 
from  Federal  Reserve  Banks  will  be 
accepted  at  the  price  eqnivalrat  to  the 
weighted  average  yield  of  accepted 
competitive  bids. 

3.9.  No  single  bidder  will  be  awanied 
securities  m  an  amount  exceeding  35 
percent  of  the  public  offering.  The 
determination  of  the  maximum  award  to 
a  single  bidder  will  take  into  account  the 
bidder’s  net  long  position,  if  the  bidder 
has  been  obliged  to  report  its  position 
per  the  requirements  outlined  in  Section 
3.6. 

3.10.  Notice  of  awards  will  be 
provided  by  a  Federal  Reserve  Bank  or 
Branch  or  the  Bureau  of  the  Public  Debt 
to  bidders  who  have  submitted  accepted 
competitive  bids,  whether  for  their  own 
account  or  for  the  account  of  customers. 
Those  submitting  noncompetitive  bids 
will  be  notified  only  if  the  bid  is  not 
accepted  in  full,  or  when  the  price  at  the 
average  yield  is  over  par.  No  later  than 
12  noon  local  time  on  the  day  following 
the  auction,  the  appropriate  Federal 
Reserve  Bank  will  notify  each 
depository  institution  that  has  entered 
into  an  autocharge  agreement  with  a 
bidder  as  to  the  amount  to  be  charged  to 
the  institution's  funds  account  at  the 
Federal  Reserve  Bank  on  the  issue  date. 
Any  customer  that  is  awarded  $500 
million  or  more  of  securities  must 
furnish,  no  later  than  10  a.m.  local  time 
on  the  day  following  the  auction,  written 
confirmation  of  its  bid  to  the  Federal 
Reserve  Bank  or  Branch  where  the  bid 
was  submitted.  A  depository  institution 
or  government  securities  broker/dealer 
submitting  a  bid  for  a  customer  is 


respom^ite  £Briiot%iqg  ite  cuateraerof 
this  requirement  if  the  customer  is 
awarded  $S00  million  or  lAora 
securities  as  a  restdt  of  bids  snbmitted 
by  the  depository  institution  or 
government  securities  broker/dealer. 

4.  ResovaiiMs 

4.1.  The  Secretary  of  the  Treasury 
expresdy  reserves  the  right  to  accept  or 
reject  any  or  all  bids  in  whole  or  in  part, 
to  allot  more  or  less  than  the  amount 
Notes  specified  in  the  offering 
annouBcement,  and  to  make  difieieat 
peroeoti^es  ^lotmeats  to  various 
classes  of  apfdicants  when  the  Secretary 
considers  it  in  the  public  interest  The 
Secretary’s  action  under  this  Set^on  is 
final. 

5.  Payarant  and  Delivery 

5.1.  Settlement  for  the  Notes  allotted 
must  be  made  timely  at  the  Federal 
R^eserve  Bank  or  Branch  or  at  the  Bsreau 
of  the  Public  Debt,  wherever  the  tender 
was  submitted.  Settlement  on  Notes 
allotted  will  be  made  by  a  charge  to  a 
funds  account  or  pursuant  to  an 
approved  autocharge  agreement,  as 
provided  in  section  3.7.  Settlement  on 
Notes  allotted  to  institutiond  investors 
and  to  others  whose  tenders  are 
accompanied  by  a  guarantee  as 
provided  in  section  3.7.  must  be  made  or 
completed  on  or  before  the  issue  date. 
Payment  in  full  must  accompany  tenders 
submitted  by  all  other  investors. 
Payment  must  be  in  cash;  in  other  funds 
immediately  available  to  the  Treasury: 
inTreastuy  notes  or  bonds  maturing  on 
or  before  the  settlement  date  but  which 
are  not  overdue  as  defined  in  the 
general  regulations  governing  United 
States  securities;  or  by  check  drawn  to 
the  order  of  the  institution  fo  which  the 
tender  was  submitted,  which  must  be 
received  from  institutional  investors  by 
the  time  stated  in  the  offering 
announcement.  When  payment  has  been 
submitted  with  the  tender  and  the 
purchase  price  of  the  Notes  allotted  is 
over  par,  settlement  for  the  premium 
must  be  completed  timely,  as  specified 
above.  When  payment  has  been 
submitted  with  the  tender  and  the 
purchase  price  is  under  par,  the  discount 
will  be  remitted  to  the  bidder. 

5.2.  In  every  case  where  full  payment 
has  not  been  completed  on  time,  an 
amount  of  up  to  5  percent  of  the  par 
amount  of  Notes  allotted  may,  at  the 
discreation  of  the  Secretary  of  the 
Treasury,  be  forfeited  to  the  United 
States. 

5.3.  Registered  definitive  securities 
tendered  in  payment  for  the  Notes 
allotted  and  to  be  held  in  Treasury 
Direct  are  not  required  to  be  assigned  if 
the  inscription  on  the  registered 


defiHtira  aecucity  is  identical  to  tlM 
registration  of  the  Note  being  porchated. 
In  any  auch  caee,  the  tender  fonn  used 
to  place  the  Notes  allotted  in  Treasory 
Direct  saust  be  oocapleted  to  show  all 
the  irifbnnatian  required  thereon,  or  tiie 
Treasxiry  Direct  acconitt  number 
previously  obtained. 

6.  General  ftevisioiis 

B.1.  As  fical  agents  of  the  United 
States,  Federal  Reserve  Banks  me 
authorized,  as  directed  by  the  Secretary 
of  the  Treasury,  to  receive  tenders,  to 
make  ailotments,  to  tssoe  sudi  aotices 
as  fsay  be  necessary,  to  receive 
paym^  for.  and  to  isene,  naintaui, 
service,  and  make  payment  on  the 
Notes. 

6.2.  The  Secretary  of  the  Treasury 
may  at  any  time  supplement  or  amend 
provisions  of  this  circular  if  such 
supplements  or  amendments  do  not 
adversely  affect  existing  rigfiAs  of 
holders  of  the  Notes.  Public 
announcement  (d  such  diaages  will  be 
promptly  provided. 

6.3.  The  Notes  issued  under  tids 
circular  shall  be  obligations  of  the 
United  States,  and,  therefore,  the  faitii  of 
the  Uiuted  States  Governmeat  is 
pledged  to  pay,  in  legal  tender,  principal 
and  interest  on  the  Notes. 

6.4.  Attachment  A  and  the  ofiering 
announcement  are  incorporated  as  part 
of  this  circular. 

Marcus  W.  Page, 

Acting  Fiscal  Assistant  Secretary. 

Attadunent  A 

Treasury's  Single  Bidder  Guidelines  for 
Noncompetitive  Bidding  in  all  Treasury 
Security  Auctions 

Ute  investor  categories  listed  below  define 
what  constitutes  a  single  noncompetitive 
bidder. 

(1)  Bank  Holding  Companies  and 
Subsidiaries — A  bank  holding  company 
(includes  the  company  and/or  one  or  snore  of 
its  subsidiaries,  whether  or  not  organized  as 
separate  entities  under  applicable  law). 

(2)  Banks  and  Branches — A  parent  bank 
(includes  the  parent  and/or  one  or  more  of  its 
branches,  whether  or  not  organized  as 
separate  entities  under  applicable  law). 

(3)  Thrift  Institutions  and  Branches— \ 
thrift  institution,  such  as  a  savings  and  loan 
association,  credit  union,  savings  bank,  or 
other  similar  entity  (includes  the  principal  or 
parent  office  and/or  one  or  more  of  its 
branches,  whether  or  not  organized  as 
separate  entities  under  applicable  law). 

(4)  Corporations  and  Subsidiaries — A 
corporation  (includes  the  corporation  and/or 
erne  or  more  of  its  majority-owned 
subsidiaries.  i.e.,  any  subsidiary  more  than  SO 
percent  of  whose  stock  is  own^  by  the 
parent  corporation  or  by  any  other  of  its 
majority-oivned  subsidiaries). 

(5)  Families — A  married  person  (includes 
his  or  her  spouse,  and  any  unmarried  adult 
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children,  having  a  conunon  address  and/or 
household). 

Note:  A  minor  child,  as  deRned  by  the  taw 
of  domicile,  is  not  permitted  to  submit 
tenders  individually,  or  jointly  with  an  adult 
bidder.  (A  minor's  parent  acting  as  natural 
guardian  is  not  recognized  as  a  separate 
bidder.) 

(6)  Partnerships — ^Each  partnership 
(includes  a  partnership  or  individual 
partneifs),  acting  together  or  separately,  who 
own  the  majority  or  controUing  interest  jn 
other  partnerships,  corporations,  or 
associations). 

(7)  Guardians.  Custodians,  or  other 
Fiduciaries — A  guardian,  custodian,  or 
similar  hduciary,  identiSed  by  (a)  the  name 
or  title  of  the  fiduciary,  (b)  reference  to  the 
document,  court  order,  or  other  authority 
\mder  which  the  fiduciary  is  acting,  and  (c) 


the  taxpayer  identifying  number  assigned  to 
the  estate. 

(8)  Trusts — A  trust  estate,  which  is 
identified  by  (a)  the  name  or  title  of  the 
trustee,  (b)  a  reference  to  the  document 
creating  the  trust,  e.g.,  a  trust  indenture,  with 
date  of  execution,  or  a  will,  and  (c)  the  IRS 
employer  identification  number  (not  social 
security  account  number). 

(9)  Political  Subdivisions — (a)  A  state 
government  (any  of  the  50  states  and  the 
District  of  Columbia). 

(b)  A  unit  of  local  government  (any  county, 
city,  municipality,  or  township,  or  other  unit 
of  general  government,  as  defined  by  the 
Bureau  of  the  Census  for  statistical  purposes, 
and  includes  any  trust,  investment,  or  other 
funds  thereof). 

(c)  A  commonwealth,  territory,  or 
possession. 


(10)  Mutual  Funds — A  mutual  fund 
(includes  all  funds  that  comprise  it,  whether 
or  not  separately  administered). 

(11)  Money  Market  Funds — A  money 
market  fund  (includes  all  funds  that  have  a 
common  management). 

(12)  Investment  Agents/Money 
Managers — An  individual,  firm,  or 
association  that  imdertakes  to  service,  invest, 
and/or  manage  funds  for  others.  < 

(13)  Pension  Funds— A  pension  fund 
(includes  all  funds  that  comprise  it,  whether 
or  not  separately  administered). 

Notes:  The  definitions  do  not  reflect  all 
bidder  situations.  "Single  bidder”  is  not 
necessarily  synonymous  with  “single  entity”. 

Questions  concerning  the  guidelines  should 
be  directed  to  the  Office  of  Financing,  Bureau 
of  the  Public  Debt,  Washington,  DC  20239 
(telephone  202/219-3350). 


Highlights  of  Treasury  Offerings  to  the  Public  of  2-Year  and  5-Year  Notes  To  Te  Issued  June  1, 1992 

[May  13.  1992] 


Amount  Offered  to  the  Public . 

Description  of  Security: 

Term  arxj  type  ol  security . . 

Series  and  CUSIP  desigriation . 

Maturity  date . . . 

Interest  rate . . . . . 

Investment  yield . . . . 

Premium  or  discount . . . . 

Interest  paymertt  dates. . . 

Minimum  dertomination  available . . . 

Terms  of  Sale: 

Method  of  sale . .  . . .  .  . 

Competitive  tenders . . . . . . 

Norxxxnpetitive  tenders . . . 

Accrued  interest  payable  by  investor . 

Key  Dates: 

Receipt  of  tenders . 

(a)  nortcomoetitive . 

(b)  competitive . . . . 

Settlement  (final  payment  due  from  institutions): 

(a)  funds  immediately  available  to,  the 
Treasury. 

(b)  readily-collectible  chedr . . . . 


$14,750  tniHion . . . . . 

2'year  notes  . . . . . _....' . 

Series  Z-1994  (CUSIP  No.  912827  F5  6) .  . . 

May  31. 1994 . . 

To  be  determined  based  on  the  average  of  accepted 
bids. 

To  be  determined  at  auction . 

To  be  determirted  after  auction . . . . . 

November  30  and  May  31 . 

$5,000 . : . . . . . . . 

Yield  auction . - . . 

Must  be  expressed  as  an  annual  yield,  with  two 
decimals,  e.g.,  7.10%. 

Accepted  in  full  at  the  average  price  up  to 
$5,000,000. 

None . 

Wednesday,  May  20, 1992 . . . 

Prior  to  12:00  noon,  EDST . . . 

Prior  to  1:00  p.m.,  EDST . 


Monday,  Jurte  1, 1992 ... 
Thursday,  May  28, 1992 


$10,250  million.  ' 

5-year  notes. 

Series  M-1997  (CUSIP  No.  912827  F6  4). 

May  31,  1997. 

To  be  determined  ba^  on  the  average  of  accepted 
bids. 

To  be  determined  at  auction. 

To  be  determmed  after  auction. 

November  30  and  May  31. 

$1,000. 

Yield  auction. 

Must  be  expressed  as  an  annual  yield,  with  two 
decimals,  e.g.,  7.10%. 

Accepted  in  full  at  the  average  price  up  to 
$5,000,000. 

None. 

Thursday,  May  21, 1992. 

Prior  to  12:00  rtoon,  EDST. 

Prior  to  1:00  p.m.,  EDST. 

Monday,  June  1, 1992. 

Thursday.  May  28, 1992. 


(FR  Doc.  92-11630  Filed  5-13-92;  4:11  pm] 
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This  section  of  the  FEDERAL  REGISTER 
contains  notices  of  meetings  published 
under  the  “Government  in  the  Sunshine 
Act"  (Pub.  L  94-409)  5  U.S.C.  552b(e)(3). 


FEDERAL  DEPOSIT  INSURANCE 
CORPORATION 

Notice  of  Postponement  of  Agency 
Meeting 

Pursuant  to  the  provisions  of  the 
“Government  in  the  Sunshine  Act"  (5 
U.S.C.  552b),  notice  is  hereby  given  that 
the  previously  announced  open  meeting 
of  the  Board  of  Directors  of  the  Federal 
Deposit  Insurance  (Corporation 
scheduled  to  be  held  at  2.-00  p.m.  on 
Thursday,  May  14, 1992,  has  been 
postponed  to  lOdX)  a.m.  on  Wednesday, 
May  20, 1992.  At  the  open  meeting,  the 
Corporation’s  Board  of  Directors  will 
consider  the  following  matters: 

Memorandum  and  resolution  re:  Final 
amendments  to  Part  337  of  the  Corporation’s 
rules  and  regulations,  entitled  “Unsafe  and 
Unsound  Banking  Practices,”  which  are 
designed  to  implement  changes  made  by  the 
Federal  Deposit  insiuance  Corporation 
Improvement  Act  of  1991  in  the  regulatory 
scheme  for  brokered  deposits. 

Memorandum  and  reslution  re:  Proposal  to 
withdraw  an  existing  policy  statement 
entitled  “Brokered  Funds.” 

Requests  for  further  information 
concerning  the  meeting  may  be  directed 
to  Mr.  Robert  E.  Feldman,  Deputy 
Executive  Secretary  of  the  Corporation, 
at (202)  898-6757. 

Dated:  May  14, 1992. 

Federal  Deposit  Insurance  Corporation. 
Hoyle  L.  Robinson, 

Executive  Secretary. 

(FR  Doc.  92-11706  Filed  5-14-92: 12:29  pmj 
WLLINQ  CODE  6714-0-M 


BOARD  OF  GOVERNORS  OF  THE  FEDERAL 
RESERVE  SYSTEM 

TIME  AND  date;  2.-00  p.m.,  Thursday, 
May  21, 1992. 

PLACE:  Marriner  S.  Eccles  Federal 
Reserve  Board  Building,  C  Street 
entrance  between  20th  and  21st  Streets 
NW.,  Washington,  DC  20551. 

STATUS:  Open. 


MATTERS  TO  BE  CONSIDERED: 

Summary  Agenda 

Because  of  its  routine  nature,  no 
substantive  discussion  of  the  following  item 
is  anticipated.  This  matter  will  be  voted  on 
without  discussion  unless  a  member  of  the 
Board  requests  that  the  item  be  moved  to  the 
discussion  agenda. 

1.  Advance  notice  of  proposed  rulemaking 
with  respect  to  implementation  of  Section  132 
of  the  F^eral  Deposit  Insurance  Corporation 
Improvement  Act  of  1991  regarding  safety 
and  soundness  standards. 

Discussion  Agenda 

2.  Issues  regarding  implementation  of 
Section  304  of  the  Federal  Deposit  Insurance 
Corporation  Improvement  Act  of  1991  on 
adopting  uniform  real  estate  underwriting 
standards. 

3.  Any  items  carried  forward  from  a 
previously  announced  meeting. 

Note:  This  meeting  will  be  recorded  for  the 
benefit  of  those  unable  to  attend.  (Ossettes 
will  be  available  for  listening  in  the  Board's 
Freedom  of  Information  Office,  and  copies 
may  be  ordered  for  $5  per  cassette  by  calling 
(202)  452-3684  or  by  writing  to: 

Freedom  of  Information  Office,  Board  of 
Ckivemors  of  the  Federal  Reserve  System. 
Washington,  D.C.  20551 

CONTACT  PERSON  FOR  MORE 
information:  Mr.  Joseph  R.  Coyne, 
Assistant  to  the  Board;  (202)  452-3204. 

Dated:  May  14. 1992. 

Jennifer ).  Johnson, 

Associate  Secretary  of  the  Board. 

[FR  Doc.  92-11747  Filed  5-14-92:  2:45  pm] 
BILUNQ  CODE  6210-01-M 


BOARD  OF  GOVERNORS  OF  THE  FEDERAL 
RESERVE  SYSTEM 

TIME  AND  DATE:  Approximately  3:00 
p.m.,  Thursday,  May  21. 1992,  following 
a  recess  at  the  conclusion  ef  the  open 
meeting. 

PLACE:  Marriner  S.  Eccles  Federal 
Reserve  Board  Building,  C  Street 
entrance  between  20th  and  21st  Streets. 
NW.,  Washington,  D.C.  20551. 

STATUS:  Closed. 

MATTERS  TO  BE  CONSIDEREO: 

.1.  Federal  Reserve  System  automation 
proposals. 

2.  Personnel  actions  (appointments, 
promotions,  assignments,  reassignments,  and 


salary  actions)  involving  individual  Federal 
Reserve  System  employees. 

3.  Any  items  carried  forward  from  a 
previously  announced  meeting. 

CONTACT  PERSON  FOR  MORE 
information:  Mr.  Joseph  R.  Coyne. 
Assistant  to  the  Board;  (202)  452-3204. 
You  may  call  (202)  452-^207,  begimiing 
at  approximately  5  p.m.  two  business 
days  before  this  meeting,  for  a  recorded 
announcement  of  bank  and  bank 
holding  company  applications  scheduled 
for  the  meeting. 

Dated:  May  14, 1992. 

Jennifer  J.  Johnson, 

Associate  Secretary  of  the  Board. 

[FR  Doc  92-11748  Filed  5-14-92;  2:45  pm] 
BIUJNQ  CODE  UKMH-M 


HARRY  S.  TRUMAN  SCHOLARSHIP 
FOUNDATION 

TIME  AND  DATE:  4:00  p.m.  CDT,  Saturday, 
May  30, 1992. 

PLACE:  Harry  S.  Truman  Library, 

Independence,  Missouri. 

status:  The  meeting  will  be  open  to  the 

public. 

MATTERS  TO  BE  CONSIDERED: 

1.  Welcome  and  Opening  Comments: 

Chairman  Staats 

2.  Approval  of  minutes  of  June  1, 1991 

meeting 

3.  Report  of  Executive  Secretary 

a.  1992  Truman  Scholars 

b.  1992  Truman  Scholars  Leaderriiip  Week 

c.  1992  Truman  Scholars  Summer  Institute 

d.  Plans  for  the  future 

4.  Report  of  joint  activities  with  the  Stennis 

Center  for  Public  Service:  Rex  Buffington, 
Executive  Director.  Stennis  (Center 
Resolption  to  empower  the  Chairman  and  the 
Executive  Secretary  to  enter  and  renew 
contracts,  conclude  agreements,  and 
conduct  other  Foundation  business 

6.  New  business 

7.  Date,  time  and  place  of  next  meeting 

8.  Adjournment 

CONTACT  PERSON  FOR  MORE 
information:  Louis  H.  Blair,  Executive 
Secretary;  Telephone  (202)  395-4831, 

Louis  H.  Blair, 

Executive  Secretary. 

(FR  Doc  92-11690  Filed  5-14-92;  11:22  am] 
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C0PYRI6HT  ROYALTY  TRIBUNAL 

37  CFR  Part  310 

fCRT  Docket  No.  91-3-SCfMI 

1991  SateUMa  CawNr  Rata  Ad)uatmewt 
Proceediiig 

Correction 

tn  deeuntent  9!L-VX2X\  beginning 
on  page  19061  m  tlw  issee  el  Pr^y, 
May  1, 1992,  make  the  following 
correctu»: 

1.  On  page  19052,  in  the  first  column, 
under  SUPPLEMENTARY  NIFORMATION,  in 
the  seventh  line,  after  “12  cents"  insert 
“per  subscriber  per  mondt  for 
tadependent  staliona  and  S  cents". 

BILUNQ  COOE  tS0eM)1-O 


DEPARTMENT  OF  TRANSPORTATION 
Federal  Highway  Achninistradoa 
23  CFR  Part  750 
(FMWA  Oocliat  No. 

RIN  2125-AC99 

Remeeal  of  Nonconforming  S^yts 

Correction  * 

1.  hi  proposed  rule  document  92-10859 
beginnmg  on  page  19824  ia  dw  iaaue  of 
Friday,  May  8, 1992,  on  page  19^i4,  hr 
the  3d  cotwBn,  in  tie  fine,  “Senote" 
should  read  “States". 


DEPARTMEHTOrTMC  TREASURY 
Internal  Revanua  Sarvica 
2tCFRPartt 
[PS-M(F«2} 

RIN  1545-AE26 

DaflaMoa  ol  Pasaiva  kwastmant 


Correction 

In  proposed  rule  docuawnt  92-8746 
beginning  oa  page  13876tt  the  issue  o€ 
Ff^y.  April  17. 1992,  make  die 
folloeriiig  correction: 

1.  On  page  13879,  hr  Ae  second 
column,  in  Par.  3..  in  Ae  fourth  tine, 
“9d)(5)”  should  read  IdItS).". 

i  1^1982-8  tCorracteiN 

2.  On  page  13679,  in  Ae  third  column, 
m  S  1.13B2-3(d}(5)(iv].  in  the  first  line. 
“(P)C5)(ui](A)“  should  read 
."fd)t5)(iii)(A)". 

BiLUNa  cone  ises«t-o 


DEPARTMENT  OF  THE  TREASURY 
Internal  Ravamia  Sarvica 
26  CFR  Parti 
[T.D.  8402] 

RIN  1945-AL41 

Consolidated  Return  Raguiatione; 
Modification  of  Rulaa  RalaNag  to  ttoa 
Applicability  of  Other  ProvMona  of 
Law  in  the  Context  of  ttia 
Consolidated  Retian  Raguiatione 

Correctioa.  • 

In  rule  document  92-6266  beginning  on 
page  9384  in  Ae  issue  of  Wednesday, 
March  18, 1982,  make  Ae  following 
correctkm: 


|LM0f>t3r  ECanwctoftt 
1.  On  pa^  9385,  A  the  second  eohimn, 
A I  1J6Q1-1ST(o)41)^  a  Ae  ei^A  hBSb 
"has"  should  read  “had". 

BIUJNO  coos  180S01-0 


DEPAimMEflT  OF  TMETREASURY 
Internal)  Revenue  Servica 
26  CFR  Parte  land  602 
[7.0.84071 
RIN  1545-AOtT 

Final  Regulations  Under  Section  382  of 
the  Atemal  Revenue  Code  of  1986^ 
Umitatlone  on  Corporate  Net 
Operating  Loss  Carryforwarda 

Correction 

A  rule  document  92-7542  begmnuigMi 
page  12206  A  Ae  issue  of  Thwsday, 
April  9>,  1982,  make  the  fbfiowmg 
correctionr 

1.  On  page  12208,  A  Ae  third  eolumit, 
umAr  ExpluatAn  (rf  PtorisAusv  A  Ae 
sixA  line,  “the  co«f  *  riiould  read  "a 
court". 

2.  On  page  12209,  A  Ae  second 
CQhmm,  A  Ae  fost  paragraph,  A  Ae 
eighth  line  from  Ae  bottom,  after  “by^ 
delete 
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